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THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

The Kitchen Planners, LLC, Petitioner, 

v. 

Samuel E. Friedman and Jane Breyer Friedman and 
Branch Banking and Trust, Respondents. 

Appellate Case No. 2020-001669 

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS 

Appeal from Richland County 
Robert E. Hood, Circuit Court Judge 

Opinion No. 28173 
Submitted April 17, 2023 – Filed August 23, 2023 

AFFIRMED AS MODIFIED 

Christopher P. Kenney, of Columbia, Petitioner.1 

Charles A. Krawczyk, of Finkel Law Firm LLC, of 
Columbia for Respondents. 

1 Petitioner's brief was prepared and filed by the late Jean Perrin Derrick of 
Lexington prior to her unfortunate death in January, just as this Court was initially 
preparing to consider this case. 



 

JUSTICE FEW:   The Kitchen Planners, LLC, filed a  petition for a writ of  certiorari  
asking this Court to review the court of appeals'  decision in Kitchen  Planners,  LLC  
v.  Friedman,  432 S.C. 267, 851 S.E.2d 724 (Ct. App. 2020).  In that decision, the  
court of  appeals affirmed the circuit court's order granting summary judgment to the  
Friedmans  and dissolving Kitchen Planners'  mechanic's lien.  We  granted  Kitchen 
Planners'  petition in part and now  affirm as modified.  As we will explain, the court  
of appeals incorrectly applied the wrong standard of  decision  for  a motion for  
summary judgment  when the motion is  based on insufficiency of the evidence.   
Reviewing the circuit court's order  using  the  correct standard  of  decision, however,  
we nevertheless  find the court of appeals reached the  correct  result in  affirming  the 
summary judgment.2  
 
The court of appeals'  opinion  contains an  exhaustive recitation  of the facts.   432 S.C. 
at  271-74,  851  S.E.2d  at  726-28.  Of  importance,  the Friedmans contracted with  
Kitchen Planners to procure  cabinets manufactured by  Crystal Cabinets  and install  
the  cabinets  in  the Friedmans' home.   When Kitchen Planners delivered the cabinets,  
the Friedmans refused to accept them  and refused to pay the final one-third of the  
contract price.  Kitchen Planners attempted to perfect its mechanic's lien3  by serving 
on the Friedmans "a statement of a just and true account of the amount due" as  
required by  section 29-5-90 of  the South Carolina Code (2007).  Kitchen Planners  
then filed this  action to enforce the lien.    
 
The Friedmans filed a motion for summary  judgment contending Kitchen Planners  
failed to perfect its lien because  it did not serve  the  section 29-5-90 "statement"  

                                        
2  We  find "oral argument would not aid the  court in resolving the  issues"  before  us  
and thus consider  this case without oral argument pursuant to Rule 215, SCACR.  
 
3  A mechanic's lien arises automatically  from the  performance  of work or the  
provision o f materials.   See  S.C. Code Ann.  § 29-5-10(a) (2007) ("A person to whom  
a debt is due for  labor performed or furnished or for materials furnished .  .  .  in the  
erection, alteration,  or repair of a  building or structure upon real estate  .  .  .  shall have  
a  lien upon the building or  structure  .  .  .  to secure the  payment of the  debt due to  
him."); S.C. Code Ann.  § 29-5-20(A) (2007)  ("Every laborer, mechanic,  
subcontractor, or person furnishing material for the  improvement of real estate when  
the  improvement has been authorized by the owner has a lien thereon  .  .  .  to the value  
of the  labor  or material so furnished  .  .  .  .").  
 



within ninety days as required by  the  section.  See id.  ("Such a lien shall be dissolved  
unless the  person desiring to avail himself thereof,  within ninety  days after he  ceases  
to labor  on or furnish labor  or materials  for  such building or  structure,  serves  upon 
the owner  .  .  .  a statement of a just and true account of the amount due  .  .  .  .").  The  
circuit court agreed and granted the motion for  summary  judgment.4  
 
Rule  56(c)  of  the South Carolina  Rules of Civil Procedure  provides that the moving 
party is entitled to summary j udgment "if the [evidence before the court] show[s]  
that there  is no genuine  issue as to any  material fact and that the moving party is  
entitled to a judgment as a matter of  law."  To survive  the Friedmans'  motion,  
Kitchen Planners was required by Rule  56(c)  to present evidence that it perfected its  
lien  by serving the  section 29-5-90 statement on the Friedmans  "within ninety days 
after [Kitchen Planners] cease[d] to labor on or furnish labor or  materials  for such 
building or structure."  § 29-5-90.   Sufficient evidence that Kitchen Planners  timely 
served the  statement  would have established a "genuine issue  [of]  material fact"  as  
to whether  it perfected the  lien.   Whether  Kitchen Planners presented sufficient  
evidence  to create a genuine issue of  material fact  that  it met the ninety-day deadline  
for serving t he section 29-5-90 statement is the sole issue  before the Court.   
 
The  following dates are  important.   The cabinets were delivered to the  Friedmans'  
home on May 20,  2015.   Kitchen Planners'  sole member—Patricia Comose— 
accompanied an installer to the Friedmans'  home on May 21 for the  purpose  of  
installing the  cabinets.   The cabinets were not installed.   On June 18,  a  Crystal  
Cabinets  representative  informed Comose  the Friedmans did not want Comose  
involved any further.   According to Comose, "In mid-June 2015 I  was taken off  the  
job."  On August 18, the Crystal Cabinets representative emailed Comose telling her  
Crystal Cabinets  had also been removed from the job.   "We've  been fired,"  the email  
stated, "Everything is done."  On September 29, Comose wrote a check for $550.61 
to pay  for  parts of  the  cabinets she  ordered on an unknown  previous date.   Kitchen  
Planners served the section 29-5-90 statement on the Friedmans on November 17,  
2015.   Ninety days before November 17 is August 19.  
 
                                        
4  The  court of  appeals addressed issues other than timeliness.   However, none of  
those issues were  necessary  for  the court of appeals  to address to affirm the  order  
granting summary  judgment.  In light  of our holding  the circuit court properly  
granted the Friedmans' motion for summary  judgment on the ground Kitchen 
Planners did not serve the  section 29-5-90  statement within ninety days, and thus did  
not  perfect its lien, we also need not address any  other issues.   
 



    
     

  
    

       
         

   

     
   
    

 
 

    
     

   
     

       
    

   
        

    
     

          
         
        

   
      

         
                                        
   

 
    

 
 
   

       
  

 

In the section of its opinion entitled "Standard of Review," the court of appeals 
stated, "[I]n cases applying the preponderance of the evidence burden of proof, the 
non-moving party is only required to submit a mere scintilla of evidence in order to 
withstand a motion for summary judgment."  432 S.C. at 275, 851 S.E.2d at 729 
(alteration in original) (quoting Hancock v. Mid-S. Mgmt. Co., 381 S.C. 326, 330, 
673 S.E.2d 801, 803 (2009)). As we explain below, Comose's statement she wrote 
a check on September 29 to pay for parts of the Friedmans' cabinets is a scintilla of 
evidence the November 17 service of the section 29-5-90 statement was "within 
ninety days after [Kitchen Planners] cease[d] to labor on or furnish labor or 
materials." Applying the so-called "mere scintilla" standard, therefore, the court of 
appeals should have reversed the order granting summary judgment.  As we now 
clarify, however, the "mere scintilla" standard is not the correct standard for decision 
under Rule 56(c). 

Rule 56(c) became effective in 1985.  Rule 86(a), SCRCP.5 In most cases applying 
Rule 56(c), this Court and our court of appeals have applied the "genuine issue of 
material fact" standard set forth in the Rule, requiring the party opposing the motion 
show a "reasonable inference" to be drawn from the evidence, and we have rejected 
the "mere scintilla" standard. See, e.g., Vaughan v. Town of Lyman, 370 S.C. 436, 
448, 635 S.E.2d 631, 638 (2006) (reversing an award of summary judgment and 
stating "the evidence is susceptible to more than one reasonable inference, and 
therefore should be submitted to the jury"); Russell v. Wachovia Bank, N.A., 353 
S.C. 208, 219 n.4, 578 S.E.2d 329, 334 n.4 (2003) ("The standard for summary 
judgment 'mirrors the standard for a directed verdict under Rule 50(a)' [SCRCP]."6 

(quoting Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 
(1991))); Baughman, 306 S.C. at 115, 410 S.E.2d at 545 (holding a party opposing 
summary judgment "must . . . 'do more than simply show that there is some 
metaphysical doubt as to the material facts' but 'must come forward with 'specific 
facts showing that there is a genuine issue for trial.'" (quoting Matsushita Elec. 
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87, 106 S. Ct. 1348, 1356, 89 

5 See also Rule 44, Rules of Practice for the Circuit Courts of South Carolina, 1962 
S.C. Code Ann., Vol. 15 (Supp. 1975) (adopted 1969; repealed 1985) (stating the 
"genuine issue [of] material fact" standard for summary judgment motions based on 
insufficiency of the evidence). 

6 The standard for directed verdict under Rule 50(a) requires the evidence support a 
"reasonable inference" in favor of the non-moving party. Mullinax v. J.M. Brown 
Amusement Co., 333 S.C. 89, 92, 508 S.E.2d 848, 849 (1998). 



 

L.  Ed.  2d 538, 552 (1986));7  Shelton  v.  LS  &  K,  Inc.,  374 S.C.  294, 297, 648 S.E.2d  
307, 308 (Ct. App. 2007)  ("The  existence of  a  mere  scintilla of evidence in support  
of the  nonmoving party's position is not sufficient to overcome a  motion for  
summary  judgment."  (citing Bravis  v.  Dunbar,  316 S.C.  263,  265,  449 S.E.2d 495,  
496 (Ct. App.  1994)));  Dickert  v.  Metro.  Life  Ins.  Co.,  306  S.C. 311, 313, 411 S.E.2d 
672,  673 (Ct. App. 1991),  rev'd  in  part  on  other  grounds,  311 S.C. 218,  428 S.E.2d  
700 (1993)  (stating "the existence  of a  mere scintilla  of evidence in support of the  
nonmoving party's position is not sufficient to overcome a  motion for  summary  
judgment" (citing Anderson, 477 U.S.  at  252, 106 S. Ct.  at  2512, 91 L.  Ed. 2d at  214  
)).8   But see  Anders  v.  S.C.  Farm  Bureau  Mut.  Ins.  Co., 307 S.C.  371,  375, 415 S.E.2d  
406, 408 (Ct.  App. 1992)  ("At the  summary judgment stage  of  the proceeding,  it was  
only necessary  for  the Defendant to submit a scintilla  of evidence warranting a  
determination by the jury." (citing nothing)).  
 
In  2009 in  Hancock,  however, this Court made the  statement quoted  by the court of  
appeals in this case,  "that in cases applying the  preponderance  of  the  evidence  burden  
of proof, the  non-moving party is only required to submit a mere  scintilla  of evidence  
in order to withstand a  motion for  summary judgment."  381 S.C. at  330, 673 S.E.2d 
at  803.   In other cases even after  Hancock, we  continued to  impose  the  "genuine  
issue of material fact" and "reasonable inference" standard that appears  inconsistent  
                                        
7  The  Baughman  Court also cited Anderson  v.  Liberty  Lobby,  Inc., 477 U.S. 242,  
250, 106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202, 213  (1986).  306 S.C. at  115, 410 
S.E.2d  at  545.   In  Anderson  and  Matsushita, the Supreme Court of the United States  
rejected the "mere  scintilla"  standard for  Rule 56, Fed.  R.  Civ.  P., Anderson, 477 
U.S. at  252, 106 S. Ct.  at  2512, 91 L. Ed.  2d  at 214, and held "the issue  of fact must  
be  'genuine,'" meaning "the  nonmoving party  must come forward with 'specific facts  
showing that there is a  genuine  issue  for  trial,'" Matsushita, 475 U.S. at  586-87, 106  
S. Ct. at  1356, 89 L. Ed.  2d at  552  (quoting Rule  56, Fed.  R.  Civ.  P.).  
 
8  In  Dickert,  the court of appeals found "the circuit court correctly  decided this issue" 
and "direct[ed]  the circuit court's order to be printed, with minor deletions, as the  
opinion of this Court."  306 S.C.  at  313,  411 S.E.2d at  673.   We find it significant  
that the circuit judge  whose order  became  the opinion of  the  court of  appeals was  
retired Chief Justice C. Bruce Littlejohn, sitting by designation as a special circuit  
judge.   Chief Justice Littlejohn  served as  Chief  Justice of  this Court in January  1985 
when the Court submitted the new Rules of Civil Procedure—including  Rule  
56(c)—to the General Assembly.   Bruce Littlejohn,  LITTLEJOHN'S HALF CENTURY  
AT THE  BENCH AND BAR  (1936-1986) 168 (1987).  



         
   

   
     

    
       

 
   

      
        

    
      

     
 

 
     

     
           

      
     

  
   

     
   

     
    

      
     

      
       

   
    

  
 

      
      

      
  

with the "mere scintilla" standard Hancock purported to set. See Town of Hollywood 
v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013) (stating as to the summary 
judgment standard "it is not sufficient for a party to create an inference that is not 
reasonable or an issue of fact that is not genuine"); see also Callawassie Island 
Members Club, Inc. v. Martin, 437 S.C. 148, 157, 877 S.E.2d 341, 345 (2022) 
(stating as to a motion for summary judgment, "When determining if any triable 
issues of fact exist, the evidence and all reasonable inferences must be viewed in the 
light most favorable to the non-moving party." (quoting Fleming v. Rose, 350 S.C. 
488, 493-94, 567 S.E.2d 857, 860 (2002))); Bluestein v. Town of Sullivan's Island, 
429 S.C. 458, 462, 839 S.E.2d 879, 881 (2020) (same); Bell v. Progressive Direct 
Ins. Co., 407 S.C. 565, 576, 757 S.E.2d 399, 404 (2014) (reciting the "mere scintilla" 
standard from Hancock, but stating, "Nevertheless, 'when the evidence is susceptible 
of only one reasonable interpretation, summary judgment may be granted.'" (quoting 
Brooks v. Northwood Little League, Inc., 327 S.C. 400, 403, 489 S.E.2d 647, 648 
(Ct. App. 1997))). 

We acknowledge there may be disagreement as to whether the "mere scintilla" 
standard is inconsistent with the Rule 56(c) "genuine issue [of] material fact" 
standard. See Taylor v. Atl. Coast Line R. Co., 78 S.C. 552, 556, 59 S.E. 641, 643 
(1907) ("A scintilla of evidence is any material evidence that if true would tend to 
establish the issue in the mind of a reasonable juror."). The position that the two 
standards are the same would explain this Court's recitation of both at various times 
since 1985.  In the minds of many, however, the standards are inconsistent. See 
Anderson, 477 U.S. at 252, 106 S. Ct. at 2512, 91 L. Ed. 2d at 214 (rejecting the 
mere scintilla standard for Rule 56, Fed. R. Civ. P., and stating, "The mere existence 
of a scintilla of evidence in support of the plaintiff's position will be insufficient; 
there must be evidence on which the jury could reasonably find for the plaintiff"); 
see also Bethea v. Floyd, 177 S.C. 521, 529, 181 S.E. 721, 724 (1935) ("Saying that 
there 'may be a scintilla of evidence' to go to the jury . . . is certainly a very weak 
contention.  'Scintilla' means. . . 'a gleam,' 'a glimmer,' 'a spark,' 'the least particle,' 
'the smallest trace.'" (quoting 56 Corpus Juris 863-64 (1932))); Rogers v. Norfolk S. 
Corp., 356 S.C. 85, 95, 588 S.E.2d 87, 92 (2003) (Burnett, J., dissenting) ("A 
scintilla is defined as 'a trace' of evidence." (quoting Scintilla, BLACK'S LAW 
DICTIONARY (7th ed. 1999))). 

We now clarify that the "mere scintilla" standard does not apply under Rule 56(c). 
Rather, the proper standard is the "genuine issue of material fact" standard set forth 
in the text of the Rule.  As we stated in Town of Hollywood v. Floyd, "it is not 
sufficient for a party to create an inference that is not reasonable or an issue of fact 



      
      

 
 

   
        

 
   

     
      

 
   

          
        

   
      

  
     

      
      

    
  

  
 

  
 

 
 

  
 

that is not genuine." 403 S.C. at 477, 744 S.E.2d at 166.  To the extent what we said 
in Hancock is inconsistent with our decision today, Hancock is overruled. 

Turning back to the evidence Kitchen Planners presented in this case, and analyzing 
that evidence using the proper standard for decision, we find Kitchen Planners failed 
to show the existence of a genuine issue of material fact. Kitchen Planners served 
the section 29-5-90 statement on November 17.  The only event within ninety days 
before November 17 is the September 29 check Comose wrote to pay for cabinet 
parts she previously ordered. Ordering parts for the cabinets may very well qualify 
as "to labor on or furnish labor or materials for" under section 29-5-90, and if that 
event occurred within ninety days of serving the section 29-5-90 statement, the 
statement would have been timely and the lien perfected.  Writing a check to pay for 
parts previously ordered, however, does not qualify as "to labor on or furnish labor 
or materials for." While the writing of the check on September 29 is some 
evidence—a scintilla—of when she ordered the parts, it does not provide a 
meaningful factual basis on which a factfinder could determine if the parts were 
ordered within or before the ninety-day time frame.  Comose specifically testified 
she did not remember why she wrote the check on September 29, and she did not 
know the date the parts were ordered. The writing of the check on September 29 
does not create a reasonable inference that she ordered the parts within ninety days 
of the service of the section 29-5-90 statement. Thus, the factfinder would be 
required to speculate to determine whether Kitchen Planners perfected its lien in a 
timely manner.  Under this circumstance, Kitchen Planners failed to establish a 
genuine issue of material fact, and the Friedmans were entitled to summary judgment 
as a matter of law. 

AFFIRMED AS MODIFIED. 

BEATTY, C.J., KITTREDGE, JAMES, JJ., and Acting Justice Kaye G. 
Hearn, concur. 



 
  

  

  
   

 
  

 
 

 
    

  
 

    
 

  
  

  
 

  
  

 
 
 

  
 
 

  
   

  
  

  
  

 
   

THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

Planned Parenthood South Atlantic, on behalf of itself, its 
patients, and its physicians and staff; Katherine Farris, 
M.D., on behalf of herself and her patients; Greenville 
Women's Clinic, on behalf of itself, its patients, and its 
physicians and staff; and Terry L. Buffkin, M.D., on 
behalf of himself and his patients, Respondents, 

v. 

State of South Carolina; Alan Wilson, in his official 
capacity as Attorney General of South Carolina; Edward 
Simmer, in his official capacity as Director of the South 
Carolina Department of Health and Environmental 
Control; Anne G. Cook, in her official capacity as 
President of the South Carolina Board of Medical 
Examiners; Stephen I. Schabel, in his official capacity as 
Vice President of the South Carolina Board of Medical 
Examiners; Ronald Januchowski, in his official capacity 
as Secretary of the South Carolina Board of Medical 
Examiners; George S. Dilts, in his official capacity as a 
Member of the South Carolina Board of Medical 
Examiners; Dion Franga, in his official capacity as a 
Member of the South Carolina Board of Medical 
Examiners; Richard Howell, in his official capacity as a 
Member of the South Carolina Board of Medical 
Examiners; Robert Kosciusko, in his official capacity as a 
Member of the South Carolina Board of Medical 
Examiners; Theresa Mills-Floyd, in her official capacity 
as a Member of the South Carolina Board of Medical 
Examiners; Jennifer R. Root, in her official capacity as a 
Member of the South Carolina Board of Medical 
Examiners; Christopher C. Wright, in his official capacity 
as a Member of the South Carolina Board of Medical 
Examiners; Samuel H. McNutt, in his official capacity as 
Chairperson of the South Carolina Board of Nursing; 
Sallie Beth Todd, in her official capacity as Vice 



 
  

 
   

   
 

   

     

  
  

    
 

   
 

   
 

  
 

  
 

 
      

  
    

  
  

 
  

  
  

 

  
  

 
  

 

Chairperson of the South Carolina Board of Nursing; 
Tamara Day, in her official capacity as Secretary of the 
South Carolina Board of Nursing; Jonella Davis, in her 
official capacity as a Member of the South Carolina Board 
of Nursing; Kelli Garber, in her official capacity as a 
Member of the South Carolina Board of Nursing; Lindsey 
K. Mitcham, in her official capacity as a Member of the 
South Carolina Board of Nursing; Rebecca Morrison, in 
her official capacity as a Member of the South Carolina 
Board of Nursing; Kay Swisher, in her official capacity as 
a Member of the South Carolina Board of Nursing; Robert 
J. Wolff, in his official capacity as a Member of the South 
Carolina Board of Nursing; Scarlett A. Wilson, in her 
official capacity as Solicitor for South Carolina's 9th 
Judicial Circuit; Byron E. Gipson, in his official capacity 
as Solicitor for South Carolina's 5th Judicial Circuit; and 
William Walter Wilkins III, in his official capacity as 
Solicitor for South Carolina's 13th Judicial Circuit, 
Defendants, 

and 

Thomas C. Alexander, in his official capacity as President 
of the South Carolina Senate; G. Murrell Smith Jr., in his 
official capacity as Speaker of the South Carolina House 
of Representatives; and Henry McMaster, in his official 
capacity as Governor of the State of South Carolina, 
Intervenors-Defendants, 

of whom Henry McMaster, in his official capacity as 
Governor of the State of South Carolina; G. Murrell Smith 
Jr., in his official capacity as Speaker of the South 
Carolina House of Representatives; Thomas C. Alexander, 
in his official capacity as President of the South Carolina 
Senate; State of South Carolina; and Alan Wilson, in his 
official capacity as Attorney General of South Carolina, 
are Petitioners. 

Appellate Case No. 2023-000896 



 
 

 
 

  
     

 

  
  

 

    
  

  
  

 
   

      
   

 
 

  
 

   
    

 
 

  
 

  
  

    
  

    
    

 

IN THE COURT'S ORIGINAL JURISDICTION 

Opinion No. 28174 
Heard June 27, 2023 – Filed August 23, 2023 

INJUNCTION VACATED AND ACT DECLARED 
CONSTITUTIONAL 

Chief Legal Counsel Thomas A. Limehouse Jr., Senior 
Litigation Counsel William Grayson Lambert, and Deputy 
Legal Counsel Erica Wells Shedd, all of Columbia, for 
Petitioner Governor Henry McMaster; Patrick Graham 
Dennis, of Columbia, for Petitioner G. Murrell Smith Jr.; 
Kenneth M. Moffitt, John Potter Hazzard V, and Jessica J 
Godwin, all of Columbia, for Petitioner Thomas C. 
Alexander; and Attorney General Alan McCrory Wilson, 
Solicitor General Robert D. Cook, Deputy Solicitor 
General J. Emory Smith Jr., Assistant Deputy Solicitor 
General Thomas Tyler Hydrick, and Assistant Deputy 
Solicitor General Joseph David Spate, all of Columbia, for 
Petitioners State of South Carolina; Attorney General Alan 
Wilson and Solicitor William Walter Wilkins, III. 

M. Malissa Burnette, Kathleen McColl McDaniel, and 
Grant Burnette LeFever, all of Burnette Shutt & 
McDaniel, PA, of Columbia, for Respondents Planned 
Parenthood South Atlantic, Katherine Farris, M.D., 
Greenville Women's Clinic, and Terry Buffkin, M.D.; 
Catherine Peyton Humphreville and Kyla Eastling, both of 
New York, New York of Planned Parenthood Federation 
of America, for Respondents Planned Parenthood South 
Atlantic and Katherine Farris, M.D.; and Caroline 
Sacerdote and Jasmine Yunus, both of New York, New 
York of the Center for Reproductive Rights, for 



 
 

 
  

 
 

  
 

 
 

  

 

      
 
  

 
  

 

 

         
       

     
    

      
      

  
   

     
                                           
     

  

      
 

Respondents Greenville Women's Clinic and Terry L. 
Buffkin, M.D. 

Randall Scott Hiller of Randall S. Hiller, P.A., of 
Greenville; Kimberly A. Parker of Wilmer Cutler 
Pickering Hale and Dorr LLP, of Washington, D.C.; and 
Hannah E. Gelbort, of Wilmer Cutler Pickering Hale and 
Dorr LLP, of Boston, Massachusetts, for American 
College of Obstetricians and Gynecologists, American 
Medical Association, and Society for Maternal-Fetal 
Medicine Amici Curiae. 

Christopher Ernest Mills, of Spero Law LLC, of 
Charleston for American College of Pediatricians; South 
Carolina Association of Pregnancy Care Centers and 
Daybreak Lifecare Center Amici Curiae. 

Harmon L. Cooper, of Crowell & Moring LLP, of 
Chicago, Illinois for Women's Rights and Empowerment 
Network, (WREN), Able SC, Dr. Deborah Billings, Dr. 
Cara Delay, Dr. Bambi W. Gaddist, The Hive Community 
Circle, Palmetto State Abortion Fund, Jill Perry, and 
SisterSong Amici Curiae. 

JUSTICE KITTREDGE: Earlier this year, a majority of this Court found 
unconstitutional the 2021 version of the Fetal Heartbeat and Protection from 
Abortion Act (the 2021 Act).1 In response to our decision, the South Carolina 
General Assembly (the legislature) revised the 2021 Act, especially in terms of its 
legislative findings and purposes, and passed a new version of the Fetal Heartbeat 
and Protection from Abortion Act (the 2023 Act).2 Immediately after the Governor 
signed the 2023 Act into law, Planned Parenthood South Atlantic and three other 
medical providers (collectively, Planned Parenthood) filed an action in the circuit 
court seeking a declaration that the new law is unconstitutional. Upon Planned 

1 See Planned Parenthood S. Atl. v. State (Planned Parenthood I), 438 S.C. 188, 882 
S.E.2d 770 (2023); Act No. 1, 2021 S.C. Acts 2. 
2 Act No. 70, 2023 S.C. Acts ---, codified at S.C. Code Ann. §§ 44-41-610 to -740 
(West 2023). 



    
     

      
     

     
   
   

  

 

     
    

    

 
  

      
 

 

   
   

     
   

      
  

   
      

 
     

   
  

       

                                           
     

   
 

Parenthood's motion, the circuit court enjoined enforcement of the 2023 Act pending 
resolution of the constitutional challenge.  Numerous state officials3 (collectively, 
the State) promptly filed with this Court an emergency petition for supersedeas or, 
alternatively, a request that we accept the matter in our original jurisdiction and 
expedite briefing. We denied the petition for supersedeas but granted the alternative 
request to accept the matter in our original jurisdiction and expedite resolution of the 
case.  For the reasons we explain below, we vacate the preliminary injunction issued 
by the circuit court and declare the 2023 Act constitutional. 

I. 

We first acknowledge and confront the obvious: the subject of abortion is a highly 
contentious and divisive issue in our society.  As United States Supreme Court 
Justice Brett Kavanaugh observed: 

Abortion is a profoundly difficult and contentious issue because it 
presents an irreconcilable conflict between the interests of a pregnant 
woman who seeks an abortion and the interests in protecting fetal life. 
The interests on both sides of the abortion issue are extraordinarily 
weighty. 

Dobbs v. Jackson Women's Health Org., 142 S. Ct. 2228, 2304 (2022) (Kavanaugh, 
J., concurring). In fact, it was acknowledged decades ago that "[m]en and women 
of good conscience can disagree . . . about the profound moral and spiritual 
implications of terminating a pregnancy, even in its earliest stage." Planned 
Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 850 (1992), overruled by Dobbs, 142 
S. Ct. at 2242, 2284. 

We recognize the tendency of many to view the divisive issue of abortion through a 
lens shaped by their own politics or personal preferences. To be clear, our decision 
today is in no way intended to denigrate or exalt any of the valid concerns on either 
side of the abortion debate, whether those concerns are based in privacy, morality, 
medicine, religion, bodily autonomy, or something else.  Rather, respectful of 
separation of powers principles and the limited (non-policy) role of the Court, we 
approach our solemn duty in this case with a single commitment: to honor the rule 

The State officials include, among others, the Governor of South Carolina, the 
President of the South Carolina Senate, the Speaker of the South Carolina House of 
Representatives, and the South Carolina Attorney General. 
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of law. In our constitutional framework, the rule of law does not bend to satisfy 
personal preferences. 

II. 

The case before us is unique due to our recent decision in Planned Parenthood I.  In 
that case, by a three-to-two vote (and in five separate writings), the 2021 Act was 
declared unconstitutional.  While the three Justices in the majority reached the same 
conclusion, their reasoning varied significantly.  Much of their relevant analysis 
centered on the scope of the search and seizure clause of the South Carolina 
Constitution, which contains a privacy provision. See S.C. Const. art. I, § 10 ("The 
right of the people to be secure in their persons, houses, papers, and effects against 
unreasonable searches and seizures and unreasonable invasions of privacy shall not 
be violated . . . ." (emphasis added)).  Chief Justice Beatty and now-retired Justice 
Hearn were firmly in the camp of an expansive reading of the privacy provision in 
article I, section 10. See Planned Parenthood I, 438 S.C. at 199–210, 882 S.E.2d at 
776–82 (Hearn, J.); id. at 229–39, 882 S.E.2d at 792–98 (Beatty, C.J., concurring). 
That expansive interpretation inured to the benefit of Planned Parenthood's position. 
Id. at 199–210, 882 S.E.2d at 776–82 (Hearn, J.); id. at 229–39, 882 S.E.2d at 792– 
98 (Beatty, C.J., concurring). 

On the other hand, while Justice Few agreed with the ultimate result reached by 
Justices Beatty and Hearn, his reasoning was different. Justice Few pointed to what 
he believed were flaws in "the General Assembly's failure to consider the necessary 
factual question as a predicate to its policy judgment." Id. at 285, 882 S.E.2d at 822 
(Few, J., concurring). After detailing his particular concerns, with a focus on the 
legislative findings and purposes of the 2021 Act, Justice Few determined the 2021 
Act was unconstitutional as it violated article I, section 10 of the state constitution. 
Id. at 287–88, 290, 882 S.E.2d at 824, 825 (Few, J., concurring).  However, 
importantly, Justice Few agreed with the two dissenting Justices that the South 
Carolina Constitution—whether in article I, section 10 or elsewhere—does not 
expressly provide a right to have an abortion. Id. at 287, 882 S.E.2d at 823 (Few, J., 
concurring). 

On the heels of our decision in Planned Parenthood I, the General Assembly went 
back to the drawing board and drafted new legislation. It is unmistakable that the 
legislature focused on the alleged defects in the 2021 Act.  The result was the passage 
of the 2023 Act. 



 
     

  
 

   
    

       
   

      

 
    

   
    

     
     

   
     
     

 
      

  
   

   
     

    

 

  
    

   
             

                                           
  

    
 

  
 

The 2023 Act generally prohibits an abortion after the detection of a fetal heartbeat, 
not at a specified period of weeks into the pregnancy. See S.C. Code Ann. 
§ 44-41-610(6) (defining the term "fetal heartbeat" as "cardiac activity, or the steady 
and repetitive rhythmic contraction of the fetal heart, within the gestational sac");4 

id. § 44-41-630(B) ("[N]o person shall perform or induce an abortion on a pregnant 
woman with the specific intent of causing or abetting an abortion if the unborn child's 
fetal heartbeat has been detected . . . .").  The law provides limited exceptions 
allowing for an abortion in the event of a risk to the health of the mother, fatal fetal 
anomalies, rape, and incest. Id. § 44-41-640 to -660. 

It is apparent the South Carolina General Assembly carefully crafted the 2023 Act 
in an effort to demonstrate that its policy decision was not arbitrary.  In particular, 
the legislature made a number of findings in support of its policy judgment.  For 
example, the legislature explained the 2023 Act "took into consideration the interests 
of the pregnant woman and balanced them against the legitimate interest of the State 
to protect the life of the unborn," the latter interest of which the legislature 
characterized as "compelling."  Citing its reliance on a number of experts in the field 
for a "scientific understanding of the development of the unborn early in pregnancy," 
the legislature concluded that "there is nothing arbitrary about banning abortions 
after a fetal heartbeat is detected with certain limited exceptions."  Specifically, the 
legislature explained it had placed weight on the fact that a woman could learn of 
her pregnancy within seven to fourteen days of conception and would have several 
weeks after that to make her decision and have an abortion if she so chose.  Thus, 
the legislature stated it had determined the "proper balance should be struck at the 
point of a fetal heartbeat," given the "ample" period of weeks a woman would have 
"to make a decision about whether to terminate her pregnancy." S. 474, S. Journal, 
125th Leg. Sess., at --- (S.C. Feb. 9, 2023). 

III. 

As an initial matter, we recognize that legislative findings are entitled to deference 
and may be rejected only if determined to be arbitrary as a matter of law. See 
Richards v. City of Columbia, 227 S.C. 538, 560, 88 S.E.2d 683, 694 (1955) 
("Legislative findings of fact, while not binding upon the court, will not be 

4 We leave for another day (in an as-applied constitutional challenge) the meaning 
of "fetal heartbeat" and whether the statutory definition—"cardiac activity, or the 
steady and repetitive rhythmic contraction of the fetal heart, within the gestational 
sac"—refers to one period of time during a pregnancy or two separate periods of 
time.  (Emphasis added.) 



       
       

   
      

 
      

       
  

        
 

    
    

  
            

    
  

  
 

 

 
    

    
   

  
       

  
    

       
    

                                           
  

 
  

    
       

   
  

overturned except by convincing evidence to the contrary."). This deference is not 
diminished simply because there is medical support for "both sides" of an issue. See 
Gonzales v. Carhart, 550 U.S. 124, 161 (2007) (upholding the federal partial-birth 
abortion ban even where "[b]oth sides ha[d] medical support for their position"). In 
addition, a court should not turn its back on legislative deference merely because the 
issue is abortion, for "[m]edical uncertainty does not foreclose the exercise of 
legislative power in the abortion context any more than it does in other contexts." 
Id. at 164. 

Moreover, three fundamental principles of law inform our analysis and provide the 
lens through which we examine Planned Parenthood's constitutional challenge to the 
2023 Act. First, the General Assembly's authority to legislate is plenary: the South 
Carolina Constitution grants power to the legislature to "enact any act it desires to 
pass, if such legislation is not expressly prohibited by the Constitution of this state, 
or the Constitution of the United States." Heslep v. State Highway Dep't, 171 S.C. 
186, 193, 171 S.E. 913, 915 (1933); see also Hampton v. Haley, 403 S.C. 395, 403, 
743 S.E.2d 258, 262 (2013) ("[T]he General Assembly has plenary power over all 
legislative matters unless limited by some constitutional provision."); Fripp v. 
Coburn, 101 S.C. 312, 317, 85 S.E. 774, 775 (1915) ("[T]he Legislature may enact 
any law not prohibited by the Constitution.").5 

Second, statutes are presumed constitutional.  That presumption is a weighty one 
and can be overcome only by a showing of unconstitutionality beyond a reasonable 
doubt. See Joytime Distribs. & Amusement Co. v. State, 338 S.C. 634, 640, 528 
S.E.2d 647, 650 (1999) ("A legislative enactment will be declared unconstitutional 
only when its invalidity appears so clearly as to leave no room for reasonable doubt 
that it violates a provision of the constitution."); In re Care & Treatment of Griffin, 
434 S.C. 338, 341, 863 S.E.2d 346, 348 (Ct. App. 2021) (recognizing "beyond a 
reasonable doubt" as the highest possible burden of proof to satisfy). 

Third, when issuing constitutional rulings, a court should endeavor to ground its 
decision on the narrowest possible basis. Wash. State Grange v. Wash. State Repub. 

5 The plenary authority of the South Carolina General Assembly is more fully 
understood and appreciated when contrasted with the legislative authority of the 
United States Congress vis-à-vis the United States Constitution. While the South 
Carolina Constitution allows our legislature to enact any law unless such law is 
expressly prohibited by the state or federal constitutions, the opposite holds true with 
respect to Congress—that is, Congress may act only if such authority is specifically 
granted by the United States Constitution. 



     
 

  
   

    
     

  
  

      
 

   
    

 
   

   
     

    
     

  
 

   
  

      
  

   

 

  
       

 
    

     
   

    
  

     
    

      
           

Party, 552 U.S. 442, 450 (2008) ("Facial challenges . . . run contrary to the 
fundamental principle of judicial restraint that courts should neither anticipate a 
question of constitutional law in advance of the necessity of deciding it nor formulate 
a rule of constitutional law broader than is required by the precise facts to which it 
is to be applied." (cleaned up)). This rule gains force when the constitutional 
challenge is to a statute on its face, rather than as applied. Id. at 449–50 ("In 
determining whether a law is facially invalid, we must be careful not to go beyond 
the statute's facial requirements and speculate about 'hypothetical' or 'imaginary' 
cases. . . .  Exercising judicial restraint in a facial challenge frees the Court not only 
from unnecessary pronouncement on constitutional issues, but also from premature 
interpretations of statutes in areas where their constitutional application might be 
cloudy." (cleaned up)); cf. Yazoo & Miss. Valley R.R. v. Jackson Vinegar Co., 226 
U.S. 217, 220 (1912) ("How the state court may apply [a statute] to other cases, 
whether its general words may be treated as more or less restrained, and how far 
parts of it may be sustained if others fail[] are matters upon which we need not 
speculate now."). Here, Planned Parenthood alleges the 2023 Act is facially 
unconstitutional. With a facial challenge, Planned Parenthood must demonstrate the 
2023 Act is unconstitutional "in all its applications." Richardson ex rel. 15th Cir. 
Drug Enf't Unit v. $20,771.00 in U.S. Currency, 437 S.C. 290, 297, 878 S.E.2d 868, 
871 (2022); State v. Legg, 416 S.C. 9, 13–14, 785 S.E.2d 369, 371 (2016) ("A facial 
challenge is 'the most difficult to mount successfully,' as it requires the challenger 
show the legislation at issue is unconstitutional in all its applications." (alteration 
marks omitted) (quoting City of L.A. v. Patel, 576 U.S. 409, 415 (2015)). We 
therefore go no further than necessary in exploring the constitutionality of the 2023 
Act and issuing our decision. 

IV. 

A threshold argument of Planned Parenthood is that the decision in Planned 
Parenthood I controls our decision here. See Kimble v. Marvel Ent., L.L.C., 576 
U.S. 446, 455 (2015) (explaining generally the notion of stare decisis, or "the idea 
that today's Court should stand by yesterday's decisions"). While we acknowledge 
the importance of stare decisis when confronting a challenge to a prior decision, it 
has no application here, for the 2023 Act is materially different from the 2021 Act 
the majority declared unconstitutional in Planned Parenthood I. Specifically, the 
2023 Act contains different findings and purposes from the 2021 Act.  For example, 
in the 2023 Act, the legislature expressed its compelling interest to protect the lives 
of unborn children and, critically, deleted its prior reference to the hallmark feature 
of the 2021 Act: informed maternal choice. See Planned Parenthood I, 438 S.C. at 
285, 285 n.63, 882 S.E.2d at 822, 822 n.63 (Few, J., concurring) (opining that "the 

https://20,771.00


      

  
  

  
 

  
     

  
   

    
  

     
  

  
    

      
  

 

     
          

     
  

    
   

     
            

    
 

  
             

                                           
      

      
  

 
   

denial of meaningful choice to women [as codified in the 2021 version of the Fetal 
Heartbeat Act] arising from the [legislature's] arbitrary failure to even consider the 
extent to which that choice is denied is unreasonable," and, "[f]or this reason, 
[finding] the Fetal Heartbeat Act imposes an unreasonable invasion of privacy on 
pregnant women").  This new balance struck in the 2023 Act between the competing 
interests of the mother and unborn child was combined with the legislature's new 
focus on contraceptives and early pregnancy testing, as well as a repeal of the statutes 
that codified the Roe v. Wade6 trimester framework. 

As the legislature makes changes to a statutory scheme, reliance on stare decisis is 
diminished as it relates to the requirements of the prior statutory scheme. See 
Kimble, 576 U.S. at 458 (noting that when the statutory underpinnings of a court's 
prior decision have eroded over time, there is heightened justification for revisiting 
a prior decision based on the now-modified statutory scheme).  Thus, the differences 
between the 2021 Act and the 2023 Act fully answer and compel a rejection of 
Planned Parenthood's reliance on stare decisis.  Nevertheless, because Planned 
Parenthood relies almost exclusively on the doctrine of stare decisis based on the 
false premise that the 2021 and 2023 Acts are "identical in all material respects," we 
will briefly address additional reasons the doctrine does not preclude this Court from 
addressing the constitutionality of the 2023 Act. 

We first note stare decisis "is not an inexorable command; rather, it is a principle of 
policy and not a mechanical formula of adherence to the latest decision." Payne v. 
Tennessee, 501 U.S. 808, 828 (1991) (internal quotation marks omitted) (quoting 
Helvering v. Hallock, 309 U.S. 106, 119 (1940)).  Thus, the assertion of stare decisis 
does not automatically foreclose a court from reviewing a precedent to ensure it was 
correctly decided. "This is particularly true in constitutional cases, because in such 
cases correction through legislative action is practically impossible."7 Id. In 
contrast, if a court's decision is instead tied to a statute, the legislature is free to 
overrule the decision through a new statutory enactment. That is why adherence to 
precedent—stare decisis—is at its zenith when a court decision is based on statutory 
construction and not the constitution. See, e.g., Kimble, 576 U.S. at 456 ("What is 
more, stare decisis carries enhanced force when a decision . . . interprets a statute. 

6 410 U.S. 113 (1973), overruled by Dobbs, 142 S. Ct. at 2242, 2284. 
7 Roe is an example. Once the United States Supreme Court discovered a right to 
abortion in the United States Constitution in the 1970s, neither Congress nor any 
state legislature had the authority to remove the "constitutional" right until the 
Supreme Court revisited the Roe decision in Dobbs. 



     
        

  
      

     
     

    
       

 
   

      
       

   
   

          
   

    

     
     

       
  

       
     

  
    

   
 

    
    

      
    

  

Then, unlike in a constitutional case, critics of our ruling can take their objections 
across the street, and Congress can correct any mistake it sees."). However, again, 
when a court's ruling is constitutionally based—as was our decision in Planned 
Parenthood I—stare decisis has reduced force. Payne, 501 U.S. at 828. 

Second, Planned Parenthood I is a highly fragmented decision with five separate 
opinions. See McLeod v. Starnes, 396 S.C. 647, 654, 723 S.E.2d 198, 202–03 (2012) 
("[W]hen the court is asked to follow the line marked out by a single precedent case 
it is not at liberty to place its decision on the rule of stare decisis alone, without 
regard to the grounds on which the antecedent case was adjudicated.  An original 
case could not possibly gain authority by a mere perfunctory following on the 
principle of stare decisis." (cleaned up)). On the critical issue concerning the 
meaning of the article I, section 10 privacy provision, there is a clear rejection of the 
view advanced by Planned Parenthood.  See Planned Parenthood I, 438 S.C. at 259, 
882 S.E.2d at 808 (Few, J., concurring) ("I do not concur in Justice Hearn's or Chief 
Justice Beatty's analysis of the article I, section 10 question . . . ."). More to the 
point, a majority of this Court rejected Planned Parenthood's position and held article 
I, section 10 does not expressly include a right to an abortion. 

Third, in light of the fragmented decision in Planned Parenthood I, to construe 
Planned Parenthood I as forever binding precedent would impermissibly inhibit the 
General Assembly's plenary power to legislate. See generally Hampton, 403 S.C. at 
403, 743 S.E.2d at 262; Heslep, 171 S.C. at 193, 171 S.E. at 915; Fripp, 101 S.C. at 
317, 85 S.E. at 775. This point is closely related to our primary reason for not 
invoking stare decisis: the 2021 and 2023 Acts are not identical.  The 2023 Act is 
new legislation overhauled and redrafted after the Court's rejection of the 
legislature's initial efforts in 2021.  We must now address the constitutionality of the 
new legislative effort after the General Assembly implemented the guidance 
provided by this Court in Planned Parenthood I. 

Accordingly, we consider the constitutionality of the 2023 Act today with respect 
for our prior decision in Planned Parenthood I but also with the knowledge that 
Planned Parenthood I does not dictate the constitutionality of the amended version 
of the Fetal Heartbeat and Protection from Abortion Act. 



 

   
      

  
    

  

      
  

   
  

                                           
    

  

  
        

 
 
 
 

       
      

    
 
 
 

        
 
 

         
 
 

  
    

 

V. 

We now turn to Planned Parenthood's challenge to the constitutionality of the 2023 
Act. All but one of Planned Parenthood's allegations may be summarily resolved.8 

The difficult issue before us is Planned Parenthood's claim that the 2023 Act violates 
the article I, section 10 "unreasonable invasion of privacy" provision found in the 
South Carolina Constitution.  The provision states, in its entirety: 

The right of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures and unreasonable 
invasions of privacy shall not be violated, and no warrants shall issue 
but upon probable cause, supported by oath or affirmation, and 

8 As to Planned Parenthood's arguments regarding due process, equal protection, 
vagueness, and collateral estoppel, we summarily reject them pursuant to Rule 220, 
SCACR, and the following authorities: Dobbs, 142 S. Ct. at 2248 (considering 
whether the right to obtain an abortion is protected by the Fourteenth Amendment's 
Due Process Clause and concluding that "the clear answer is that the Fourteenth 
Amendment does not protect the right to an abortion"); R.L. Jordan Co. v. Boardman 
Petroleum, Inc., 338 S.C. 475, 477, 527 S.E.2d 763, 764 (2000) (per curiam) ("The 
modern rule [in evaluating substantive due process claims] gives great deference to 
legislative judgment on what is reasonable to promote the public welfare when 
reviewing . . . social welfare legislation.  Legislation is not overturned unless the 
law has no rational relationship to any legitimate interest of government." (cleaned 
up)); Dobbs, 142 S. Ct. at 2245–46 (holding that "a State's regulation of abortion is 
not a sex-based classification [in violation of the Equal Protection Clause] and is 
thus not subject to the 'heightened scrutiny' that applies to such classifications"); 
State v. Wright, 349 S.C. 310, 313, 563 S.E.2d 311, 312 (2002) (finding equal 
protection is not implicated when a law "realistically reflects the fact that the sexes 
are not similarly situated in certain circumstances"); Curtis v. State, 345 S.C. 557, 
572, 549 S.E.2d 591, 599 (2001) (explaining that "all the Constitution requires [in 
order for a statute to survive a vagueness challenge] is that the language convey 
sufficiently definite warnings as to the proscribed conduct when measured by 
common understanding and practices"); Catawba Indian Nation v. State, 407 S.C. 
526, 538, 756 S.E.2d 900, 907 (2014) (finding collateral estoppel inapplicable when 
the matter resolved in the prior action was not the same as the matter asserted in the 
current action). 



 

 
 

   

      
        

     
         

   
       

   
    

 
     

   
 

  
     

      
           

    

                                           
   

      
  

    
          

   
    

   
     

 
    

      
       

      

particularly describing the place to be searched, the person or thing to 
be seized, and the information to be obtained. 

S.C. Const. art. I, § 10 (emphasis added). 

While we reaffirm our finding from Planned Parenthood I that there is no 
fundamental constitutional right to abortion under article I, section 10, we likewise 
decline to revisit the fragmented decision regarding the proper scope of the privacy 
provision. Rather, in the interest of unity, we will assume only for purposes of our 
analysis and decision today that the privacy provision reaches beyond the search and 
seizure context to include bodily autonomy.9 Accordingly, we go no further today 
than referencing Singleton v. State, which held that the interests protected by the 
privacy clause extend to bodily autonomy and integrity. 313 S.C. 75, 88–89, 437 
S.E.2d 53, 60–61 (1993) (quoting article I, section 10 of the South Carolina 
Constitution, and concluding that "the South Carolina Constitutional right of privacy 
would be violated if the State were to sanction forced medication solely to facilitate 
execution"). 

Nonetheless, in utilizing the broader reading of article I, section 10, we cannot focus 
merely on the single word "privacy" contained therein but must instead consider the 
actual wording of the entirety of the provision: "The right of the people to be secure 
in their persons . . . [from] unreasonable invasions of privacy shall not be violated." 
(Emphasis added.) When viewed in its full and proper context, it is undeniable that 

9 We make this assumption in favor of Planned Parenthood's position in an effort to 
reach the ultimate question in this case, the resolution of which all Justices in the 
majority agree.  Specifically, the four members of this Court comprising the majority 
here have differing views of the threshold issues leading to the ultimate question 
regarding the propriety of the legislature's balancing of the interests of privacy and 
bodily autonomy for the pregnant woman and protecting the life developing in the 
womb. We elect not to address those threshold differences: for purposes of our 
analysis and decision today, we will cast aside a review of the history and relevance 
of the 1971 amendments to the state constitution that included the privacy provision, 
including the work of the West Committee.  We have chosen this route for our 
analysis because, in the end, our threshold disagreements obscure the consensus 
among us. That is to say, regardless of our threshold disagreements, once the 
analysis reaches the balancing of the competing interests, all four Justices in the 
majority agree that while a close question is presented, the 2023 Act must be upheld. 



 
    

     
 
 

  
     

          
  

   
  

       
  

     
        

    
  

 

 
     

 
  

      
  

                                           
       

  
   

  
      

  
  

    

        
  

 
 
 

the South Carolina Constitution does not create an absolute bar against all state 
action that infringes on a person's privacy.10 Instead, the state constitution draws the 
line at unreasonable invasions of privacy. In keeping with the separation of powers, 
it is the legislature's prerogative to make policy decisions, and it is the Court's duty 
to evaluate only whether those policy decisions are indisputably repugnant to the 
federal or state constitutions. See, e.g., ArrowPointe Fed. Credit Union v. Bailey, 
438 S.C. 573, 580, 884 S.E.2d 506, 509 (2023) ("Determinations of public policy 
'are chiefly within the province of the legislature, whose authority on these matters 
we must respect.'" (quoting Fullbright v. Spinnnaker Resorts, Inc., 420 S.C. 265, 
271, 802 S.E.2d 794, 797 (2017))); Smith v. Tiffany, 419 S.C. 548, 559, 799 S.E.2d 
479, 485 (2017) ("The General Assembly in the Act struck the balance among 
competing policy concerns it deemed appropriate. . . .  If our mission were simply 
to achieve equity on a case by case basis, we would not necessarily disagree with 
Appellants and the dissent.  But wherever the balance is struck, one can easily 
imagine scenarios where the result may be inequitable. . . . In honoring separation 
of powers, we adhere to the principle that a court must not reject the legislature's 
policy determinations merely because the court may prefer what it believes is a more 
equitable result."). 

The 2023 Act, with exceptions, bans abortion after the detection of a fetal heartbeat, 
as that term is defined by statute.  Does the Act infringe on a woman's privacy 
interest?  Are the concerns and challenges of Planned Parenthood worthy of this 
Court's profound respect and careful consideration?  The answer to both questions 
is unequivocally "yes." To be sure, the 2023 Act infringes on a woman's right of 
privacy and bodily autonomy.11 

10 Of course, virtually every law operates in some manner to limit a person's privacy. 
See, e.g., Planned Parenthood I, 438 S.C. at 297, 882 S.E.2d at 829 (Kittredge, J., 
dissenting) ("For example, no rational person would contend the State does not have 
the authority to enact laws criminalizing assault, rape, theft, child abuse, drug 
trafficking, and the like.  In these and so many other areas, the power of the State to 
regulate and prohibit conduct is unquestioned.  There is not the slightest prospect 
that a court would contravene the will of the people, as codified by their elected 
representatives, because the law amounts to an invasion of privacy."). 
11 We note the 2023 Act contains exceptions designed to protect the life and health 
of the mother, and in this facial challenge, we are not confronted with any plausible 
argument or concrete situation that suggests compliance with the Act poses 
significant or unconstitutional threats to a mother's life or health care, or that it will 
result in medical providers delaying necessary or life-saving health care to the 



           
   

    
   

 
       

        
    
       

    
    

     
      

     
         

   
  

   
 

      
 

        
  

  
  

  
  

 
   

      
   

  
     

                                           
    

     
    

Even so, and despite our temporary acceptance of an expansive construction of the 
privacy provision in article I, section 10,12 the constitutional question before us is 
not easily answered. The legislature has made a policy determination that, at a 
certain point in the pregnancy, a woman's interest in autonomy and privacy does not 
outweigh the interest of the unborn child to live.  As a Court, unless we can say that 
the balance struck by the legislature was unreasonable as a matter of law, we must 
uphold the Act. As we acknowledged at the outset, many may strongly disagree 
with the balance struck by the legislature from a policy standpoint; others may 
strongly agree with the balance struck in the 2023 Act; and still others may believe 
the balance should be struck more stridently in favor of protecting the life of the 
unborn child.  This Court, however, does not make policy determinations.  The 
legislature makes policy decisions.  This is a central feature of separation of powers. 
Through the legal and judicial lens under which we must operate, while mindful of 
the difficult and emotional issue before us, we cannot say as a matter of law that the 
2023 Act is unreasonable and thus violates the state constitution. See Nat'l Fed'n of 
Indep. Bus. v. Sebelius, 567 U.S. 519, 599 (2012) (Ginsburg, J., concurring) 
("Whatever one thinks of the policy decision [the legislature] made, it was [the 
legislature's] prerogative to make it.  Reviewed with appropriate deference, [that 
policy judgment] should survive measurement under the [Constitution]."); Samson 
v. Greenville Hosp. Sys., 295 S.C. 359, 367, 368 S.E.2d 665, 669 (1988) (per curiam) 
("[T]his Court will not sit as a super-legislature to judge the wisdom or desirability 
of legislative policy determinations." (cleaned up)); Brennen v. S. Express Co., 106 
S.C. 102, 116, 90 S.E. 402, 406 (1916) ("[S]o long as the [legislature's] exertion of 
power bears a reasonable relation to a legitimate purpose sought to be accomplished, 
the courts may not interfere.  With the wisdom and policy of legislative enactments[,] 
they have no concern.  Being forbidden by the Constitution to invade the legislative 
domain, they cannot substitute their judgment and discretion for that of the 
lawmakers."); cf. United States v. Comstock, 560 U.S.126, 143 (2010) (noting 
Congress was faced with two equally reasonable policy choices, and in selecting one 
of the choices over the other, Congress's decision necessarily satisfied "'review for 
means-end rationality,' i.e., . . . satisfie[d] the Constitution's insistence that a federal 
statute represent a rational means for implementing a constitutional grant of 
legislative authority" (citation omitted)); City of New Orleans v. Dukes, 427 U.S. 
297, 303 (1976) ("States are accorded wide latitude . . . under their police powers, 

mother or unconstitutionally infringe upon their independent medical judgment. 
12 Again, we accept this expansive premise for purposes of our decision today only. 
See supra note 9. 



  
  

   
 

    
        

     
   

       
  

  
       

    
     

  
       

       
     

      
 

 

   
    

  
     

    
      

    
 

   

      
     
   

     
     

   

and rational distinctions may be made with substantially less than mathematical 
exactitude."); Blum v. Stenson, 465 U.S. 886, 895–96 (1984) ("The policy arguments 
advanced in [opposition to the law passed by the legislature] should be addressed to 
Congress rather than to this Court."). 

We think it is important to reiterate: we are constrained by the express language in 
the South Carolina Constitution that prohibits only "unreasonable invasions of 
privacy." See S.C. Const. art. I, § 10 (emphasis added).  A reasonableness 
framework is required. The concept of reasonableness necessarily embraces a range 
of permissible policy options, not a narrow line in the sand. Of course, people may 
disagree in good faith with the balance struck by the legislature, but that 
disagreement in no manner renders unconstitutional the legislatively determined 
balance. As judges, our solemn duty is to uphold the rule of law; we must maintain 
judicial discipline, refrain from acting as a super-legislature, and respect the plenary 
authority of the South Carolina General Assembly. Cf. Hampton, 403 S.C. at 403, 
743 S.E.2d at 262 (explaining the legislature may enact any law it desires unless 
expressly prohibited by the state constitution); Heslep, 171 S.C. at 193, 171 S.E. at 
915 (same); Fripp, 101 S.C. at 317, 85 S.E. at 775 (same). Because the 2023 Act is 
within the zone of reasonable policy decisions rationally related to the State's interest 
in protecting the unborn, we are constrained to defer to the legislature's policy 
prerogative. 

VI. 

In conclusion, the legislature has found that the State has a compelling interest in 
protecting the lives of unborn children.  That finding is indisputable and one we must 
respect.  The legislature has further determined, after vigorous debate and 
compromise, that its interest in protecting the unborn becomes actionable upon the 
detection of a fetal heartbeat via ultrasound by qualified medical personnel.  It would 
be a rogue imposition of will by the judiciary for us to say that the legislature's 
determination is unreasonable as a matter of law—particularly on the record before 
us and in the specific context of a claim arising under the privacy provision in article 
I, section 10 of our state constitution. 

As a result, our judicial role in this facial challenge to the 2023 Act has come to an 
end. The judiciary's role is to exercise our judgment as to whether the legislative 
weighing of competing interests was within the range of possible, reasonable choices 
rationally related to promoting the legislature's legitimate interests.  Having 
concluded that it was, we consequently defer to the legislature's gauging of the 
profound, competing interests at stake. Accordingly, we vacate the preliminary 
injunction and hold the 2023 Act is constitutional. 



 
 

 
   

 

  

PRELIMINARY INJUNCTION VACATED AND THE 2023 ACT 
DECLARED CONSTITUTIONAL. 

FEW, JAMES and HILL, JJ., concur.  FEW, J., concurring in a separate 
opinion.  BEATTY, C.J., dissenting in a separate opinion. 



  
  

 
   

  
    

   
       

      
         

   
  

    
       

   
 

  

  
       
 

  
  

  
     

    
    

   
     

  
   

 

    

  
   

   
    
     

JUSTICE FEW: Seven months ago, I voted to strike down the 2021 Fetal Heartbeat 
and Protection from Abortion Act because the General Assembly specifically 
recognized in the 2021 Act a woman's interest in making "an informed choice about 
whether to continue a pregnancy," yet banned essentially all abortions "without the 
General Assembly having made any inquiry as to whether a substantial percentage 
of women even know they are pregnant" in time to make such a choice. Planned 
Parenthood S. Atl. v. State, 438 S.C. 188, 274, 284, 882 S.E.2d 770, 816-17, 822 
(2023) (Planned Parenthood I) (Few, J., concurring in result). I referred to this as 
the "key question" as to the constitutionality of the 2021 Act. 438 S.C. at 284, 882 
S.E.2d at 822 (Few, J., concurring in result). The General Assembly's failure to 
address this key question; its failure to balance the very right it codified—"informed 
choice"—against the State's interest in regulating abortion rendered the 2021 Act 
arbitrary, and thus violated the article I, section 10 prohibition against unreasonable 
invasions of privacy. See 438 S.C. at 285, 882 S.E.2d at 822 (Few, J., concurring in 
result) (explaining "under article I, section 10, the denial of meaningful choice to 
women arising from the arbitrary failure to even consider the extent to which that 
choice is denied is unreasonable"). 

Planned Parenthood argues the 2023 Act is no different from the 2021 Act because 
both ban most abortions at same point in time—"cardiac activity, or the steady and 
repetitive rhythmic contraction of the fetal heart, within the gestational sac."  Thus, 
Planned Parenthood argues simplistically, my vote should be the same as it was in 
Planned Parenthood I.  The State argues, on the other hand, "In passing [the 2023 
Act], the General Assembly expressly sought to address some of the concerns raised 
by members of this Court in Planned Parenthood [I]," Att'y General Br. 1, and, "The 
2023 Act rectifies each of the three specific issues that Justice Few found with the 
2021 Act," Governor's Br. 1. See also Att'y General Br. 8 ("In response to Justice 
Few's opinion in the Planned Parenthood [I] case, the General Assembly carefully 
crafted the 2023 Act to remove any reasonable doubt [the Act is constitutional] by 
ensuring that its provisions are not arbitrary by allowing women a meaningful 
opportunity to make a decision about terminating a pregnancy prior to the detection 
of a fetal heartbeat.").  I find the 2023 Act is constitutional. 

To be clear, I stand firmly by everything I wrote in Planned Parenthood I.  While I 
agree wholeheartedly with Justice Kittredge's statement "the General Assembly's 
authority to legislate is plenary," that plenary power must be exercised according to 
law. When the General Assembly enacts legislation that violates the constitution, it 
has exceeded its "plenary" power.  In Planned Parenthood I and in this case, the 
attorneys representing the State have sounded a constant drumbeat for the 
"separation of powers" mandated by article I, section 8 of the South Carolina 



   
 

     

 
   

 
     

    
   

  
   

      
     

    
      

  
     

   
   

     
   

        
    

  
 

  
    

   
 

      
 

  
       

    
      

 
    

Constitution.  In petitions for rehearing from our decision in Planned Parenthood I, 
as an extreme example, the attorneys literally argued the mere fact this Court 
overturned the 2021 Act is a violation of the separation of powers. 

Respectfully, the Justices of this Court understand the separation of powers.  Each 
Justice on the Court—then and now—embraces the constitutional requirement that 
we respect the General Assembly's plenary power to legislate.  But the article I, 
section 8 separation of powers provision demands mutual respect.  To the same 
extent this Court is constitutionally bound to respect plenary legislative power, the 
General Assembly is bound to respect the limited judicial power set forth in article 
V of the South Carolina Constitution.  Under article V, this Court has two perfectly-
consistent, solemn duties.  We must uphold legislation when it is possible to find the 
legislation conforms to the constitution; we must strike down legislation when it 
clearly violates the constitution. See Clarke v. S.C. Pub. Serv. Auth., 177 S.C. 427, 
435, 181 S.E. 481, 484 (1935) ("A statute will, if possible, be construed so as to 
render it valid;" and "a legislative act will not be declared unconstitutional unless its 
repugnance to the Constitution is clear and beyond reasonable doubt;" and "every 
presumption will be made in favor of the constitutionality of a legislative 
enactment"); Thomas v. Macklen, 186 S.C. 290, 305, 195 S.E. 539, 545 (1938) 
("[W]e are not unmindful that it is a grave matter to overturn, by judicial 
construction, an enactment of the General Assembly. All presumptions are in favor 
of the power of that body to enact the law. All considerations involving the wisdom, 
the policy, or the expediency of the act are addressed exclusively to that branch of 
the state government. . . . But when the unconstitutionality of an act is clear to this 
court, beyond a reasonable doubt, then it is its plain duty to say so.").  

Ultimately, the General Assembly did not attempt to simply re-enact the same 
legislation, as Planned Parenthood argues.  Rather, it amended the 2021 Act in what 
appears to be a sincere attempt to comply with the narrowest reading of this Court's 
ruling in Planned Parenthood I.  The question now before the Court, therefore, is 
whether the attempt was successful; do the changes the General Assembly made 
from the 2021 Act to the 2023 Act make it possible for this Court to find the 2023 
Act constitutional under article I, section 10, despite the fact the threshold for 
banning most abortions did not change. 

Article I, section 10, provides, "The right of the people to be secure in their persons 
. . . against . . . unreasonable invasions of privacy shall not be violated . . . ."  There 
are three steps in the analysis of an unconstitutional invasion of privacy claim under 
article I, section 10. First, the court must identify the State's interests underlying its 
action.  When the claim is based on legislative action, as here, the court must identify 
the interests the General Assembly was pursuing on behalf of the State in enacting 



    
   

   
       

   
   

      
      

 
    

    
       

 
  

 
   

 
  

 
     

   
    

   
  

        

   
         

 
   

       
   

   

 
    

   
     

   
     

the legislation.  Second, the court must identify the countervailing privacy interests 
implicated by the State's action.  Third, once the competing interests have been 
identified, the court must address whether any invasion of privacy is "unreasonable." 
See Hooper v. Rockwell, 334 S.C. 281, 293-95, 513 S.E.2d 358, 364-66 (1999) 
(explaining article I, section 10 privacy interests are "not absolute" but must be 
balanced against the State's interests).  An invasion of privacy that is reasonable in 
light of the State's interest is not a violation of article I, section 10. See S.C. Dep't 
of Soc. Servs. v. Gamble, 337 S.C. 428, 434-35, 523 S.E.2d 477, 480 (Ct. App. 1999) 
(studying the constitutionality of a statute, reciting the competing interests, and 
finding the statute constitutional because, "The statute at issue balances these 
rights"). In the case of legislative action, the Court may find the General Assembly's 
chosen balance of those interests—as reflected in the legislation—to be a violation 
of article I, section 10 only when the Court determines the invasion of privacy is 
unreasonable as a matter of law.  In other words, if the General Assembly could 
fairly have determined the invasion of privacy was reasonable, this Court may not 
substitute its judgment on the question of reasonableness. 

The 2023 Act recites the State's interest in regulating abortion differently than the 
2021 Act, stating, "The State of South Carolina has a compelling interest from the 
outset of a woman's pregnancy in protecting the health of the woman and the life of 
the unborn child."  Act No. 70, 2023 S.C. Acts § 1(3).  The State argues this 
provision of the 2023 Act "does make explicit the General Assembly's expression of 
the State's interest in protecting life from conception."  Governor's Br. 15.  The State 
continues, "The 2023 Act therefore represents a new, stronger expression of the 
State's interest since [Planned Parenthood I] was decided that goes directly to this 
personhood question . . . ." Id. 

As each of the Justices explained in Planned Parenthood I, none of us discount the 
strength of the State's interest in regulating abortion; the interest is a powerful one. 
However, I do not view this revised wording as a significant change in the State's 
interest, and I do not believe the newly-worded interest "goes directly to this 
personhood question." See 438 S.C. at 272-73, 882 S.E.2d at 815-16 (Few, J., 
concurring in result) (explaining the potential significance of a "personhood" policy 
determination by the General Assembly). 

I do believe, however, the changes in expression of the State's interest bring more 
fully into focus the basis for the State's use of "the steady and repetitive rhythmic 
contraction of the fetal heart" as the threshold beyond which most abortions may not 
be performed. See Act No. 70, 2023 S.C. Acts § 2(6) (defining "fetal heartbeat" as 
"cardiac activity, or the steady and repetitive rhythmic contraction of the fetal heart, 
within the gestational sac").  In the 2021 Act, the General Assembly made extensive 



 
     

   
  

   

  
  

 
 

       
 

  
     

       
  

    
         

  
    

 

   
   

     
  

 

 
    

   

 
                                           

   
 

 
    

 

findings as to the correlation between an unborn child reaching this threshold and an 
eventual live, healthy birth. Act No. 1, 2021 S.C. Acts 3.  Those findings are 
essentially summarized in the 2023 Act as, "A fetal heartbeat is a key medical 
predictor that an unborn child will reach live birth."  Act No. 70, 2023 S.C. Acts § 
1(1). 

The State argues the General Assembly's recognition of a "strong correlation 
between this [fetal heartbeat] and a live birth" supports the constitutionality of the 
Act.  Governor's Br. 21 n.3.  The State's argument is that by choosing this 
"biologically identifiable moment in time"—as the 2023 Act calls it—as the 
threshold for banning most abortions, the General Assembly chose to prohibit only 
those abortions most likely to terminate pregnancies that would otherwise result in 
a live birth.  This is a sensible argument, not unlike a point the Supreme Court of the 
United States made in Roe v. Wade regarding viability. See Roe v. Wade, 410 U.S. 
113, 163, 93 S. Ct. 705, 732, 35 L. Ed. 2d 147, 183 (1973) ("With respect to the 
State's important and legitimate interest in potential life, the 'compelling' point is at 
viability. This is so because the fetus then presumably has the capability of 
meaningful life outside the mother's womb. State regulation protective of fetal life 
after viability thus has both logical and biological justifications."), overruled on 
other grounds by Dobbs v. Jackson Women's Health Org., 597 U.S. ___, 142 S. Ct. 
2228, 213 L. Ed. 2d 545 (2022).13 

The most obvious change from the 2021 Act to the 2023 Act relates to the second 
step in the analysis—identifying any countervailing interests. In particular, the 
General Assembly eliminated the statutory right to "informed choice."  In the 2021 
Act, the General Assembly included the following in the "legislative findings" 
section, 

The General Assembly hereby finds, according to contemporary 
medical research, . . . : 

. . . 

(8) in order to make an informed choice about whether to 

13 The State's point is not that a fetal heartbeat is a "logical and biological" indication 
of current "capability of meaningful life outside the mother's womb"—viability— 
but that the fetal heartbeat is a "logical and biological" indication that eventually this 
particular pregnancy is likely to result in a live birth. 



 
  

   

   

 
  

    
 

  
 

 
   

 
      

   
   

     
   

   
     

   

  

                                           
  

     
  

  
  

    
      

   

 

continue a pregnancy, a pregnant woman has a legitimate interest 
in knowing the likelihood of the human fetus surviving to full-
term birth based upon the presence of a fetal heartbeat. 

2021 S.C. Acts at 3. 

When this Court evaluated the constitutionality of the 2021 Act, we balanced the 
State's interest in protecting unborn life against the statutory countervailing interest 
of "informed choice" and the privacy interests arising from article I, section 10.  As 
there is no "informed choice" provision in the 2023 Act, the State's interest in 
protecting unborn life is now balanced against only the constitutional privacy 
interests. 

The most impactful change from the 2021 Act to the 2023 Act is actually a category 
of changes that are designed to approach the idea of choice in terms of promoting 
active family planning.  First, the 2023 Act encourages couples to avoid unwanted 
pregnancies by providing insured access to contraceptives. Section 5 of the Act 
requires, "All individual and group health insurance and health maintenance 
organization policies in this State shall include coverage for 
contraceptives." Similarly, section 11 of the Act requires, "The Public Employee 
Benefit Authority and the State Health Plan shall cover prescribed contraceptives for 
dependents" and "shall not apply patient cost sharing provisions to covered 
contraceptives." In other words, the 2023 Act requires insured contraceptives to 
almost all couples in South Carolina.14 

14 Planned Parenthood argues free contraceptives are already required under federal 
law. From my research, it appears Planned Parenthood is partially correct.  Federal 
law requires insured contraceptives for all group medical insurance plans that are 
not "grandfathered," meaning, not in place before March 2010.  This federal 
requirement appears to apply to approximately 85% of working-insured Americans. 
The 2023 Act, therefore, appears to guarantee insured contraceptives to the 
approximately 15% of working South Carolinians who do not already enjoy such a 
guarantee under federal law. 



  
    

   
 

   
   

   
 

 
    

     
   

   
 

   
 

     
 

    

 

                                           
      

  
      

 

  
   

     
    

        
 

     
  

 

 

Second—as the Governor makes clear in his brief to this Court—the 2023 Act 
specifically permits "'emergency contraception,' such as Plan B,"15,16 which is a 
contraceptive that can be administered after sexual intercourse. As with other forms 
of contraceptives, what the Governor is calling "emergency contraceptives" are 
guaranteed to be covered under the terms of the 2023 Act to almost all women in 
South Carolina who are insured under a group or individual plan. 

The Attorney General addresses these two components of "family planning" in his 
brief: 

The timeline for a meaningful opportunity to make a decision begins 
prior to pregnancy. Women and men who engage in sexual intercourse 
are aware that pregnancy can result. It is that awareness that allows a 
woman to engage in family planning. A woman who does not want to 
become pregnant, or a woman who is undecided about pregnancy, has 
ample opportunity to make well-informed decisions concerning her 
reproductive health. Prior to sexual intercourse, a woman has a 
meaningful opportunity to consider contraceptives such as birth control 
pills or intrauterine devices. After sexual intercourse, she has up to five 
days to consider whether she wants to take an over-the-counter 
emergency contraceptive to prevent pregnancy. 

15 The Governor states, "All of this is in addition to the fact that women still have 
the option of 'emergency contraception,' such as Plan B.  Plan B prevents ovulation, 
fertilization and implantation; it does not (like mifepristone) terminate a pregnancy 
if the implantation has occurred."  Governor's Br. 20 n.2 (citations omitted). 
16 The 2023 Act permits this in two ways not present in the 2021 Act: (1) Section 2 
of the Act, specifically amended subsection 44-41-640(E), provides it is not illegal 
to "use, sell, or administer a contraceptive measure."  The term "contraceptive" is 
defined to include "a drug, device, or chemical that prevents ovulation."  (2) The 
term "abortion" is defined as a "clinically diagnosable pregnancy." That term is 
defined as "the point in time when it is possible to determine that a woman is 
pregnant due to the detectable presence of human chorionic gonadotropin (hCG)." 
That point in time occurs after the time when a woman would use emergency 
contraception, such as Plan B. 



  

 
 

  
  

 
         

      
 

   
   

      
      

       
      

  
  

  
   

 

   
  

 
 
  

  

 
    

  
  

   
  

    
  

 
   

Att'y General Br. 12 n.4. 

The Attorney General then addresses a point this Court specifically introduced 
during Planned Parenthood I.  During oral arguments and in my opinion in Planned 
Parenthood I, I questioned whether—as a predicate to understanding the percentage 
of women are denied choice—the more appropriate question should be "how many 
women can know they are pregnant in time to make an informed choice," rather than 
"how many women [do] know . . . ." See Planned Parenthood I, 438 S.C. at 281, 
882 S.E.2d at 820 (Few, J., concurring in result) (describing the questions I put to 
counsel during oral argument as seeking information on "what the General Assembly 
knew when enacting the [2021 Act], what Planned Parenthood knew when it filed 
this lawsuit, and what medical and scientific research shows about the percentage of 
women who cannot know of their pregnancy in time to make an 'informed choice'" 
(emphasis added)); 438 S.C. at 278, 882 S.E.2d at 818 (Few, J., concurring in result) 
("Whether a pregnant woman is given an opportunity to make a meaningful choice 
and whether the invasion of her privacy by restricting her opportunity for an abortion 
is unreasonable each depend on the answer to one particular factual question: Can a 
pregnant woman even know she is pregnant in time to engage in a meaningful 
decision-making process and—if her choice is to not continue the pregnancy—make 
the necessary arrangements to carry out an abortion?" (emphasis added)). The 
Attorney General argues: 

Her awareness of the possibility of pregnancy further affords her the 
opportunity to control her reproductive health after sexual intercourse 
by taking a common, over-the-counter pregnancy test to determine 
whether she is pregnant and make a decision concerning an abortion 
before a fetal heartbeat can be detected. 

Att'y General Br. 12 n.4. 

This third component of family planning was specifically taken up by the Senate 
during its debate of House amendments to the original Senate bill. 

The Senate's debate during consideration of S. 474 very clearly 
established that there is nothing arbitrary about banning abortions after 
a fetal heartbeat is detected with certain limited exceptions. In fact, we 
very clearly articulated the basis for making that determination and 
specifically addressed the fact that a pregnant woman can know within 
10 to 14 days after conception whether she is pregnant. According to 
the Cleveland Clinic, as early as 10 days after conception (but within 
14 days) a home pregnancy test will detect the presence of human 



     
    

    
 

   
       

 
    

 
  

   

  

 
  

        
    

    
 
 

 
     

 
           

   
 

    
  

 
   

     
  

  
                                           

  
           

 

chorionic gonadstropin, a special hormone that developed only upon 
implantation. A blood test can confirm the presence of that hormone 
as early as 7 to 10 days after conception. According to the American 
Pregnancy Association the heartbeat of an unborn child can be detected 
between 6½ to 7 weeks of pregnancy though it is possible, though much 
less likely, that a heartbeat can be detected a week earlier -- about 5½ 
weeks. That means that a woman can find out that she is pregnant two 
weeks after conception and has another 4½ to 5 weeks[17] to make her 
decision and have an abortion. It is our reasoned judgement that a 
month is enough time for a pregnant woman to decide whether to have 
an abortion and undertake the procedure to follow through with her 
decision. 

S. 474, S. Journal, 125th Leg. Sess., at ____ (S.C. Feb. 9, 2023). 

While there are no specific written findings in the 2023 Act on this subject, the 
General Assembly clearly considered the question.  This is, therefore, the type of 
finding we typically will imply to the General Assembly. See Richards v. City of 
Columbia, 227 S.C. 538, 561, 88 S.E.2d 683, 694 (1955) (stating it is "presumed 
from the mere passage of the act that there was a finding of such facts as were 
necessary to authorize the enactment").  This Court must presume, therefore, the 
General Assembly placed emphasis in enacting the 2023 Act on the responsibility 
of sexually-active couples to actively—rather than passively—seek out testing as to 
whether a pregnancy has resulted from their sexual activity. 

This brings me to the balancing of the State's interests against the countervailing 
interest of privacy under article I, section 10. At the outset of this balancing, there 
are a couple of points to make clear.  The first point is that abortion is different from 
any other context in which a person may enjoy privacy rights, because abortion ends 
the life of an unborn child.  No matter how one may view this reality in their own 
political terms, the constitutional reality for evaluating whether a particular 
restriction on abortion is an "unreasonable" invasion of privacy is that our General 
Assembly has clearly and unambiguously set a public policy against abortion in this 
State. In Planned Parenthood I, the Justices disagreed sharply over whether 
abortion implicates privacy at all.  In this case, the Justices in the majority all agree 
on this important point: to the extent restrictions on abortion do implicate privacy 

17 These numbers are incorrect, presumably because the calculations that led to them 
were based on the date of the last menstrual period rather than the date of 
fertilization.  The correct numbers would be "2½ to 3 weeks." 



  
        

   
 

      
       

  
    

 
      

     
    

 
   

  
   

 
  

  
     

     
  

 
 

     
   

 
     

                                           
   

 
     

    
   

      
  

 

interests under article I, section 10, the fact an abortion ends the life of an unborn 
child strongly influences the balancing of those privacy interests against the State's 
interest in regulating abortion. The relationship of privacy and choice to abortion is 
unique among all applications of the right to privacy because—when making the 
decision to have an abortion—the exercise of the right of privacy ends the life of an 
unborn child. In this respect, all the cases in which this Court has balanced privacy 
interests in the past are distinguishable—Singleton v. State, 313 S.C. 75, 437 S.E.2d 
53 (1993), the most prominent example—because abortion is different.18 

The second point is the balancing of the State's interests against privacy interests 
begins in the General Assembly. Gamble, 337 S.C. at 434-35, 523 S.E.2d at 480.  
In the 2023 Act, the General Assembly chose to approach privacy and choice in an 
active sense, not merely as a choice arising upon the passive learning of an unwanted 
pregnancy, but as an active family planning process that begins at the outset of a 
sexually-active relationship and continues all the way to the threshold of "the steady 
and repetitive rhythmic contraction of the fetal heart" beyond which no abortions 
may take place unless an exception applies. 

With these points in mind, I cannot say the abortion restrictions included in the 2023 
Act are an unreasonable invasion of privacy.  First, the State's interest in protecting 
the lives of unborn children is clearly articulated in the 2023 Act.  The elimination 
of the interest of "informed choice" from the 2021 Act leaves this interest in life— 
which includes the life and health of the mother—as the sole purpose of the 2023 
Act.  With this purpose stated more clearly and without the countervailing statutory 
interest of informed choice, the correlation between reaching the threshold of a fetal 
heartbeat and the likelihood of a live, healthy birth stands out more clearly as a 
reasonable standard by which to regulate most abortion.  In addition, I find it quite 
significant the State approached the idea of choice in terms of promoting active 
family planning.  Couples who do not want to bring a pregnancy to term and have a 
baby are enabled by the 2023 Act to make that choice before a pregnancy by the 

18 In Singleton, we held "the South Carolina Constitutional right of privacy would 
be violated if the State were to sanction forced medication solely to facilitate 
execution." 313 S.C. at 89, 437 S.E.2d at 61. I agree with Justice Kittredge when 
he stated, "If nothing else, Singleton and the other cases mentioning article I, section 
10 are distinguishable because they did not involve an interest in protecting the life 
of an unborn child." Planned Parenthood I, 438 S.C. at 316 n.91, 882 S.E.2d at 839 
n.91 (Kittredge, J., dissenting). 



  
      

  

   
  

 
 
 

     

  
  

 
     

  
 

  
   

  

increased availability of contraceptives, and are encouraged through the use of Plan 
B and early pregnancy testing to meet the statutory deadline of "fetal heartbeat" in 
the event contraceptive measures are not effective. 

I am certain many will find my analysis unsatisfying.  Constitutional analysis, 
however, is not a team sport.  I—and the other Justices of this Court—must remain 
mindful that the regulation of abortion is in the first instance a political question.  It 
is a legal question only to the extent that any restriction on abortion may clearly 
violate a specific constitutional provision.  The only constitutional provision at issue 
here is the article I, section 10 right of privacy.  Article I, section 10 does not forbid 
all invasions of privacy, but only "unreasonable" invasions.  My vote in Planned 
Parenthood I was based on the fact the General Assembly did not even consider 
what I then called the "key question."  For that reason, the 2021 Act was arbitrary 
and, thus, unreasonable.  In the 2023 Act, however, the General Assembly not only 
considered the key question, it changed the question—as it is absolutely entitled to 
do—to focus the attention of sexually-active couples in South Carolina on active 
family planning, thereby expanding the notion of choice to the period of time before 
fertilization, certainly before a couple passively learns of a pregnancy.  The abortion 
restrictions in the 2023 Act are reasonable.  I find the 2023 Act constitutional. 



        
 

   
     

  
  

    
 

 

      
   

  
  

  
  

 
   

   

      
     

 
   

 
   

     
    

     
  

  
   

  
                                           

      
   

            
       

   

CHIEF JUSTICE BEATTY: I respectfully dissent. On May 23, 2023, 
the South Carolina General Assembly passed Senate Bill 474, the "Fetal Heartbeat 
and Protection from Abortion Act," which became effective upon the Governor's 
signing on May 25, 2023. See Act No. 70, 2023 S.C. Acts ___ ("the 2023 Act") 
(codified as amended at S.C. Code Ann. §§ 44-41-610 to -690 (West 2023)).  The 
2023 Act replaces prior legislation with the same name, "Fetal Heartbeat and 
Protection from Abortion Act" ("the 2021 Act"), that was deemed unconstitutional 
by this Court on January 5, 2023 in Planned Parenthood South Atlantic v. State, 438 
S.C. 188, 882 S.E.2d 770 (2023) (Planned Parenthood). 

The 2023 Act effectively reinstated the 2021 Act's ban on abortion in South 
Carolina upon the detection of a "fetal heartbeat."  This term was statutorily defined 
then—as it is again now in the 2023 Act—as "cardiac activity, or the steady and 
repetitive rhythmic contraction of the fetal heart, within the gestational sac."19 

Although neither act specifies the number of weeks of gestation that is targeted, each 
has been informally characterized as a "six-week ban" based on similarly worded 
legislation introduced in multiple jurisdictions following the decision of the United 
States Supreme Court in Dobbs,20 which overruled nearly fifty years of federal 
precedent on abortion. 

In Planned Parenthood, several members of the Court noted that medical 
professionals have classified six weeks of gestation as the embryonic stage of 
development, not fetal, and have stated the only "cardiac activity" that could 
potentially exist at this point is the nascent flickering of electrical impulses from a 
group of inchoate cells.  A "fetal heart" that is capable of "contraction," as provided 
in the statutory language, does not exist until later in the pregnancy, when the 
chambers of the heart have fully developed. See Planned Parenthood, 438 S.C. at 
196 n.2, 882 S.E.2d at 774 n.2 (Hearn, J.); id. at 222, 882 S.E.2d at 788 (Beatty, C.J., 
concurring). Thus, the title and content of the legislation are a misnomer if it is 
viewed as a six-week ban because the terminology is medically and scientifically 
inaccurate.  As such, it is the quintessential example of political gaslighting; 
attempting to manipulate public opinion and control the reproductive health 
decisions of women by distorting reality. 

19 Compare S.C. Code Ann. § 44-41-610(6) (West 2023) (2023 version), with S.C. 
Code Ann. Ann. § 44-41-610(3) (Supp. 2022) (2021 version). 
20 Dobbs v. Jackson Women's Health Org., 142 S. Ct. 2228 (2022) (overruling Roe 
v. Wade, 410 U.S. 113 (1973) and Planned Parenthood of Southeastern 
Pennsylvania v. Casey, 505 U.S. 833 (1992)). 



 
       

  
 
  

           
   

    
   

   
     

   
  

   
 
   

     
     

   
 

  
  

      
 

 
  

 

                                           
   

  
    

   
  

 
  

    
   

I say "if" the 2023 Act is viewed as a six-week ban because the majority now 
states there is uncertainty about what the language even means.  The majority 
purports to take this case in the Court's original jurisdiction which, in addition to its 
legal role, also makes this Court the designated fact-finder under Rule 245, SCACR. 
However, the majority undertook no factual review in this case (or in Planned 
Parenthood). Further, it does not resolve the anomaly appearing on the face of the 
legislation regarding the timing of the "fetal heartbeat" ban.  Instead, it 
acknowledges the uncertainty in a footnote and then leaves this question of 
fundamental importance—the meaning of the legislation—"for another day." See 
Majority Op. at n.4 ("We leave for another day (in an as-applied constitutional 
challenge) the meaning of 'fetal heartbeat' and whether the statutory definition— 
'cardiac activity, or the steady and repetitive rhythmic contraction of the fetal heart, 
within the gestational sac'—refers to one period of time during a pregnancy or two 
separate periods of time.  (Emphasis added.)").21 

This omission, however, leaves our state with no guidance as to the 2023 Act's 
reach. How can anyone know how to comply with the law—particularly where it 
carries the threat of criminal penalties—and how can lawyers advise their clients, in 
the absence of a determination of this key point?  In addition to the right to privacy, 
Planned Parenthood has raised issues to this Court regarding, inter alia, the 
legislation's vagueness, as well as due process and equal protection violations. 
However, the majority has summarily disposed of all of these arguments, including 
vagueness, in a single footnote. See Majority Op. at n.8 ("As to Planned 
Parenthood's arguments regarding due process, equal protection, vagueness, and 
collateral estoppel, we summarily reject them pursuant to Rule 220, SCACR, and 
the following authorities," followed by string citations).  This appears to be 

21 I question whether this is because it is also a threshold issue on which the majority 
could not agree, so "in the interest of unity," the majority postponed a decision on 
this problematic issue in order to reach its desired consensus. See Majority Op. at 
n.9 (noting "the four members of this Court comprising the majority here have 
differing views of the threshold issues leading to the ultimate question regarding the 
propriety of the legislature's balancing of the interests of privacy and bodily 
autonomy for the pregnant woman and protecting the life developing in the womb," 
but "[w]e elect not to address those threshold differences" because "the majority 
agree that while a close question is presented, the 2023 Act must be upheld"). 



      
   

  
 

     
      

        
   

 
  

    
  

 

 
  

 
    

   
 

  
   
  

      
    

             
   

   
     

 
  

 

  

  

inconsistent, however, with its earlier footnote stating the meaning of the statute (in 
other words, the statute's vagueness) is an issue "for another day." 

Based on the discussions during oral argument, it appears the majority's 
reference to the possibility of cardiac activity beginning at two different points in a 
pregnancy might stem from the use of a comma after "cardiac activity" in the 
statutory language that defines "fetal heartbeat." See S.C. Code Ann. § 44-41-610(6) 
(West 2023) ("cardiac activity, or the steady and repetitive rhythmic contraction of 
the fetal heart"). I note, however, that the General Assembly has made three findings 
accompanying the 2023 Act, and the second finding provides additional clarification 
on the meaning of "cardiac activity": 

(2) Cardiac activity begins at a biologically identifiable 
moment in time, normally when the fetal heart is formed 
in the gestational sac. 

South Carolina Fetal Heartbeat and Protection from Abortion Act, Act No. 70, 2023 
S.C. Acts ___, ___ § 1(2) (emphasis added).  In my view, this legislative finding 
confirms that "cardiac activity" begins at only one unique "moment in time," so it 
cannot begin at two alternative points in a pregnancy, as postulated by the majority. 

In addition, because the second finding provides "cardiac activity" 
commences "when the fetal heart is formed," it confirms my view that "cardiac 
activity" exists when the four chambers of the heart are fully developed and capable 
of "rhythmic contraction."  This is also consistent with the plain reading of the 
statutory language, which refers to "the steady and repetitive rhythmic contraction 
of the fetal heart." See S.C. Code Ann. § 44-41-610(6) (West 2023) (emphasis 
added). A "fetal heartbeat," therefore, certainly cannot exist at six weeks of 
gestation, as only a nascent cluster of cells that will eventually develop into a heart 
is present at that time. 

With this understanding of the meaning of when "cardiac activity" begins (i.e., 
when a heartbeat is first detected from the formed chambers of the heart), I would 
be inclined to concur in upholding the constitutionality of the 2023 Act.  I would 
agree to do so if a ban at that point would allow women to make an informed choice 
about whether to continue a pregnancy, in accordance with South Carolina's 
constitutional right to privacy and our Court's precedent. 



 
   

    
 

    
   

  
    

 
  

  
    

   

  
  

    
  

  
 

 

 

  
  

 
   

 

  
    

                                           
    

   
   

   
      

    

Whether informed choice can exist, however, depends upon a critical factual 
determination as to when a fetal heart is actually formed.22 However, the majority 
noticeably did not explore this point, despite taking the unusual step of removing 
this topic (the validity of an abortion ban) from the circuit court and hearing it in this 
Court's original jurisdiction twice in one year.  Because the majority has elected to 
leave the determination of what the 2023 Act means "for another day," yet has, 
paradoxically, upheld its constitutionality, I must dissent.  Concluding the 2023 Act 
is valid while remaining silent as to its timing—and without clearly rejecting any 
implication that it is reinstating what is at least perceived to be, effectively, a six-
week ban—is concerning to me, and the fear of political retribution in this matter is 
palpable.  Today's result will surely weigh heavily upon the public and our state's 
medical professionals, in light of the threat of criminal penalties placed upon 
practitioners and the serious harm that could occur to women who could be denied 
reproductive health care during this uncertainty. 

The remainder of my dissent will focus on responding to the decision of the 
majority (including the concurrence) as written, along with my analysis that the 2023 
Act and the 2021 Act must have the same meaning, given that their operative terms 
are basically identical.  Because the 2021 Act was deemed unconstitutional when 
viewed as a six-week ban, I would hold that the 2023 Act, enacted only four months 
after this Court's decision in Planned Parenthood with essentially the same terms, is 
unconstitutional under any reasonable analysis. 

I.  Overview 

Turning to the issues discussed by the majority, I cannot help but observe at 
the start that it has taken the extraordinary step of disregarding this Court's precedent 
as it struggles to justify its legally inconsistent result.  This not only weakens the 
stability and reliance value of the law in this state, but ultimately undermines judicial 
independence and the integrity of the Court as an institution. 

Earlier this year, the Court held the 2021 Act violated the right to privacy 
under article I, section 10 of the South Carolina Constitution.  In doing so, we noted 

22 In Planned Parenthood, I noted that some sources, such as the American College 
of Obstetricians and Gynecologists, have indicated that the chambers of the heart 
and a heartbeat develop when a fetus is at a gestation of seventeen to twenty weeks, 
and that at six weeks, a quarter-inch-long embryo has no detectable "heartbeat," as 
the "sound" heard is actually manufactured by the ultrasound machine itself. See 
Planned Parenthood, 438 S.C. at 222, 882 S.E.2d at 788 (Beatty, C.J., concurring). 



  
  

  
   

    
     

 
         

 
    

  
  

      
       

 
 

    

 
     

   
     

 
   

   
  

   
 

   
   

 
     

         
   

      

    
     

 
    

that many women do not even know they are pregnant at the earliest stage of 
potential "cardiac activity," assuming at that time that it could occur at six weeks of 
gestation, as this arguably appeared to be the State's targeted goal.  The Court held 
this early threshold likely precludes many women from making an informed choice 
about their reproductive health and obtaining care within the statutory timeframe. 
See, e.g., Planned Parenthood, 438 S.C. at 195, 882 S.E.2d at 774 (Hearn, J.) ("In 
2021, the General Assembly passed the Act, which prohibits an abortion after around 
six weeks gestation. See S.C. Code Ann. § 44-41-680 (Supp. 2022). This is before 
many women—excluding those who are trying to become pregnant and are therefore 
closely monitoring their menstrual cycles—even know they are pregnant."); id. at 
221–23, 882 S.E.2d at 788–89 (Beatty, C.J., concurring) ("The number of weeks of 
gestation is not specified in the law, but the parties indicate it is their understanding 
that the law was intended to target gestation of six weeks or more, based on the idea 
that nascent 'cardiac activity' emerges from a small cluster of cells at that time. . . . 
As medical experts have explained, at this early stage, a substantial number of 
women do not even know that they are pregnant, so there is no realistic opportunity 
to make a medical decision as to the (unknown) pregnancy at this point."). 

Justice Few, the third member of the Court's majority in Planned Parenthood, 
found the 2021 Act was unconstitutional because the General Assembly did not even 
consider if women could make an informed choice about whether to continue a 
pregnancy. See id. at 278, 882 S.E.2d at 819 (Few, J., concurring in result) 
("[K]nowledge of a pregnancy is a predicate for informed choice. . . .  Thus, if a 
substantial percentage of pregnant women cannot know of their pregnancy in time 
to have meaningful discussions, engage in sufficient deliberation and prayer, and 
then make timely arrangements to carry out an abortion, then I cannot envision a 
winning argument that meaningful choice exists or that the denial of that choice is 
not an unreasonable invasion of privacy." (emphasis added)).  He found this 
rendered the law arbitrary because, while informed choice was included in the 
General Assembly's findings accompanying the 2021 Act, more importantly, 
informed choice exists as an inherent component of the constitutional right to 
privacy. See id. at 276, 882 S.E.2d at 818 ("Although the Fetal Heartbeat Act 
recognizes the interest of 'informed choice,' a woman's interest in choice is not 
dependent on this portion of the Act. . . . The article I, section 10 right of privacy 
. . . includes choice." (emphasis added)). 

While Justice Few stated he would refrain from formally reaching this point, 
he nevertheless conceded that it was "plainly obvious" that the timeframe allotted 
was inadequate, and he emphasized that six weeks of gestation as calculated under 
the 2021 Act was actually only four weeks post-conception.  See id. (stating "it is 



  
   

    
   

  
      

 
   

   
  

       
  

   
  

   
 

        
 
 

  
 

     
   
    

  
  

   
  

 
 

   

  
 

  
      

  
  

important to understand that under the six-week bill, a pregnant woman's choice 
must be made—and carried out—within four weeks of the time she becomes 
pregnant"); see also id. at 285–86, 882 S.E.2d at 823 ("[B]ecause the General 
Assembly did not consider the question, there is nothing for the Court to consider. I 
am nevertheless tempted to address whether there could be any evidence to support 
such a 'presumed finding' and find the Fetal Heartbeat Act in violation of article I, 
section 10 for the additional reason it is impossible for the General Assembly to 
reach any conclusion other than a substantial percentage of pregnant women cannot 
learn of their pregnancy, have time for sufficient deliberation and prayer, and if the 
choice is made to not continue the pregnancy, then carry out an abortion before the 
legality of doing so expires under the Act. I am tempted for the obvious reason that 
it is plainly obvious a substantial percentage of women cannot learn of their 
pregnancy in time to make and carry out a meaningful choice under the Fetal 
Heartbeat Act." (emphasis added)). 

In my view, because the material terms of the 2023 Act have not changed 
from the 2021 Act, logic and respect for the doctrine of stare decisis dictate that the 
2023 Act should likewise be declared unconstitutional. To paraphrase legal 
scholars, the decisions of this Court represent the solemn determination of the Court 
as an entity, not its members, and this Court remains the same Court, even as its 
composition changes.  As a result, the Court's decision rendered in January was not 
just a decision "for the time being."  Rather, it was the considered determination of 
this Court after a lengthy deliberative process.  This case presents the quintessential 
example of why stare decisis must be applied to uphold the integrity of the Judicial 
Branch's position as a separate, but co-equal branch of government. 

After this Court's pronouncement, the invalidity of a six-week abortion ban 
was no longer an uncertainty in light of the state constitutional right to privacy, and 
the Court's decision became precedent in South Carolina.  If the Court's decisions 
were subject to the vagaries of unending individual opinion, numerous points of 
"settled law" could be placed in turmoil from constant reexamination.  For these 
reasons, stare decisis is a guiding principle that courts have used for centuries to 
bring stability to the law. 

The majority and I agree about the separate functions of the three co-equal 
branches of government and this Court's role in reviewing the matter.  Today, 
however, the majority has allowed the legislature to infringe upon this separation of 
powers by upholding the resurrection of a ban that this Court has already determined 
violates our state constitution.  It does so by going to great lengths to reason "[t]he 
2023 Act is new legislation" after "the General Assembly went back to the drawing 



   
      

   
   

 
   

 
  

   
   

 
        

     
     

   
   

  
  

  
 

 
  

 
      

 
 
 

 
 

 
 
  

      
   

  
 

  

board."  It does so because it must.  Otherwise, its rejection of stare decisis falters. 
If the acts are the same, our decision in Planned Parenthood must control. 

Our analyses diverge at the outset because we disagree on whether the 2023 
Act differs from the 2021 Act.  The majority points to changes the General Assembly 
made in its supporting findings and purposes, and to the availability of contraception 
as a tool for "family planning."  As will be explained, in my view, these points do 
not alter the material terms of the 2023 Act and their effect.  Both the 2021 Act and 
the 2023 Act—which bear the same name and ban abortion at exactly the same point 
in time—preclude many woman from being able to exercise informed choice over 
their reproductive health decisions because the prohibition takes effect before many 
women can realistically know that they are pregnant and obtain an abortion.  Further, 
I strongly disagree with the suggestion by the majority that the availability of 
contraception to prevent a pregnancy has any bearing on the amount of time a 
pregnant woman has to discover and decide whether to continue a pregnancy, and to 
obtain medical care based on that decision.  In my view, the notion that the existence 
of contraceptives expands the time for a woman to discover that she is pregnant is 
absurd.  I seriously doubt that the legislature intended contraceptives to be viewed 
in that context. 

The ban that was declared unconstitutional by this Court just months before 
has not changed in its core elements or intended effect.  What has changed, however, 
is this Court's response.  What was once acknowledged in Planned Parenthood to 
be "plainly obvious"—that a ban at such an early stage of pregnancy can often leave 
women with no choice at all—is now suddenly constitutional.  The disregard of 
precedent and the reluctance to acknowledge what is still "plainly obvious" is 
unfortunate for the rule of law and, ultimately, the citizens of South Carolina, who 
must navigate the changing legal landscape that is controlling access to reproductive 
health care in this state.  It also undermines the separation of powers by failing to 
undertake this Court's obligation to evaluate whether the determinations of the 
General Assembly, once made, are reasonable.  I conclude, consistent with Planned 
Parenthood, that they are not, and the 2023 Act violates the constitutional right to 
privacy. 

I am convinced of the appropriateness of my conclusion after considering 
(1) the doctrine of stare decisis, and (2) the inconsistency of today's result in view of 
the lack of change in the material terms of the 2023 Act and state precedent 
recognizing the right to privacy and bodily autonomy.  I will examine each of these 
points in turn. 



 

   

     
 

   
  

   
  

  
           

 

 
 

  
 

 
     

 
 

 
   

   
 

     
 
  

  
   

   
 

   
  

 
      

  

II. Stare Decisis 

"Stare decisis"—translated from Latin in the 18th Century as "to stand by 
things decided"—refers to "[t]he doctrine of precedent, under which a court must 
follow earlier judicial decisions when the same points arise again in litigation." Stare 
Decisis, Black's Law Dictionary (11th ed. 2019).  Thus, when a competent court 
decides a point, "it will no longer be considered as open to examination or to a new 
ruling by the same tribunal, or by those which are bound to follow its adjudications, 
unless it be for urgent reasons and in exceptional cases."  Id. (quoting William M. 
Lile et al., Brief Making and the Use of Law Books 321 (Roger W. Cooley & Charles 
Lesley Ames eds., 3d ed. 1914)). 

This judicial principle predates the formation of the United States.  "The 
doctrine of stare decisis in American jurisprudence has its roots in eighteenth-
century English common law."  Cong. Rsch. Serv., ArtIII.S1.7.2.1 Historical 
Background on Stare Decisis Doctrine, Constitution Annotated [hereinafter, 
Constitution Annotated], https://constitution.congress.gov/browse/essay/artIII-S1-
5-1/ALDE_00001187/#ALDF_00021141 (last visited Aug. 14, 2023). More than a 
century ago, this Court cited an example from English law that recognized the need 
for judicial consistency:  

Lord Kenyon, in Schumann [v. Weatherhead (1801), 1 
East 537, 541 (U.K.)], said, "I should be sorry to see one 
decision in 1798, and a different decision on the same facts 
in 1801." 

Gage v. City of Charleston, 3 S.C. 491, 497 (1872). 

A fundamental aspect of stare decisis is that, not only should a court apply the 
law consistently in subsequent cases before the same members, but it should also 
apply the law consistently even as its own composition changes. In 1912, Henry 
Campbell Black, the author of Black's Law Dictionary and other notable works, 
explained that a court's decision is not the view "for the time being," as the authority 
of a decision stems from the fact that it is the judgment of the court as an entity, and 
this fact does not change, even when its members do: 

For, when considered as a precedent, it is not an 
expression of the individual views of the judges for the 
time being, which their successors may or may not share, 

https://constitution.congress.gov/browse/essay/artIII-S1


  
 

 

      
   

   
     

  
     
  

  

  
   

  
       

    
  

 
   

 
    

   
   

   
     

 
   

 
  

   
       

       
         

  
    

 
 

but its authority is derived from the fact that it is the 
judgment of the court, which has not changed, though its 
members have. 

Henry Campbell Black, Handbook on the Law of Judicial Precedents 190 (1912) 
(emphasis added); see also id. at 189 ("Although the membership of a court may 
change from time to time, by the appointment or election of new judges in place of 
those who leave the bench, yet it remains the same court." (emphasis added)). 

Once a court has announced its decision, the law on that point is no longer 
uncertain.  1 William Blackstone, Commentaries on the Laws of England 69 (1765). 
Accordingly, the determination—even a close one—should not thereafter "waver 
with every new judge's opinion" because a new judge is "sworn to determine, not 
according to his own private judgment, but according to the known laws and customs 
of the land; not delegated to pronounce a new law, but to maintain and expound the 
old one." Id. 

A century ago, Judge (later Supreme Court Justice) Cardozo stated "adherence 
to precedent should be the rule and not the exception." Benjamin N. Cardozo, The 
Nature of the Judicial Process 148 (1921).  He observed that "the labor of judges 
would be increased almost to the breaking point if every past decision could be 
reopened in every case, and one could not lay one's own course of bricks on the 
secure foundation of the courses laid by others who had gone before him."  Id. 

Despite the historical significance of this doctrine, today's majority resists the 
application of stare decisis based on its contentions the 2023 Act is completely new 
because the General Assembly has made statutory changes to remedy the 
constitutional defects present in the 2021 Act, the doctrine of stare decisis has less 
force in cases involving constitutional questions than in those involving statutory 
interpretation, and stare decisis cannot be applied based on only one case (i.e., 
Planned Parenthood). 

As will be explored more fully in the next section examining the specific terms 
of the 2023 Act, I have no doubt that the 2023 Act is virtually identical in all material 
respects to the 2021 Act. This Court has previously held that it will not reconsider 
its precedent when there has been a later statutory change, but the substance of the 
statute is essentially the same, as the law should not be a "moving target." See Wehle 
v. S.C. Ret. Sys., 363 S.C. 394, 402, 611 S.E.2d 240, 244 (2005).  This reasoning 
should apply in the current matter because the 2023 Act has not fundamentally 
changed in its essential element—the imposition of a ban on abortion upon the 
detection of a "fetal heartbeat," as that term is statutorily defined. 



 
    

 
    

  
       

   
  

 
 

  
  

 
  

 
 

  
 
     

  
       

 
   

   
 

 
   

  
 

   
  

   
 
 

   
    

     
 

      

To the extent the majority contends stare decisis has less force in 
constitutional cases, I note this position is, relatively speaking, a more recent 
expression of stare decisis that was created by the Supreme Court for the federal 
courts.  It does not support a conclusion that stare decisis has no force in 
constitutional matters. It should also be of interest to advocates of originalism that 
this apparently was not the view of our nation's founders. The Congressional 
Research Service, which for over a hundred years has published a comprehensive, 
government-sanctioned record of the interpretations of the United States 
Constitution and provided research for Congress and the public, has indicated "the 
'notion that the constitutional or statutory nature of a precedent affects its 
susceptibility to reversal was largely rejected in the founding era and did not gain 
majority support until well into the twentieth century.'" See Constitution Annotated, 
supra, ArtIII.S1.7.2.2 Stare Decisis Generally n.8 (emphasis added) (quoting 
Thomas R. Lee, Stare Decisis in Historical Perspective: From the Founding Era to 
the Rehnquist Court, 52 Vand. L. Rev. 647, 735 (1999)), 
https://constitution.congress.gov/browse/essay/artIII-S1-7-2-
2/ALDE_00013237/#essay-8 (last visited Aug. 14, 2023). 

In addition, it is notable that one of the earliest invocations of the sentiment 
by this Court (regarding the weaker force of stare decisis in constitutional cases) 
involved a departure from constitutional precedent in order to expand upon—not 
restrict—a personal liberty interest.  For example, in a 1908 case this Court 
concluded stare decisis had less force because the challenged law "attempts to 
deprive the citizen of one of the personal rights guaranteed by the Constitution of 
the state": 

We shall not discuss at length the doctrine of stare decisis. 
It seems obvious it has less force when the constitutional 
rights of the citizen to his personal liberty are involved 
than in those cases involving the fixedness of property 
rights and the regularity of procedure. With the 
profoundest respect for the judges who delivered and 
concurred in these opinions, we cannot avoid the 
conclusion that the statute in question provides for 
imprisonment for debt without proof of fraud, and 
therefore, attempts to deprive the citizen of one of the 
personal rights guaranteed by the Constitution of the state. 

Ex parte Hollman, 79 S.C. 9, 13–14, 60 S.E. 19, 21 (1908) (emphasis added). 

https://constitution.congress.gov/browse/essay/artIII-S1-7-2


 
   

    
  

      
  

   
 

  
   

  
    

     
  

    
 
 
 

   
     

    
  

   
 
     

 
      

  
       

  
 

  
 

 
   

  
      

   
 

The 2023 Act that is now before the Court involves the statutory restriction 
of a pregnant woman's right to make her own reproductive health decisions and have 
control over her own bodily integrity at an early stage of pregnancy.  Accordingly, I 
believe stare decisis should carry great weight because its application would prevent 
the deprivation of a personal right guaranteed by the South Carolina Constitution— 
the right to privacy. 

Stare decisis undoubtedly remains a foundational component of American 
jurisprudence to prevent arbitrariness and to ensure the steady and evenhanded 
application of the law.  Despite the Supreme Court's overruling of federal abortion 
precedent in Dobbs, a researcher using data compiled by the Congressional Research 
Service has concluded "that the Supreme Court has overturned constitutional 
precedent in 0.005% of its decisions—an infinitely small or infrequent amount of 
the time." David Schultz, Constitutional Precedent in US Supreme Court Reasoning 
22 (Edward Elgar Publishing 2022).  This conclusion was based on comparing the 
over 26,000 judgments and opinions issued by the Supreme Court during its 
existence to the slightly over 140 Supreme Court decisions overruling its own 
constitutional precedent, as identified by the Congressional Research Service 
through 2018, which was then updated by the author (Schultz) through 2020. Id. at 
21–22.  Accordingly, it is clear that, for most of the Supreme Court's existence, it 
rarely rejected stare decisis in constitutional cases, having done so in less than one-
half of one percent of its cases over more than two centuries. 

The strength and value of stare decisis, even in constitutional cases involving 
abortion, was expressly reaffirmed by the Supreme Court's Chief Justice as recently 
as 2020 in a concurring opinion for June Medical Services, L.L.C. v. Russo, 140 S. 
Ct. 2103 (2020).  Chief Justice Roberts noted that four years prior, he had dissented 
from an opinion, Whole Woman's Health v. Hellerstedt, 579 U.S. 582 (2016), in 
which the majority concluded that a Texas law governing a physician's admitting 
privileges resulted in a substantial obstacle to women seeking an abortion and 
violated the Due Process Clause of the Fourteenth Amendment.  The Chief Justice 
stated the Court was now faced with the same statute in Louisiana and was, 
consistent with precedent, likewise concluding the Louisiana statute was 
unconstitutional.  The Chief Justice stated that, while he still stood by the views in 
his prior dissent, he was, nevertheless, voting to concur with the majority's 
determination in Russo to strike down the Louisiana statute based on the doctrine of 
stare decisis.  In explaining his duty to uphold existing precedent, Justice Roberts 
stated: 



 
 

  
  

  
 

 
           

    
 

    
 

   
 

 
 

   
     

     
 

    
 
 

    
     

  
     

                                           
     

   
    

   
    

    
 

   
     

  
  

   

The legal doctrine of stare decisis requires us, absent 
special circumstances, to treat like cases alike.  The 
Louisiana law imposes a burden on access to abortion just 
as severe as that imposed by the Texas law, for the same 
reasons.  Therefore Louisiana's law cannot stand under our 
precedents. 

Russo, 140 S. Ct. at 2134 (Roberts, C.J., concurring). Russo was ultimately one of 
the decisions abrogated by Dobbs. The abandonment of federal precedent by the 
Supreme Court in Dobbs, and the responses of some state legislatures and state 
courts, have had an enormous adverse impact on the reliance interests people have 
placed upon that precedent for nearly half a century.  This includes not only pregnant 
women, but also their families and their doctors, as well as lawyers and state 
institutions. 

In addition, federal courts rely upon a state court's determination of the 
constitutionality of a state statute, even if they have reached a different conclusion 
under federal law regarding similar provisions. See Black's Handbook, supra, at 552 
("The construction placed upon any clause or provision of the constitution of a state, 
by the highest court of that state, will be accepted as binding and conclusive by the 
federal courts, save only in so far as questions of federal law may be involved.").  "It 
matters not that the federal courts have already reached entirely different conclusions 
in construing language of a similar or identical import in the federal constitution or 
laws." Id. at 553.  "The final decision as to the meaning of the state constitution rests 
with the state courts." Id. Accordingly, the meaning of South Carolina's 
constitutional privacy clause rests solely with this Court.  It is not controlled by the 
Supreme Court's decision in Dobbs or by any federal court.23 

23 In overruling Roe, the Supreme Court concluded the authority to regulate or 
prohibit abortion was being returned "to the people and their elected 
representatives." Dobbs, 142 U.S. at 2284 (emphasis added).  In 2022, six states 
added ballot initiatives where "the people" could vote to either uphold or restrict 
access to reproductive care, including abortion. In all six states—California, Kansas, 
Kentucky, Michigan, Montana, and Vermont—the voters supported abortion access, 
either by approving measures that expressly recognized a constitutional right to 
abortion, or by rejecting proposals to constitutionally restrict the right to abortion. 
Additional states are planning similar ballot measures in 2023 and 2024. See 
Ballotpedia, 2023 and 2024 Abortion-Related Ballot Measures, 
https://ballotpedia.org/2023_and_2024_abortion-related_ballot_measures (last 
visited Aug. 14, 2023).  As of the date of this opinion in 2023, however, there are no 

https://ballotpedia.org/2023_and_2024_abortion-related_ballot_measures


 
 

    
     

  
  

  
       

     
   

   
  

   
   

   
  

   
   

    
 
 
 

 
     

    

                                           
    
   

   
  

         
 

    
      

     
  

Lastly, I am not persuaded by the majority's contention that Planned 
Parenthood is a singular decision and this justifies the rejection of stare decisis, 
based on the Court's comments in the unrelated case of McLeod. See McLeod v. 
Starnes, 396 S.C. 647, 654, 723 S.E.2d 198, 203 (2012) (stating "stare decisis is far 
more a respect for a body of decisions as opposed to a single case standing alone").  
While the majority focuses on the sentence quoted above, it is instructive that the 
McLeod Court further explained:  "That is not to say that a single case garners no 
protection from stare decisis, for even in those circumstances we should hesitate to 
revisit and reverse our decisions without good cause to do so." Id. (emphasis added). 
Thus, a single decision is certainly precedential, and even one decision can be 
afforded respect under the doctrine of stare decisis.  In fact, one of the cornerstone 
decisions of United States law, Marbury v. Madison, maintained its continuing 
influence under stare decisis despite the fact that it was, for many years, a single 
decision.24 

In any event, the Court's determination that the state constitutional right to 
privacy extends beyond the search and seizure context and includes a person's right 
to bodily integrity and control over medical decisions is not a new concept limited 
to one decision, i.e., Planned Parenthood.  It has been the law in this state for 
decades.  For example, thirty years ago, in Singleton v. State, 313 S.C. 75, 89–90, 
437 S.E.2d 53, 61–62 (1993), this Court recognized that an inmate has a 
constitutional right to privacy to be free from unwarranted medical intrusions, and 
we held the forced medication of an inmate to facilitate an execution would violate 
an inmate's right to privacy.  In doing so, we agreed with the sentiment expressed by 
a Louisiana court that interpreted a similarly worded provision and concluded "the 
right to decide what is to be done medically with one's brain and body" was 

plans for South Carolina voters to be given an opportunity to vote directly on the 
subject of abortion access, as envisioned in Dobbs. 
24 See Marbury v. Madison, 5 U.S. 137 (1803) (holding federal laws that conflict 
with the United States Constitution are invalid and establishing the principle of 
judicial review); see also Joseph Fawbush, Marbury v. Madison Case Summary: 
What You Need to Know, FindLaw, https://supreme.findlaw.com/supreme-court-
insights/marbury-v--madison-case-summary--what-you-need-to-
know.html#Impact (last visited Aug. 14, 2023) (noting Marbury became a 
cornerstone of United States law even though it was not actually cited by the 
Supreme Court for the principle of judicial review and used to strike down an 
unconstitutional law until many years later, in 1895). 

https://supreme.findlaw.com/supreme-court


   
   

    
    

  
       

   
  

  
     

     
    

     
 

    
    

 
 

  
       

  

 
  

    
 

    

   
 
 

   
  

    
 

      
  

 
 

encompassed in that state's constitutional right to privacy. See id. at 88, 437 S.E.2d 
at 60 (quoting State v. Perry, 610 So. 2d 746, 755 (La. 1992)). 

In Planned Parenthood, this Court reiterated the holding in Singleton 
regarding the meaning of the right to privacy. See, e.g., Planned Parenthood, 438 
S.C. at 205, 882 S.E.2d at 779 (Hearn, J.) ("Respondents' position to limit the reach 
of the constitutional right to privacy to the criminal arena of search and seizure is 
also contrary to the jurisprudence of this Court. We have found that the right to 
privacy may be implicated in many ways, from requiring a witness to divulge 
medical information during a criminal trial to forcing a convicted felon to take 
medication so that he may be competent enough to be executed."); id. at 259, 882 
S.E.2d at 808 (Few, J., concurring in result) ("The State argues our 'unreasonable 
invasions of privacy' provision should be limited to search and seizure cases and to 
electronic surveillance, and thus is inapplicable in this case. I disagree. . . .  [T]he 
word 'privacy'—though broad—is clear as to its scope: it includes all forms of 
privacy. When a constitutional provision is clear, we must discern the intent behind 
the provision only from its text, and should not resort to other evidence of intent."). 

Notably, today's majority also concludes the state constitutional right to 
privacy is not restricted to only a narrow class of search and seizure issues, so stare 
decisis is respected as to that particular point. However, the majority goes to great 
pains to search for explicit references to "abortion" in the state constitution and, 
finding none, declares the right to privacy cannot exist for a medical decision if it 
involves abortion.  As this Court recognized decades ago, however, it is the general 
concept of "privacy" that is expressly guaranteed.  The constitution does not list all 
subjects for which privacy is afforded, but how would this ever be possible?  The 
constitution is a short document outlining broad concepts concerning the structure 
of state government. It serves as a general roadmap for future guidance and must be 
supplemented with other provisions, such as statutory laws and local ordinances.  It 
does not provide the exhaustive detail of a tax code. 

As the Court explained in Planned Parenthood, in reaching the decision in 
Singleton, the Court "did not ask whether our constitution specifically prohibited 
forced medication of an inmate in order to carry out an execution." Planned 
Parenthood, 438 S.C. at 206, 882 S.E.2d at 780 (Hearn, J.). We observed:  "Just as 
the [privacy] provision does not specifically refer to abortion, neither does it mention 
forcing medication on an inmate." Id. In my view, the majority's discussion 
regarding its failure to "find" abortion in the constitution is specious.  It is more a 



 
    

 
   

         
       

   
    

    
     

    
          

 
  

 
 

   

   
    

      
 

  
 

   

 
  

  
 

     
     

 

  
    

 
  

  
   

 
  

 
 

       
 

 
  

   
 
 

       
 

function of the majority's desire to avoid the result in Planned Parenthood than a 
true analysis of the extent of privacy afforded by our state constitution. 

Furthermore, for nearly fifty years, there has actually been two bodies of 
precedent that intersected on the issue of abortion, the law of this state and the law 
of the United States, both of which protected a woman's right to make an informed 
choice as to pregnancy.  Significant reliance interests were placed on those bodies 
of precedent.  Those interests have continued with this Court's decision in Planned 
Parenthood upholding, under state law, a woman's right to privacy and to control 
her own reproductive health decisions at the early stages of her pregnancy. 
Consequently, there is more than just a single decision on this topic, even if there is 
only one decision from this Court regarding the interplay of the state constitutional 
right to privacy and the 2021 Act.  As previously noted, South Carolina's right to 
privacy is not affected by the outcome in Dobbs, as federal law is not controlling of 
our Court's determinations regarding a state constitutional right. 

III. The 2023 Act 

I turn now to my last point of divergence from the majority—it is also the 
most crucial to my conclusion the 2023 Act is unconstitutional—my determination 
that the material terms of the 2023 Act are virtually identical to the those in the 
unconstitutional 2021 Act.  For convenience, the material terms of the 2023 Act and 
the 2021 Act are outlined below: 

2023 ACT 2021 ACT 

The 2023 Act prohibits an abortion 
upon a pregnant woman "if the unborn 
child's fetal heartbeat has been 
detected," with limited exceptions. 
S.C. Code Ann. § 44-41-630(B) (West 
2023). 

The 2021 Act prohibited an abortion 
upon a pregnant woman if a "fetal 
heartbeat has been detected" in a 
"human fetus," with limited exceptions. 
S.C. Code Ann. § 44-41-680(A) (Supp. 
2022). 

"Unborn child" is defined as "an 
individual organism of the species 
homo sapiens from conception until live 
birth." Id. § 44-41-610(14). 

"Human fetus" or "unborn child" 
was defined as "each mean[ing] an 
individual organism of the species 
homo sapiens from fertilization until 
live birth." Id. § 44-41-610(6). 



 
  
     

    
 

 
  

      

 
  

 
   

   
     

 

 
 

 
 

   
     

 
 

  
 
 

 
 

    
 

 

 
 

 
 

  
 

    
 

 
  

  
  

   
    

 

 
  

  
   

 
    

 
     

 
    

   
  

 
    

  
     
     

   

"Conception" is defined as the 
"fertilization of an ovum by sperm." 
Id. § 44-41-610(3). 

"Conception" was defined as 
"fertilization." Id. § 44-41-610(1). 

"Fetal heartbeat" is defined as "Fetal heartbeat" was defined as 
"cardiac activity, or the steady and "cardiac activity, or the steady and 
repetitive rhythmic contraction of the repetitive rhythmic contraction of the 
fetal heart, within the gestational sac." fetal heart, within the gestational sac." 
Id. § 44-41-610(6). Id. § 44-41-610(3). 

"Gestational sac" is defined as "the "Gestational sac" was defined as "the 
structure that comprises the structure that comprises the 
extraembryonic membranes that extraembryonic membranes that 
envelop the unborn child and that is envelop the human fetus and that is 
typically visible by ultrasound after the typically visible by ultrasound after the 
fourth week of pregnancy. Id. § 44-41- fourth week of pregnancy. Id. § 44-41-
610(8). 610(5). 

"Gestational age" is defined as "the 
age of an unborn child as calculated 
from the first day of the last menstrual 
period [LMP] of a pregnant woman." 
Id. § 44-41-610(7). 

"Gestational age" was defined as "the 
age of an unborn human individual as 
calculated from the first day of the last 
menstrual period [LMP] of a pregnant 
woman." Id. § 44-41-610(4). 

As can be seen from the foregoing comparison, the material terms of the 2023 
Act and the 2021 Act are virtually identical.  They both impose an abortion ban upon 
the detection of "cardiac activity, or the steady and repetitive rhythmic contraction 
of the fetal heart, within the gestational sac."  As discussed in this Court's decision 
finding the 2021 Act unconstitutional, although the number of weeks gestation is not 
specified, this operative provision has been variously described as a "fetal heartbeat" 
law (as appears in the title of the legislation) or, more informally, a six-week abortion 
ban (which has been the perceived effect).  The premise of the legislation, however, 
is factually and medically inaccurate. A fetal heart has not yet developed at six 
weeks LMP and the organism is not yet a fetus; rather, it is classified as an embryo. 
When pregnancy is measured using the LMP date (as provided in the statutory 



    
   

  

  
 
        

   
   

 
     

    
      

     
    

 
   

       
   

    
    

  
     

   
    

       
  

                                           
    

 
    

    
  

 
    

 
          

        
    

    

definition of "gestational age"), it is important to understand that this date is 
calculated from a point that is usually approximately two weeks before a woman is 
actually pregnant.  As a result, six weeks LMP is only about four weeks of actual 
embryonic development, as the Court previously recognized in Planned 
Parenthood.25 

Changes in the wording of other key terms of the 2021 Act are 
inconsequential.  For example, although the majority emphasizes that the State now 
has an interest in an unborn child from conception because the 2023 Act defines an 
unborn child "from conception until live birth," whereas the 2021 Act referred to an 
unborn child "from fertilization until live birth," this is a distinction without a 
difference.  Both the 2023 Act and the 2021 Act expressly define "conception" to 
mean the same as "fertilization." Compare S.C. Code Ann. § 44-41-610(3) (West 
2023) (2023 version) with S.C. Code Ann. § 44-41-610(1) (Supp. 2022) (2021 
version).  As a result, any change in this regard is one of phrasing only, not meaning. 

Essentially, the majority characterizes the 2023 Act as "new" legislation and 
maintains it is cured of any constitutional defect present in the 2021 Act because it 
contains different findings and purposes.  For example, the 2023 Act does not 
include finding eight that accompanied the 2021 Act regarding "informed choice."26 

In Planned Parenthood, the Court observed that a six-week ban can deprive pregnant 
women of an opportunity to exercise "informed choice" because there is insufficient 
time to discover a pregnancy, assess and weigh the options, consult with a partner 
and family, decide whether to continue a pregnancy, schedule an appointment, 
comply with the statutory waiting period, and obtain an abortion.  As several 
members of the Court specifically noted, this window is substantially shortened by 
the fact that all of these actions must actually occur within four weeks of conception, 

25 Planned Parenthood correctly points out that it is standard medical practice to date 
pregnancy using "gestational age," which is the number of weeks and days since the 
patient's LMP.  Both the 2023 Act and the 2021 Act use LMP and "gestational age" 
in calculating the date of a pregnancy. Dating a pregnancy from LMP is 
distinguishable, however, from using the date of fertilization or conception.  The 
LMP date is also distinguishable from the date of implantation, which is when a 
pregnancy actually begins from a medical point of view. 

26 See 2021 S.C. Acts 2, 3 § 2(8) (finding that, "in order to make an informed choice 
about whether to continue a pregnancy, a pregnant woman has a legitimate interest 
in knowing the likelihood of the human fetus surviving to full-term birth based upon 
the presence of a fetal heartbeat" (emphasis added)).  



       
 

       
    

 
     

  
 

   
   

 
   

  
   

 
     

        
      

 
 
  

  
     

    
   

 
 
 

        
       

     
  

  
  

      
   

 

 
 

not six. See, e.g., Planned Parenthood, 438 S.C. at 222, 882 S.E.2d at 788 (Beatty, 
C.J., concurring) ("A pregnancy that is at six weeks gestational age (counted from 
the first date of the LMP) is actually at an embryonic age of only four weeks of 
development (counted from the date of conception)."). 

These circumstances have not changed since the opinion was published in 
January 2023.  Although the General Assembly has removed finding eight 
accompanying the 2021 Act—that women are entitled to make an "informed choice" 
about pregnancy—the removal of this collateral finding should not alter this Court's 
analysis or its ultimate conclusion. 

As an initial matter, I note the majority's reasoning about "informed choice" 
is primarily directed at the first step in this judgment process, i.e., when a woman 
can discover she is pregnant.  As I will explain in the context of another point to 
follow, I disagree with its premise in this regard.  However, even if I agreed, this 
point would not cure the lack of informed choice that makes the timing of the ban 
unreasonable and, therefore, unconstitutional because the discovery of a pregnancy 
is just one of the many steps that necessarily must occur before six weeks LMP (or 
four weeks post-conception) elapses. 

In addition, the legislative finding regarding "informed choice" was not 
actually codified as part of the 2021 Act, and the majority's result in Planned 
Parenthood was not based on this finding. See Planned Parenthood, 438 S.C. at 
274 n.56, 882 S.E.2d at 817 n.56 (Few, J., concurring in result) ("The legislative 
findings section of the 2021 six-week bill was not codified . . . .").  As Justice 
Few and the rest of the majority recognized, informed choice is not dependent on 
the legislative finding because it exists as an inherent factor in the constitutional 
right to privacy.  Consequently, the removal of the uncodified finding in the 2021 
Act is not determinative. See id. at 276, 882 S.E.2d at 818 ("Although the Fetal 
Heartbeat Act recognizes the interest of 'informed choice,' a woman's interest in 
choice is not dependent on this portion of the Act. The choice of whether to continue 
a pregnancy or to have an abortion is an inherently private matter that implicates 
article I, section 10. The General Assembly's codification [i.e., inclusion] of 
'informed choice' as an interest to be valued here simply recognizes this obvious fact 
that abortion is a private choice. The article I, section 10 right of privacy, therefore, 
in this context, includes choice." (emphasis added)). I agree with Justice Few's 
original reasoning in this respect.  Bodily autonomy does not depend on the General 
Assembly's findings.  That protection is enshrined in the South Carolina 
Constitution. 



    
       

  
        

           
  

   
   

    
  

   
  

 
   

       
  

 
   

  
   

 
  

  
   

 
     

 
  

          
 

  
  

   
   

 
        

 
 
   

 

Moreover, legislative findings are not law, and this Court may review them to 
determine if they are erroneous. See generally Anderson v. Baehr, 265 S.C. 153, 
161, 217 S.E.2d 43, 46 (1975) (stating that, while legislative findings on an issue are 
entitled to weight, they are not conclusive); Richards v. City of Columbia, 227 S.C. 
538, 560–61, 88 S.E.2d 683, 694 (1955) (stating legislative findings of fact are not 
binding on a court and are subject to judicial review, and a court may consider 
extrinsic evidence for this purpose, but a statute will not be held unconstitutional 
unless such legislative findings are clearly erroneous). Cf. Redevelopment Comm'n 
of Greensboro v. Sec. Nat'l Bank of Greensboro, 114 S.E.2d 688, 700 (N.C. 1960) 
(stating while legislative findings and declarations of policy are entitled to weight, 
they "have no magical quality to make valid that which is invalid, and are subject to 
judicial review"). 

The majority next relies on what it describes as the General Assembly's "new" 
and improved balancing of the interests of the pregnant woman and the embryo, 
along with a "new" focus on contraceptives for "family planning."  In doing so, the 
majority asserts at the outset that the General Assembly "had placed weight on the 
fact that a woman could learn of her pregnancy within seven to fourteen days of 
conception and would have several weeks after that to make her decision and have 
an abortion if she so chose," relying not on any specific evidence or findings by the 
General Assembly, but on comments contained in the South Carolina Senate Journal 
regarding Senate Bill 474.  In my view, the majority's acceptance of the General 
Assembly's belief that a woman can discover a pregnancy (and secure an abortion) 
within the statutory period is unreasonable, particularly where the General Assembly 
has made no actual findings in this regard and, to the extent the General Assembly 
has made what could be characterized as implied findings, they are inaccurate. 

As the concurring opinion by Justice Few acknowledges, these are implied 
findings because they form no part of the 2023 Act. Further, although Justice Few 
has signed on to the majority's disposition, he also readily acknowledges that the 
implied findings relied on by the majority are incorrect.  Justice Few quotes the 
General Assembly's comments reported in the Senate Journal ("That means that a 
woman can find out that she is pregnant two weeks after conception and has another 
4 1/2 to 5 weeks to make her decision and have an abortion.") and notes:  "These 
numbers are incorrect, presumably because the calculations that led to them were 
based on the date of the [LMP] rather than the date of fertilization." See Concurring 
Op. at n.17.  

I agree with his assessment of the inaccuracy of the General Assembly's 
timeline, although I disagree with his conclusion that sufficient time nevertheless 



         
 

    
 
 

  
 

   
  

   
 
 

  
 

   
  

 
 
  

     
 

    
   

   
     
   

   
    

   
 

      
 

 
 
      

      
  

      
 

exists for informed choice. There is no factual data to support a determination that 
most women should learn of a pregnancy within seven to fourteen days of conception 
and would then have up to five weeks to decide whether to continue a pregnancy. 
The General Assembly's implied finding in this regard is neither accurate nor 
reasonable, and it presumes women should be constantly undertaking pregnancy 
testing throughout their reproductive years.  As discussed in Planned Parenthood, 
unless they are constantly testing themselves in an effort to become pregnant, many 
women do not even know they are pregnant until their menstrual cycle is late (which 
can be five weeks LMP or more).  Even women who are constantly monitoring their 
status in an effort to become pregnant are not usually keeping up this level of 
vigilance throughout the entirety of their reproductive years.  Rather, it is a specific 
endeavor that is normally undertaken over a much more defined time.  Blindly 
accepting an assertion that women should know they are pregnant within seven to 
fourteen days after conception imposes an inordinate financial and emotional burden 
on women to constantly test themselves, theoretically after any act of sexual 
intercourse, even before they have any objective indicia of a pregnancy.  It does not 
give any true consideration to balancing the interests of women when analyzing 
when they should be able to know of a pregnancy. 

In addition, I note the State's arguments to this Court in support of the 2023 
Act are based, at least in part, on the misapprehension of data from the South 
Carolina Department of Health and Environmental Control ("DHEC") regarding 
abortion rates. This misapprehension stems from the fact that there are different 
methods for dating a pregnancy.  The 2023 Act, like the 2021 Act, uses LMP to 
calculate "gestational age." As Justice Few explained in his concurrence in Planned 
Parenthood, the DHEC data reports the number of abortions beginning at six weeks 
post-fertilization, not six weeks LMP.  As a result, the DHEC data the State cites 
regarding abortion rates at "six weeks" is not at six weeks LMP.  Rather, it is the 
equivalent of eight weeks LMP—some two weeks later, and "approximately two 
weeks after the Fetal Heartbeat Act prevents an abortion." See Planned Parenthood, 
438 S.C. at 281, 882 S.E.2d at 820 (Few, J., concurring in result).  Thus, the 
conflation of gestational age based on LMP with age based on the date of fertilization 
leads to an almost impossible window for "informed choice" to occur in South 
Carolina. 

This is also echoed in the reporting of the Centers for Disease Control and 
Prevention ("CDC"), which compiles abortion statistics. Recent figures show that, 
in South Carolina, only 22.1 percent of abortions occurred by six weeks of gestation. 
See Table 10, Abortion Surveillance -- United States, 2020, CDC (Nov. 25, 2022), 
https://www.cdc.gov/mmwr/volumes/71/ss/pdfs/ss7110a1-H.pdf.  Accordingly, 

https://www.cdc.gov/mmwr/volumes/71/ss/pdfs/ss7110a1-H.pdf


 
   

   
 
    

    
    

 
      

 
      

 
    

 
     
           

    

 
  

   
    

  
     

   
   

 
 

 
        

  
      

      
  

   
 
      

       
 

  

existing data demonstrates the overwhelming majority of women (nearly eighty 
percent) in South Carolina historically have not been able to obtain an abortion 
within this very narrow timeframe. 

To the extent the majority maintains a woman's access to birth control 
(including emergency contraception, i.e., "Plan B" pills) to prevent a pregnancy can 
somehow increase the time a woman has to know about a pregnancy and make an 
"informed choice" about responding to a pregnancy, I find the majority's adherence 
to this explanation to be not only illogical, but disingenuous. The majority holds 
the General Assembly accounted for "family planning" efforts in analyzing whether 
the time provided for informed choice in the 2023 Act was reasonable. Along these 
lines, Justice Few states in his concurring opinion that "[t]he most impactful change 
from the 2021 Act to the 2023 Act . . . [is] the idea of choice in terms of promoting 
active family planning."  To support this "impactful change," Justice Few quotes 
portions of the Attorney General's brief that argue (1) "The timeline for a meaningful 
opportunity to make a decision begins prior to pregnancy," and (2) "Her awareness 
of the possibility of pregnancy further affords her the opportunity to control her 
reproductive health after sexual intercourse by taking a common, over-the-counter 
pregnancy test . . . ."  Justice Few also opines that the General Assembly (and the 
State) have apparently changed the "key" question before the Court to now focus on 
family planning efforts to prevent a pregnancy as part of any constitutional analysis, 
and he indicates he approves this change in direction of the "key" question. 

I disagree with the notion that the discussion surrounding "family planning" 
is a change that has any impact on the constitutionality of the 2023 Act.  As I recall, 
Justice Few specifically acknowledged in Planned Parenthood that the 
constitutional right to privacy contains an inherent requirement of informed choice 
that is not dependent on the findings of the General Assembly, and the fundamental 
question before the Court was whether a woman has the ability to make an informed 
choice about "whether to continue a pregnancy." See Planned Parenthood, 438 S.C. 
at 276, 882 S.E.2d at 818 (Few, J., concurring in result) ("Although the Fetal 
Heartbeat Act recognizes the interest of 'informed choice,' a woman's interest in 
choice is not dependent on this portion of the Act. The choice of whether to continue 
a pregnancy or to have an abortion is an inherently private matter that implicates 
article I, section 10."). 

That is still the question before this Court. While the General Assembly and 
the State are unquestionably entitled to change their arguments in support of the 
current legislation, that does not change this Court's focus on the issues that do 
impact whether the General Assembly's determinations are reasonable, as well as 



     
  

   
  

     
   

 
   

 
  

    
  

 
   

 
    

 
 

  
       

  
   

  
  

 
  

   
 

 
  

  
      

                                           
   

  
  

  
  

  
   

ultimately whether the 2023 Act constitutes an unreasonable invasion of privacy. 
That being the case, how does the use of birth control have any bearing on when 
someone discovers an actual pregnancy and the time for deciding whether to 
continue a pregnancy?  Any suggestion that the General Assembly can somehow 
alter the constitutional analysis of this Court simply by changing its assertions as to 
what it believes is reasonable is baseless. 

The consideration of contraception illustrates how far afield the majority has 
gone in attempting to justify the impossible timeline that it advocates here.  This 
Court has no factual information or record to justify the determination that the use 
of contraceptives increases the time to respond to a pregnancy. When we accepted 
original jurisdiction, we removed the case from the usual litigation process, and this 
Court has entertained no factual development of the record and instead relies on an 
unfounded and illogical premise. 

Moreover, the implication is that women are solely responsible for a couple's 
unexpected pregnancy, possibly due to the lack of birth control.  But what about 
situations where birth control fails?  Or situations where someone does not have 
regular access to birth control due to circumstances beyond their control, such as a 
lack of insurance, low income, or an absence of nearby medical facilities? The 
financial and emotional burdens of repetitive pregnancy testing before a woman 
even has any reason to suspect a pregnancy, and the adverse effects from the use of 
hormonal contraceptives, such as Plan B, that are used before a woman can even 
know that she is pregnant (because it prevents implantation of the fertilized egg) are 
burdens that a woman will be forced to endure throughout her reproductive years.  I 
believe the 2023 Act, by imposing its extreme deadline for compliance, fails to 
afford due consideration to these points when balancing the interests of women in 
this analysis. 

In my view, the General Assembly's consideration of contraception and 
"family planning" clearly does not expand the time a woman has to decide whether 
to continue a pregnancy.27 Further, the presence of birth control, as a general factor, 

27 I believe it is arguable that the use of contraceptives could in some cases shorten 
the time available for a woman to discover a pregnancy.  The use of contraceptives 
could falsely lull a woman into thinking there is a lessened likelihood of pregnancy, 
so she might not be as diligent with testing before she has any physical symptoms of 
a pregnancy.  In addition, the use of some hormonal contraceptives can make women 
have variations in their menstrual cycles or in their fertility, which can interfere with 
both how quickly a woman can become pregnant and how quickly she may realize 



 
 

   
 
  

   
   

  
 

  
     

 
   

    
  

 
   

     
  

 
 

 
 

  
     

    
  

     
     

  
      

  
    

    
 

    
  

                                           
    

existed at the time the 2021 Act was deemed unconstitutional, so it does not present 
a new or material change that would impact this Court's analysis regarding the right 
to privacy. 

The majority rightly considers both the State's interests in regulating abortion 
and a pregnant woman's right to bodily autonomy.  I agree that, "at a certain point in 
the pregnancy, a woman's interest in autonomy and privacy does not outweigh the 
interest of the [fetus] to live."  Yet, because the material aspects of the two acts are 
the same, the line is drawn at exactly the same place—ostensibly, six weeks, or 
whenever a "fetal heartbeat" is detected.  For this reason, the 2023 Act constitutes 
an unreasonable invasion of privacy.  Our Court's role under Article V of the South 
Carolina Constitution does not require this Court to accept the findings or reasoning 
of the General Assembly as conclusive.  In this case, the implied findings and policy 
choices of the General Assembly do not absolve the 2023 Act of its constitutional 
defects.  Neither should the majority. 

For all of the foregoing reasons, I firmly believe the State has shown no 
material differences in the key terms and the core application of the 2023 Act, and it 
suffers from the same infirmities that rendered the 2021 Act unconstitutional. 

IV.  Conclusion 

I agree with the majority that, "[a]s judges, our solemn duty is to uphold the 
rule of law."  Today, however, the majority has abandoned the precedent established 
just months earlier by this Court and, despite its insistence otherwise, has turned a 
blind eye to the obvious fact that the 2021 Act and the 2023 Act are the same.  The 
result will essentially force an untold number of affected women to give birth 
without their consent. I am hard-pressed to think of a greater governmental intrusion 
by a political body. This outcome is not an affirmation of the separation of powers, 
as the majority declares, but an abdication of this Court's duty to ascertain the 
constitutionality of the challenged legislation. Although today's decision has 
impaired our role as an independent and co-equal branch of government, I am 
confident that we will quickly return to the question again. The majority itself 
predicts this by noting it is leaving "for another day . . . the meaning of 'fetal 
heartbeat' and whether the statutory definition . . . refers to one period of time during 
a pregnancy or two separate periods of time." In the absence of this critical 
determination, I fail to see how the majority's result today is legally justifiable. 

that she is pregnant compared to women whose cycles are regular. 



    
       
   

 
 

       
 

 
 

 

                                           
  

  
     

While the majority makes much of the General Assembly's "plenary" power, I agree 
with the observation in the concurrence that, "[w]hen the General Assembly enacts 
legislation that violates the constitution, it has exceeded its 'plenary' power," and it 
is this Court's duty to say so.  Unfortunately, this is such an instance.28 

As previously noted, the fear of legislative reprisal is palpable. The lack of 
judicial independence renders a court powerless and places it on the edge of a 
slippery slope to irrelevance. 

28 Our system of government is not limited to elected officials.  All South Carolinians 
have a continued role to play in these political and constitutional questions.  That 
has not changed, and will not change, despite the Court's opinion today. 
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JUSTICE FEW: The United States Court of Appeals for the Fourth Circuit certified 
the following question to this Court pursuant to Rule 244 of the South Carolina 
Appellate Court Rules: 
  

Under South Carolina law, can an employer be subject to 
liability for harm caused by the negligent selection of an 
independent contractor? 

We answer the certified question:    

Yes, the principal1 in an independent contractor 
relationship may be subject to liability for physical harm 
proximately caused by the principal's own negligence in 
selecting the independent contractor. 

I. Background 

Metal Recycling Services, LLC, hired an independent contractor—Norris 
Trucking1, LLC—to transport scrap metal.  A truck driver employed by Norris 
Trucking hit the car Lucinda Ruh was driving and injured her.  Ruh sued Metal 

1 The term "employer" suggests an employer-employee relationship.  In such a 
relationship, the employer—even if not itself negligent—may be vicariously liable 
for the negligence of its employee.   James v. Kelly Trucking Co., 377 S.C. 628, 631, 
661 S.E.2d 329, 330 (2008) (citing Sams v. Arthur, 135 S.C. 123, 128-131, 133 S.E. 
205, 207-08 (1926)). As we explain, one who retains an independent contractor is 
not vicariously liable for the contractor's negligence. This Court in previous 
opinions, the Fourth Circuit in the certified question, and the American Law Institute 
in Section 411 of the Restatement (Second) of Torts have all used the term 
"employer" to describe one who hires an independent contractor.  To avoid any 
confusion between these different relationships and whether they give rise to 
vicarious liability, we believe the better term for an "employer" in an independent 
contractor relationship is "principal." 



Recycling Services and its parent company, Nucor Corporation, in state court.  The 
defendants removed the case to the United States District Court for the District of 
South Carolina.  The district court granted the defendants' motion to dismiss, finding 
Ruh did not allege an employer-employee relationship between the defendants and 
Norris Trucking or its driver, nor did she otherwise allege any basis on which the 
defendants could be liable for the negligence of their independent contractor. Ruh 
v. Metal Recycling Servs., LLC, 436 F. Supp. 3d 844, 852 (D.S.C. 2020). The district 
court delayed entry of judgment to allow Ruh to seek leave to amend her complaint.   
Id. Ruh then filed a motion to amend her complaint to add a claim that Metal 
Recycling Services itself was negligent in selecting Norris Trucking to transport the 
scrap metal.  The district court denied the motion to amend and dismissed the 
complaint. Ruh v. Metal Recycling Servs., LLC, No. 0:19-CV-03229-CMC, 2020 
WL 1303136, at *2-3 (D.S.C. Mar. 19, 2020).  Ruh appealed to the United States 
Court of Appeals for the Fourth Circuit, which certified the question to this Court.    

II. Analysis   

We begin by affirming the "general rule" that a principal "is not vicariously liable 
for the negligent acts of an independent contractor." Rock Hill Tel. Co. v. Globe 
Commc'ns, Inc., 363 S.C. 385, 390, 611 S.E.2d 235, 238 (2005); see also Duane v. 
Presley Const. Co., 270 S.C. 682, 683, 244 S.E.2d 509, 510 (1978) (stating "an 
employer is not liable for the torts of an independent contractor committed in the 
performance of contracted work" (citing Conlin v. City Council of Charleston, 49 
S.C.L. (15 Rich.) 201, 211 (1868))); Caldwell v. Carroll, 139 S.C. 163, 187, 137 
S.E. 444, 452 (1927) (Cothran, J., dissenting from dismissal of petition for rehearing) 
("In every clime, under every judicial sky, it has been the settled law that the 
proprietor of any kind of property to be constructed or improved is not liable in 
damages for the negligent act of an independent contractor . . . .").  Ruh's claim in 
her proposed Amended Complaint, however, is not based on the allegation that 
Norris Trucking—the contractor—was negligent.  Rather, her claim is based on the 
allegation that Metal Recycling Services—the principal—was negligent in selecting 
Norris Trucking to perform the work.  Thus, nothing we say in this opinion affects 
the general rule that a principal is not liable for the negligence of its independent 
contractor. 

On this issue—the negligence of the independent contractor—there is one point we 
must make clear.  In most of these cases, the plaintiff contends the independent 
contractor has committed a negligent act, and thus, will also be a defendant. In this 
case, for example, Ruh brought a separate claim against Norris Trucking and its 
driver for the driver's negligence in causing her injuries.  In most cases in which 



the plaintiff sues the contractor and the principal—this case included—the 
plaintiff's theory is the contractor's negligence was one proximate cause of the 
injury, but also, the principal's negligent failure to select a competent and careful 
contractor was another proximate cause of the injury. See generally J.T. Baggerly 
v. CSX Transp., Inc., 370 S.C. 362, 369, 635 S.E.2d 97, 101 (2006) (recognizing 
there may be more than one proximate cause of any injury); Culbertson v. Johnson 
Motor Lines, Inc., 226 S.C. 13, 23, 83 S.E.2d 338, 342-43 (1954) (same). To be 
clear, however, proving the negligence of the independent contractor will not result 
in the liability of the principal.  Under our decision today, there can be no recovery 
against the principal unless the plaintiff separately proves the negligence of the 
principal in selecting that particular independent contractor and that the principal's 
negligence was a proximate cause of the alleged injuries. 

The question of whether the principal in an independent-contractor relationship can 
be held liable for its own negligence in selecting a particular contractor has never 
been squarely before this Court. We view our "yes" answer to the question, however, 
as a straightforward application of the defining principles of tort law in this State, 
and we believe our answer should come as no surprise to even a casual student of 
the law. See Fitzer v. Greater Greenville S.C. Young Men's Christian Ass'n, 277 
S.C. 1, 3, 282 S.E.2d 230, 231 (1981) ("lay[ing] this anachronism [of charitable 
immunity] to rest" and stating, "There is no tenet more fundamental in our law than 
liability follows the tortious wrongdoer."), superseded in part by statute, Act. No. 
461, 1994 S.C. Acts 4963.2 In fact, our predecessor Court—the Court of Appeals 
for the Courts of Law and Equity3—anticipated today's ruling over 150 years ago.   

2 See also Langley v. Boyter, 284 S.C. 162, 183, 325 S.E.2d 550, 562 (Ct. App. 1984) 
(discussing "the basic premise of our fault system" is that a defendant "who is at 
fault in causing an accident" should not be allowed "to escape bearing any of its 
cost"), opinion quashed, 286 S.C. 85, 332 S.E.2d 100 (1985), reasoning later 
adopted in, Nelson v. Concrete Supply Co., 303 S.C. 243, 399 S.E.2d 783 (1991); 
Ralph C. McCullough II & Gerald M. Finkel, A Guide to South Carolina Torts IV 2 
(1st ed. 1995) ("The central theme underlying the whole of tort law is the idea that 
the tortfeasor . . . is usually held responsible . . . because he has departed from a 
reasonable standard of care."). 

3 The Supreme Court of South Carolina was not created until the adoption of the 
1868 Constitution. See S.C. Const. of 1868 art. IV, §§ 1-5.  From 1859 to 1868, 
appeals from trial courts were heard by the Court of Appeals for the Courts of Law 
and Equity, created by statute. See Act No. 4438, 12 Statutes of S.C. 647 (1859) 
("Be it enacted by the Senate and House of Representatives, now met and sitting in 



See Conlin, 49 S.C.L. at 211 (predicting that "under suitable allegations the owner 
might be made responsible for the misconduct or negligence of a contractor known 
to be unworthy of trust").4 As the Fourth Circuit noted in its certification order to 
this Court, "every other state in the Fourth Circuit has . . . recognized a duty to hire 
a competent independent contractor."   Ruh v. Metal Recycling Servs., LLC, No. 20-
1440, 2022 WL 203744, at *2 (4th Cir. Jan. 24, 2022) (citing cases).  As Ruh points 
out in her brief, "thirty-seven states have [held a principal] owes a duty [of 
reasonable care] in the selection of an independent contractor."5 As our own 
research reveals, no state has held that a principal is insulated from the consequences 
of its own negligence simply because its contractor was also negligent in causing the 
injury. 

Nevertheless, Metal Recycling Services argues that to answer the question "yes" 
would "open the floodgates," and "expand . . . the scope of liability . . . to any 
[principal] who does not turn every stone to investigate and analyze the independent 
contractor's background, resources, and qualifications." Similarly, friends of the 

General Assembly, . . . That a Court of Appeals for the Courts of Law and Equity 
shall be, and the same is hereby, established."). Conlin—decided in January 1868— 
was one of the last decisions the court of appeals made before the new Justices of 
the Supreme Court were elected in July. See Barry Edmond Hambright, The South 
Carolina Supreme Court 37-50 (1981) (Ph.D. dissertation, University of South 
Carolina) (on file with the Supreme Court of South Carolina Library) (discussing the 
creation of the 1859 Court of Appeals and the 1868 Supreme Court). 

4 See also Caldwell, 139 S.C. at 172, 137 S.E. at 446 (majority allowing negligence 
action against principal to proceed); 139 S.C. at 184-85, 137 S.E. at 451 (Cothran, 
J., dissenting) (stating in response to majority, "Where the relation of an independent 
contractor exists, and due diligence has been exercised in selecting a competent 
contractor, . . . the contractor is not liable" (emphasis added) (quoting 39 Corpus 
Juris § 1530, 1324 and citing Conlin, 49 S.C.L. at 211); Shockley v. Hoechst 
Celanese Corp., 793 F. Supp. 670, 674-75 (D.S.C. 1992) (imposing liability on the 
principal for its own negligence in using a contractor to dispose of hazardous 
waste), aff'd on this ground, rev'd in part on other grounds, 996 F.2d 1212 (4th Cir. 
1993) (unpublished table decision). 

5 Metal Recycling Services concedes "it is true that a majority of states have 
recognized such claims," but contends the majority comprises thirty-four states, not 
thirty-seven. 



Court—South Carolina Chamber of Commerce and The South Carolina Trucking 
Association, Inc.—argue answering "yes" will create "unlimited liability upon any 
shipper who transports goods to or through the State of South Carolina" and "has the 
potential to drastically, and detrimentally, impact the business environment within 
the State of South Carolina."   Because we are obligated to take these arguments 
seriously, we address how we anticipate our decision will play out in this and future 
cases, explain the limited impact we believe our decision will have, and hopefully 
assure those potentially affected by our decision that, in fact, the sky is not falling.  

We turn, therefore, to section 411 of the Restatement (Second) of Torts, which 
provides: 

An employer is subject to liability for physical harm to 
third persons caused by his failure to exercise reasonable 
care to employ a competent and careful contractor 

(a) to do work which will involve a risk of physical 
harm unless it is skillfully and carefully done, or 
(b) to perform any duty which the employer owes to 
third persons. 

Restatement (Second) of Torts § 411 (Am. L. Inst. 1965). 

Ruh asks us to adopt section 411. While we find the text of and comments to 
subsection 411(a) will be useful in future cases as our circuit and appellate courts 
determine the parameters of this theory of liability, we deem it unnecessary to go so 
far as to "adopt" section 411. We will briefly explore four key features of subsection 
411(a).6 First—as in any negligence action—the plaintiff must prove the 
defendant—in these cases the principal—did not exercise reasonable care. Second, 
the standard for reasonable care will vary depending on the degree to which the work 
involves a risk of physical harm unless done "skillfully and carefully." Third, the 
question of reasonable care relates only to selecting a "competent and careful 

6 This case involves potential liability only as set forth in subsection 411(a).  We do 
not address liability under subsection 411(b).  Cf. Mentzer v. Ognibene, 597 A.2d 
604, 609 (Pa. Super. Ct. 1991) ("We agree that the scope of section 411 is properly 
limited to claims by third persons other than employees of the negligent independent 
contractor itself."); Chapman v. Black, 741 P.2d 998, 1005 (Wash. App. 1987) 
("[T]he liability extends not to the employee of the independent contractor, but to 
innocent passersby."). 



contractor." Finally, the plaintiff must establish the negligence of the principal was 
a proximate cause of the physical harm. Each of these features—and others not 
anticipated here—should be analyzed in future cases to develop a standard that 
allows an injured plaintiff to recover from an at-fault principal when such a recovery 
is warranted by the facts and the law, while avoiding unwarranted liability for 
principals who act reasonably in hiring independent contractors. 

a. Reasonable Care 

The standard for the liability of the principal is reasonable care, or, "that [care] which 
a reasonable [principal] would exercise under the circumstances."  Restatement 
(Second) of Torts § 411 cmt. c. During oral argument, we explored what the 
reasonable care standard may require of principals.  Following up here on that 
discussion, first, reasonable care under subsection 411(a) is a matter of proof.   The 
plaintiff must establish by proof a standard of care for selecting a contractor for the 
particular work and that the principal breached that standard.   Second, most 
participants in the modern economy already act reasonably in selecting contractors. 
See Restatement (Second) of Torts § 411 cmt. c (recognizing "one who employs" a 
contractor to perform relatively simple and safe work within the contractor's field 
"is entitled to assume that [a contractor] of good reputation is competent to do such 
work safely"); id. (explaining the sophistication of the principal "is to be taken into 
account" in determining the standard of care, using an example of hiring a contractor 
to build a house); Sievers v. McClure, 746 P.2d 885, 891 (Alaska 1987) ("[Section 
411] is not unduly burdensome, as in most cases it requires no additional effort from 
an employer who must act reasonably in the selection process  . . . ." (emphasis 
added)). We do not foresee that our decision today will place any significant 
additional burden on the vast majority of principals to investigate a potential 
independent contractor. 

b. Risk of Harm 

Subsection 411(a) contemplates liability of the principal only when the work of the 
contractor involves a "risk of physical harm unless it is skillfully and carefully done."   
Thus, the principal should make reasonable inquiry into the extent to which the work 
the contractor is being hired to complete involves danger—a foreseeable risk of 
physical harm—to third parties.  See Restatement (Second) of Torts § 411 cmt. c 
(reciting "the general principle that the amount of care which should be used is 
proportionate to the danger involved in failing to use it"). The American Law 
Institute explains that "if the work is such as will be highly dangerous unless properly 
done and is of a sort which requires peculiar competence and skill for its successful 



accomplishment," the principal "may well be required to go to considerable pains to 
investigate the reputation of the contractor . . . and ascertain the contractor's actual 
competence." Id. Thus, a more risky job generally requires a higher level of 
competence and care.  A contractor hauling toxic chemicals on public highways, for 
example, needs expertise and equipment, and must act with a level of care, that 
would not be required for a contractor hauling paper products.    

On the other hand, the American Law Institute explains, if the work is of a character 
that is within the competence of an average person—not requiring special skill and 
training—there will be a lower standard of care. See Restatement (Second) of Torts 
§ 411 cmt. c (stating "whether the work lies within the competence of the average 
[contractor] or is work which can be properly done only by persons possessing 
special skill and training" is an "important" factor in "determining [the] amount of 
care required" (emphasis added)). Continuing with the trucking example, 
competence for hauling paper products may be nothing more than a commercial 
driver's license and a commercially sound vehicle, and carefulness may be indicated 
simply by not having a reputation for careless driving. Thus, hiring a trucking 
company to haul paper products may require no more than a surface level assessment 
of competence.  See, e.g., Lutz v. Cybularz, 607 A.2d 1089, 1093 (Pa. Super. Ct. 
1992) (holding section 411 required "only a minimal degree of care" from the 
principal in that case, and stating, "First, the foreseeable danger resulting from 
improperly delivered newspapers is significantly less than, for example, that of an 
improperly constructed building or machinery.   The risk associated with delivering 
newspapers is unlikely to result in serious physical harm or property damage."). 

c. Competent and Careful 

Subsection 411(a) requires a principal to exercise reasonable care in selecting "a 
competent and careful" contractor. Whether a particular contractor is sufficiently 
competent and careful to perform the work safely will depend on the difficulty and 
danger associated with the particular work. "The words 'competent and careful 
contractor' denote a contractor who possesses the knowledge, skill, experience, and 
available equipment which a reasonable [principal] would realize that a contractor 
must have in order to do the work . . . without creating unreasonable risk of injury 
to others, and who also possesses the personal characteristics which are equally 
necessary."  Restatement (Second) of Torts § 411 cmt. a.   The American Law 
Institute explains, as an example of what is not meant by competent and careful, 
"The rule stated in this Section . . . has no application where the contractor, although 
competent and careful, is financially irresponsible." Restatement (Second) of Torts 
§ 411 cmt. g.    



As stated above, the standard for the competence and carefulness required for 
particular work is a matter of proof.   Of course, a principal's actual knowledge that 
a contractor has demonstrated—or failed to demonstrate—competence and 
carefulness in prior work will always be relevant to whether the principal breached 
the standard of care. 

d. Proximate Cause 

As with any other theory of liability, the plaintiff must establish proximate cause.  
The American Law Institute addressed proximate cause in comment b to section 411, 
stating "it is . . . necessary that harm shall result from some quality in the contractor 
which made it negligent for the employer to entrust the work to him."  Restatement 
(Second) of Torts § 411 cmt. b. Sticking with the trucking example to illustrate the 
point, if a principal hires a contractor unqualified to handle emergencies that may 
arise while hauling toxic chemicals, the principal is negligent in hiring the 
contractor.  But if the contractor causes an accident by negligently failing to yield 
the right of way, and the dangerous quality of his cargo plays no part in the accident 
or injury, then the plaintiff will be unable to establish cause-in-fact and thus unable 
to establish proximate cause.  See Wickersham v. Ford Motor Co., 432 S.C. 384, 
390, 853 S.E.2d 329, 332 (2020) ("Proximate cause requires proof of cause-in-
fact and legal cause."). In this example, the principal may be liable for his 
negligence in selecting the contractor only when the contractor's lack of 
qualifications to handle an emergency involving toxic chemicals is the cause-in-fact 
of the plaintiff's injury.   See, e.g., Hixon v. Sherwin-Williams Co., 671 F.2d 1005, 
1010 (7th Cir. 1982) (explaining that even if the defendant/principal was negligent 
in hiring a contractor "because he had no experience with this particular type of job," 
the accident resulted from a completely different error: the contractor's 
"unaccountable failure to read or pay attention to the warnings on the can of glue," 
and thus the plaintiff could not establish probable cause because the "accident was 
no more probable because [the contractor] was inexperienced"). 

III. Conclusion 

We answer the certified question "yes." The potential liability we recognize today 
is consistent with fundamental principles of tort law.  It is based solely on a 
principal's own negligence in hiring or selecting an independent contractor.  It is not 
a form of vicarious liability nor is it an exception to the general rule that a principal 
is not liable for the negligence of an independent contractor.  



CERTIFIED QUESTION ANSWERED.   

BEATTY, C.J., KITTREDGE, JAMES, JJ., and Acting Justice Kaye G. 
Hearn, concur. 
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JUSTICE HILL:  Hicks Unlimited, Inc. contracted to rent uniforms for its 
employees from UniFirst Corporation.  The contract contained an arbitration 



provision stating all disputes between them would be decided by binding arbitration 
to be conducted "pursuant to the Expedited Procedures of the Commercial 
Arbitration Rules of the American Arbitration Association [AAA] and shall be 
governed by the Federal Arbitration Act [FAA]."  

A dispute arose.  After some procedural wrangling, UniFirst moved to compel 
arbitration.  Hicks contended the arbitration agreement was unenforceable because 
it did not comply with the notice requirements of South Carolina's Arbitration Act 
(SCAA).  S.C. Code Ann. §§ 15-48-10 to –240 (2005 & Supp. 2022).  UniFirst 
responded that the arbitration provision was governed by the FAA, which preempts 
the SCAA's notice provision.  The circuit court denied the motion to compel 
arbitration, ruling the contract did not implicate interstate commerce and, therefore, 
the FAA did not apply.  The circuit court further ruled the arbitration provision was 
not enforceable because it did not meet the SCAA's notice requirements.   

UniFirst appealed.  The court of appeals reversed, holding arbitration should have 
been compelled because the contract involved interstate commerce and, therefore, 
the FAA preempted the SCAA.  We granted Hicks' petition for a writ of certiorari to 
review the court of appeals' ruling that the FAA applied. 

I.  

Whether a contract involves interstate commerce and, therefore, whether the FAA 
preempts the SCAA, is a question of law we review de novo.  Bradley v. Brentwood 
Homes, Inc., 398 S.C. 447, 453, 730 S.E.2d 312, 315 (2012).  We will not, however, 
disturb the factual findings of the circuit court that have rational support in the 
record.  Id. 

II.  

Hicks contends the court of appeals erred in ruling the contract involved interstate 
commerce.  UniFirst, on the other hand, argues there is no need to address the 
interstate commerce issue because the parties agreed by contract that any dispute 
between them would be resolved by binding arbitration and that the arbitration "shall 
be governed by" the FAA.  UniFirst believes this is enough to summon the FAA's 
preemption power, knocking out the SCAA notice requirement.  See Volt Info. Scis., 
Inc. v. Bd. of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 477 (1989) 
(although the FAA contains no express preemption provision, state laws are 
preempted to the extent they conflict with federal law in the sense that their 
application would undermine the goals and policies of the FAA). 



We reject UniFirst's argument.  A provision in an arbitration agreement declaring 
that the FAA applies is not a fait accompli.  The FAA owes its existence to Congress' 
constitutional power to regulate interstate commerce.  The heart of the FAA is 9 
U.S.C. § 2, which states: 

A written provision in any maritime transaction or a 
contract evidencing a transaction involving commerce to 
settle by arbitration a controversy thereafter arising out of 
such contract or transaction, or the refusal to perform the 
whole or any part thereof, or an agreement in writing to 
submit to arbitration an existing controversy arising out of 
such a contract, transaction, or refusal, shall be valid, 
irrevocable, and enforceable, save upon such grounds as 
exist at law or in equity for the revocation of any contract 
. . . .  

We construe UniFirst's argument to be that parties may agree to have their dispute 
arbitrated by the FAA's methods and procedure, even if their contract only involves 
intrastate commerce.  But the FAA does not furnish a set procedure for how the 
arbitration should go; that type of architectural detail is found in the AAA rules, 
which the parties had already settled on.  What UniFirst is really asking us to do is 
to bless the principle that parties may agree—preemptively—that a court may apply 
the FAA's federal preemption power to their contract without first peeking behind 
the curtain to ensure interstate commerce is involved.  

This we cannot do.  The FAA is a sequential whole whose enforcement and 
preemption power may only be called upon when the dispute arises against the 
backdrop of a written provision in a "maritime transaction or a contract evidencing 
a transaction involving commerce."   9 U.S.C. § 2.  The Supreme Court long ago 
announced that the FAA menu is not a la carte.  In Bernhardt v. Polygraphic Co. of 
America, the Court confronted an issue instructive to the problem before us.  350 
U.S. 198 (1956).  Mr. Bernhardt sued his employer in a Vermont state court.  The 
employer removed the suit to federal district court and then sought to stay the court 
action and compel arbitration pursuant to 9 U.S.C. § 3, contending the parties had 
an agreement to arbitrate all disputes before the AAA.  Id. at 199.  The district court 
denied the stay, ruling Vermont law provided arbitration agreements were revocable 
by any party up to the time of award.  The Court of Appeals reversed.  Id.  The 
Supreme Court reversed the Court of Appeals, holding the FAA did not apply 
because there was no evidence the contract evidenced a maritime transaction or one 
involving interstate commerce.  Id. at 200–02.   



What is revealing for our purpose here is that the Court in Bernhardt took direct aim 
at and shot down the notion that a party could invoke the stay provision of § 3 of the 
FAA even when the underlying contract did not satisfy § 2's interstate commerce 
requirement.  Id. at 201 (noting the Court of Appeals had floated the idea that § 3 
"stands on its own footing.  It concluded that while § 2 makes enforceable arbitration 
agreements in maritime transactions and in transactions involving commerce, § 3 
covers all arbitration agreements even though they do not involve maritime 
transactions or transactions in commerce.  We disagree with that reading of the 
Act").  The Court has since reaffirmed Bernhardt and this core principle.  See New 
Prime Inc. v. Oliveira, 139 S. Ct. 532, 537 (2019) ("[A]ntecedent statutory 
provisions limit the scope of the court's powers under §§ 3 and 4.  Section 2 provides 
that the [FAA] applies only when the parties' agreement to arbitrate is set forth as a 
'written provision in any maritime transaction or a contract evidencing a transaction 
involving commerce.'").  As the Court explained: 

[T]o invoke its statutory powers under §§ 3 and 4 to stay 
litigation and compel arbitration according to a contract's 
terms, a court must first know whether the contract itself 
falls within or beyond the boundaries of §§ 1 and 2. The 
parties' private agreement may be crystal clear and require 
arbitration of every question under the sun, but that does 
not necessarily mean the Act authorizes a court to stay 
litigation and send the parties to an arbitral forum. 

Id. at 537–38; see also Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 
395, 405 (1967) ("[I]t is clear beyond dispute that the federal arbitration statute is 
based upon and confined to the incontestable federal foundations of 'control over 
interstate commerce and over admiralty.'" (emphasis added) (quoting 
H.R.Rep.No.96, 68th Cong., 1st Sess., 1 (1924); S.Rep.No.536, 68th Cong., 1st 
Sess., 3 (1924))).  In Southland Corp. v. Keating, the Supreme Court explained that 
Congress had to rely on its Commerce Clause power to make the FAA apply in state 
courts, which meant the FAA's "reach would be limited to transactions involving 
interstate commerce."  465 U.S. 1, 14 (1984); see also id. at 14–15 ("We therefore 
view the 'involving commerce' requirement in § 2, not as an inexplicable limitation 
on the power of the federal courts, but as a necessary qualification on a statute 
intended to apply in state and federal courts.").   

We hold that a party seeking to compel arbitration under the FAA must demonstrate 
that the contract implicates interstate commerce.  Just as the parties may not prove 
the requisite connection to interstate commerce by agreeing their transaction or 
relationship "contemplates" interstate commerce, they may not make the connection 



by declaring or contemplating the FAA will govern.  Instead, the party pushing 
arbitration must prove the contract involves "commerce in fact."  Allied-Bruce 
Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 281 (1995).  To the extent Munoz v. 
Green Tree Fin. Corp. and Damico v. Lennar Carolinas, LLC have been read as 
allowing parties to agree the FAA preempts South Carolina law without an 
accompanying demonstration the contract involves interstate commerce, we clarify 
now they do not. Munoz, 343 S.C. 531, 542 S.E.2d 360 (2001); Damico, 430 S.C. 
188, 844 S.E.2d 66 (Ct. App. 2020), aff'd in part, rev'd in part, 437 S.C. 596, 879 
S.E.2d 746 (2022).  Consistent with our holding here, the Munoz and Damico courts 
held the FAA preempted South Carolina law only after finding the contracts at issue 
involved interstate commerce in fact.  Munoz, 343 S.C. at 539, 542 S.E.2d at 363–
64; Damico, 430 S.C. at 196, 844 S.E.2d at 70. 

There are Texas cases to the contrary.  See, e.g., In re Kellogg Brown & Root, 80 
S.W.3d 611, 617 (Tex. App. 2002) ("We hold that when, as here, the parties agree 
to arbitrate under the FAA, they are not required to establish that the transaction at 
issue involves or affects interstate commerce.")  This line of cases has proceeded 
unadorned by any logic or reasoning that we can find, and we decline to join it. 

III. 

Although we have held the parties may not avail themselves of FAA preemption 
without satisfying 9 U.S.C. § 2's commerce requirement, we must still address the 
court of appeals' conclusion that the contract between Hicks and UniFirst implicated 
interstate commerce.  The court of appeals reached its conclusion after noting the 
following points: UniFirst shipped the uniforms from Kentucky to South Carolina, 
and Hick's payments were made to and deposited by UniFirst in Massachusetts, the 
site of UniFirst's headquarters and board of directors.  

The phrase "involving commerce" as used in the FAA is "the functional equivalent 
of the more familiar term 'affecting commerce'—words of art that ordinarily signal 
the broadest permissible exercise of Congress' Commerce Clause power."  Citizens 
Bank v. Alafabco, Inc., 539 U.S. 52, 56 (2003). The Commerce Clause grants 
Congress the power to regulate (1) the use of channels of interstate commerce; (2) 
instrumentalities of interstate commerce, or persons or things in interstate 
commerce; and (3) activities having a substantial relation to interstate commerce. 
United States v. Morrison, 529 U.S. 598, 609 (2000); see also Cape Romain 
Contractors, Inc. v. Wando E., LLC, 405 S.C. 115, 122, 747 S.E.2d 461, 464 (2013). 

To ascertain whether a contract involves interstate commerce, the court examines 
"the agreement, the complaint, and the surrounding facts," including any affidavits 



submitted.  Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 380, 759 
S.E.2d 727, 732 (2014) (quoting Bradley, 398 S.C. at 455, 730 S.E.2d at 316); 
Zabinski v. Bright Acres Assocs., 346 S.C. 580, 594, 553 S.E.2d 110, 117 (2001) 
("Both the United States Supreme Court and this Court have relied on affidavits 
when determining whether a transaction involves interstate commerce.").  The 
inquiry is fact dependent and focuses on what the specific contract terms require for 
performance.  The party claiming the FAA preempts state law bears the burden of 
proving the contract involves interstate commerce.  Bradley, 398 S.C. at 458, 730 
S.E.2d at 317–18. 

Under the FAA, "Congress' Commerce Clause power 'may be exercised in individual 
cases without showing any specific effect upon interstate commerce' if in the 
aggregate the economic activity in question would represent 'a general practice . . . 
subject to federal control.'" Citizens Bank, 539 U.S. at 56–57 (citation omitted).  
Unlike the banking industry at issue in Citizens Bank, the uniform supply business 
is not an activity that is, in general, subject to federal control.  Reviewing the 
contract, the pleadings, and surrounding facts reveals that the contract was between 
a Massachusetts company and a South Carolina company.  There is no other sign the 
contract was to be performed using instrumentalities or channels of interstate 
commerce, or that the uniform supply involved any thing or matter located beyond 
South Carolina's borders. 

The problem we see with the court of appeals' conclusion is that the points it relied 
upon to find the contract between Hicks and UniFirst involved interstate commerce 
debuted too late: they first appeared in UniFirst's motion to alter or amend and were 
never mentioned by the circuit court.  The court of appeals could not use them to 
rescue UniFirst's interstate commerce argument.  See Johnson v. Sonoco Prods. Co., 
381 S.C. 172, 177, 672 S.E.2d 567, 570 (2009) ("An issue may not be raised for the 
first time in a motion to reconsider."); Spreeuw v. Barker, 385 S.C. 45, 68–69, 682 
S.E.2d 843, 855 (Ct. App. 2009) (stating evidence that first appeared as attachment 
to a Rule 59(e), SCRCP motion cannot be considered on appeal).  At any rate, the 
points came from assertions made by UniFirst's counsel.  They are not mentioned in 
the pleadings, not apparent from the language of the contract, nor supported by 
affidavits or other evidence.  It was error to rely on them in deciding whether the 
contract involves interstate commerce.  See McClurg v. Deaton, 395 S.C. 85, 86 n.1, 
716 S.E.2d 887, 887 n.1 (2011) ("[A m]emorandum in support of a motion is not 
evidence."); 6 C.J.S. Arbitration § 70 ("Statements in motions and briefs do not 
constitute evidence to be considered by a trial court when ruling on a motion to 
compel arbitration."). 



In sum, because the contract between Hicks and UniFirst did not involve interstate 
commerce in fact, the order of the circuit court denying UniFirst's motion to compel 
arbitration is affirmed, and the court of appeals' opinion is  

REVERSED. 

BEATTY, C.J., KITTREDGE, FEW and JAMES, JJ., concur. 
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Carmen Vaughn Ganjehsani, of Richardson Plowden & 
Robinson, PA; James Keith Roberts, both of Columbia, for 
Respondent. 

JUSTICE FEW: The workers' compensation commission dismissed an appeal to 
its appellate panel because the attorney filing the appeal missed a deadline for his 
brief.  The commission refused to reinstate the appeal even after the attorney 
explained he made an innocent calendaring mistake, and then the commission 
refused to reconsider its decision.  In all three instances, the commission gave no 
explanation of its decision; it simply issued a form order with blanks checked 
indicating the commission's action.  We reverse the commission's decision refusing 
to reinstate the appeal and remand to the appellate panel for consideration of the 
appeal on the merits. 

Attorney David Proffitt represented Misty A. Morris in her 2016 workers' 
compensation claim against BB&T Corporation. After settling her claim, Proffitt 
filed a Form 61—"Attorney Fee Petition"—with the commission seeking approval 
of his contingent attorney's fee in the amount of $36,633.33, along with costs in the 
amount of $5,134.10. Commissioner Susan S. Barden approved attorney's fees in 
the amount of $24,641.04 and all of the costs, but denied attorney's fees for the 
amount the settlement agreement allocated to future medical expenses. Proffitt filed 
a Form 30—"Request for Commission Review"—appealing Commissioner Barden's 
order to an appellate panel. 

A member of the commission's staff issued a Form 31—"Briefing Schedule and 
Appellate Hearing"—setting the due date for Proffitt's brief as January 16, 2018.1 

After Proffitt failed to file his brief by January 16, the "judicial director" of the 
commission dismissed the appeal by administrative order pursuant to regulation 67-
705(H)(3) of the South Carolina Code of Regulations (2012). Proffitt then filed a 
"Motion to Reinstate" the appeal arguing his calendaring mistake constituted "good 
cause." See S.C. Code Ann. Regs. 67-705(H)(4) ("An appeal administratively 
dismissed . . . may be reinstated for a good cause . . . ."). In the motion, Proffitt 
admitted he had not calendared the deadline correctly and explained he thus wrongly 
believed the due date for filing his brief was January 31.  He apologized to the 
commission for the delay. A commissioner denied Proffitt's motion without 

1 The Form 31 listed the filing date for Proffitt's brief as January 14, 2018.  However, 
January 14 was a Sunday and January 15 was a holiday.  Therefore, the actual filing 
deadline was January 16, 2018. 

https://24,641.04
https://5,134.10
https://36,633.33


   
  

 
   

    
    

    
 

   
   

          
          

    
     

  
       

   
   

  
  

 
 

  
  

        
     

   
     
    

     
  

         
   

 
   

     
      

  
       

explanation.  The same commissioner later denied Proffitt's "Motion for Rehearing," 
again without any explanation. 

The court of appeals affirmed in an unpublished opinion. Morris v. BB&T Corp., 
Op. No. 2020-UP-235 (S.C. Ct. App. withdrawn, substituted, and refiled Nov. 4, 
2020). We granted Proffitt's petition for a writ of certiorari to review the court of 
appeals' decision. We reverse. 

We cannot better explain our reasoning for reversal than the court of appeals itself 
explained in a different case, decided approximately a year after it decided this case. 
See Jordan v. Hartford Fin. Grp., Inc., 435 S.C. 501, 868 S.E.2d 400 (Ct. App. 2021) 
(explaining "the commission's summary denial of [a] motion to reinstate without 
rational analysis of the good cause standard was arbitrary and an abuse of 
discretion," 435 S.C. at 507, 868 S.E.2d at 403, and reinstating the appeal).  At oral 
argument before this Court, Justices questioned counsel for the commission as to 
how Jordan does not resolve the question before us here. Counsel responded by 
arguing the commission made a discretionary decision and this Court should defer 
to the commission's decision. We publish this decision to clarify that no court is 
entitled to the deference associated with the discretion standard of review until that 
court has earned deference by fulfilling the responsibility of exercising its discretion 
according to law. 

Appellate courts apply the "discretion" standard to review decisions trial courts make 
on procedural questions such as the one at issue in this case, decisions to admit or 
exclude evidence, and other decisions. See, e.g., Trotter v. Trane Coil Facility, 393 
S.C. 637, 645, 650, 714 S.E.2d 289, 293, 295 (2011) (applying the "discretion" 
standard in reviewing the workers' compensation commission's procedural 
decisions); State v. Gibbs, Op. No. 28215 (S.C. Sup. Ct. filed Jan. 4, 2023) (Howard 
Adv. Sh. No. 1 at 12, 18-20) (explaining the type of thorough trial court analysis that 
warrants our applying the "discretion" standard to evidentiary rulings); Stoney v. 
Stoney, 422 S.C. 593, 594 n.2, 813 S.E.2d 486, 486 n.2 (2018) (reiterating the 
"discretion" standard is applied when reviewing procedural or evidentiary rulings by 
a family court); Kovach v. Whitley, 437 S.C. 261, 263, 878 S.E.2d 863, 864 (2022) 
(applying the "discretion" standard when reviewing a trial court's imposition of 
sanctions).  When the commission actually exercises discretion in making a 
procedural decision such as this one, the Administrative Procedures Act requires we 
defer to that exercise of discretion. See S.C. Code Ann. § 1-23-380(5) (Supp. 2022) 
("The court may reverse or modify the decision if substantial rights of the appellant 
have been prejudiced because the administrative findings, inferences, conclusions, 
or decisions are: . . . (f) . . . characterized by abuse of discretion or clearly 



           
   

  
    

  
      

   
    

   
 

  
 

       
  

            
          

     
   

       
  

             
      

    
 

      
      

 
   

    
    

    
     

 
   

  
                                        
     

        
         

 

unwarranted exercise of discretion."). The law requires we defer to the exercise of 
discretion by any trial-level tribunal when making a procedural decision.  See 5 
C.J.S. Appeal and Error § 924 (2019) ("The disposition of procedural matters is 
reviewed for abuse of discretion."). We disagree the commission is entitled to any 
deference in this case, however, because there is no indication the commission 
actually exercised its discretion. See State v. Hawes, 411 S.C. 188, 191, 767 S.E.2d 
707, 708 (2015) ("A failure to exercise discretion amounts to an abuse of that 
discretion." (quoting Samples v. Mitchell, 329 S.C. 105, 112, 495 S.E.2d 213, 216 
(Ct. App. 1997))); Fontaine v. Peitz, 291 S.C. 536, 538, 354 S.E.2d 565, 566 (1987) 
("When the trial judge is vested with discretion, but his ruling reveals no discretion 
was, in fact, exercised, an error of law has occurred.").  

The exercise of discretion is not to simply make a decision. The exercise of 
discretion requires first that the trial court recognize it has the responsibility of 
discretion. See Jordan, 435 S.C. at 505, 868 S.E.2d at 402 ("We cannot determine 
if the commission recognized it had the discretion . . . ."); Lunneborg v. My Fun Life, 
421 P.3d 187, 194 (Id. 2018) (stating one of the "essential" considerations for 
reviewing a discretionary decision is "[w]hether the trial court . . . correctly 
perceived the issue as one of discretion"); Johnson v. United States, 398 A.2d 354, 
367 (D.C.1979) ("[R]eversal should follow if . . . the trial court did not recognize 
its capacity to exercise discretion . . . .").2 The exercise of discretion is then to 
follow a thought process that begins with the trial court's clear understanding of the 
applicable law, continues with the court's sound analysis of the situation before it in 
light of the law, and ends with the trial court's ruling that follows the law and is 
supported by the facts and circumstances.  See 435 S.C. at 505, 868 S.E.2d at 402 
("The American tradition of rule of law has recognized from its earliest days that a 
'motion to [a court's] discretion is a motion, not to its inclination, but to its judgment; 
and its judgment is to be guided by sound legal principles.'" (citation omitted)). The 
trial court's recognition of its responsibility to exercise discretion will be apparent 
when the record indicates the court followed such a thought process. Thus, when a 
trial court's—or the commission's—thought process of applying sound principles of 
law to the court's view of the facts and circumstances is evident in the record of 
proceedings in a hearing, in a written order, or otherwise, the appellate court will 
defer to the trial court's exercise of discretion, even when the judges on the appellate 
court might have made the decision differently. 

2 See also 5 C.J.S. Appeal and Error § 826 (2022) ("The grounds for appellate review 
include the lower court's . . . erroneous belief that no such discretion exists, [or] not 
recognizing its capacity to exercise discretion . . . ."). 



 
   

 
    

  
   
     

    
  

 
      

 
 

   
   

 
   

 
   

 
  

 
 

  

In this case, the commission's initial decision to dismiss the appeal required no 
explanation.  The Form 31 set a clear due date for Proffitt's brief, and Proffitt clearly 
failed to file the brief in time.  Regulation 67-705(H)(3) specifically permits the 
commission in that circumstance to "issu[e] an administrative order dismissing the 
appeal." The commission's decision first to refuse to reinstate the appeal, however, 
and then its decision to deny reconsideration, are different.  Regulation 67-705(H)(4) 
requires the commission to soundly apply the principle of "good cause" to the facts 
and circumstances before it. This "thought process" requires analysis, and the 
"discretion" standard we employ for reviewing the commission's analysis requires 
the analysis be explained. 

Because the commission offered no explanation for its decision, we find the 
commission did not act within its discretion in refusing to reinstate Proffitt's appeal. 
The failure to accurately calendar a filing deadline will not constitute good cause for 
reinstating an appeal in every instance.  We have reviewed the record in this case, 
however, and we find Proffitt demonstrated good cause. We reverse the 
commission's decision refusing to reinstate the appeal and remand to the appellate 
panel for consideration of the appeal on the merits. 

REVERSED AND REMANDED. 

KITTREDGE, Acting Chief Justice, HEARN, J., and Acting Justices James E. 
Lockemy and Aphrodite K. Konduros, concur. 
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JUSTICE JAMES: This appeal arises from a defense verdict in a case alleging law 
enforcement officers and the City of North Charleston violated the civil rights of 
Jane Doe, a vulnerable adult. During its deliberations, the jury submitted several 
questions, the last of which was ambiguous.  The trial court answered the question 
without requesting clarification from the jury and denied Doe's request to charge the 
jury on nominal damages for a third time. The court of appeals affirmed. Est. of 
Doe 202 by Doe MM v. City of N. Charleston, 433 S.C. 444, 858 S.E.2d 814 (Ct. 
App. 2021).1 We hold the trial court erred in not requesting clarification, but we 
conclude the error was harmless.  We therefore affirm the court of appeals in result. 

I. 

In late 2012, Doe's daughter (Daughter) moved from North Carolina into 
Doe's home in a quiet neighborhood in North Charleston.  Very shortly thereafter, 
Doe was diagnosed with Alzheimer's disease and dementia. She was unable to drive, 
make a telephone call, use the restroom unassisted, dress herself, prepare food, or 
even open containers of food. 

On the evening of March 27, 2014, Daughter went out for a work event and, 
according to Daughter, returned home around 9:00 p.m.  Daughter testified she went 
back outside around 10:00 p.m. to retrieve something from her car.  She claims she 
locked herself out of the house, so she knocked on the front door and called for Doe 
to let her in.  Daughter testified she went to the back of the house and Doe let her in 
through the sliding glass back door. Daughter went to bed upstairs. A few minutes 
after 10:00 p.m., a neighbor called the City of North Charleston Police Department 
and reported Daughter was outside Doe's home banging on the front door and yelling 
for Doe to let her in.  Officer McGowan responded within minutes and knocked on 
the front door, but no one answered. Officer McGowan noticed the interior lights of 
a car parked in the driveway were on; she saw wine bottles in the back of the car and 
found a pair of high heels beside the driver's side door. Officer McGowan went 
around to the back of the house and found in the yard what she described as a leather 
bag with fresh blood on it.  At Officer McGowan's request, dispatch called the 
neighbor who reported the disturbance.  Dispatch was told by the neighbor that Doe 
had dementia.  Officers Wohlleb and Doxey responded to the scene.  The officers 
entered the dwelling through the unlocked back sliding glass door, where they 
encountered Doe.  The officers asked Doe if everything was okay, and she said it 

1 Doe died during the pendency of this appeal, but we still refer to the plaintiff as 
"Doe." 



           
    

  
    

  
    

   
    

        
    

    
  

       
   

      
  

   

     
   

 
       

   
 

 

   
 

    
  

     
    

   
     

    
    

  

was. They asked Doe who else was in the home, and Doe told them Daughter was 
upstairs. The officers asked Doe to escort them upstairs. 

Accounts of what occurred next differ significantly between the two sides, but 
the differing accounts mean little to the issues before us.  Daughter testified she was 
asleep in her bed when she was awakened by a person in her bedroom; she claims 
she did not know who the person was and thought the person was there to do her 
harm, so she yelled at the person to get out.  Daughter claims Officer McGowan 
flung her out of bed and restrained her. The officers contend Daughter was asleep 
fully clothed on top of the covers on the bed, had a large red wine stain on her shirt, 
and had a bleeding gash on her knee. One asked if Daughter needed medical 
attention and she said she did not. Wohlleb and Doxey left the room, and, according 
to Officer McGowan, Daughter began screaming at Doe, flailed her arms, and poked 
McGowan in the eye. Daughter was arrested for assault on a police officer and taken 
to jail. Doe was left alone until approximately noon the following day, when 
Daughter called Doe's brother and asked him to check on Doe. The brother testified 
he found Doe in obvious mental distress and wearing a soiled adult diaper.  Doe was 
eventually taken to the hospital and was diagnosed with a urinary tract infection. 

Doe sued the officers and the City. Pertinent to this appeal are Doe's causes 
of action against the officers and the City pursuant to 42 U.S.C. § 1983.  Doe claims 
the officers violated her Fourth Amendment rights by entering the dwelling without 
a warrant. Doe's section 1983 claim against the City is based on Doe's contention 
that the City engaged in deliberate indifference to Doe's rights by failing to properly 
train its officers. 

II. 

Doe's appeal centers on the trial court's response to the last of several 
questions submitted during deliberations. 

The substance of the trial court's first and second overall charge to the jury is 
not an issue in this appeal, but a summary of the charge relevant to the section 1983 
claims against the officers and the City will aid understanding of the issue before us. 
The trial court instructed the jury that in order to prove her section 1983 claim against 
the officers, Doe must establish: (1) the officers committed an act that deprived Doe 
of a right secured by the United States Constitution; (2) the officers acted under color 
of state law; and (3) the officers' actions proximately caused Doe's damages. The 
officers do not dispute they were acting under color of state law. As to the first 
element, the trial court charged the jury that a warrantless entry into one's dwelling 
is a per se violation of the Fourth Amendment to the United States Constitution.  The 



    
     

    
  

      
  

 
  

  
    

 
 

   
  

 
   

  

      
 

  
 

   
     

 
 

   
      

   
       

 
   

       
    

                                        
  

     
  

officers did not dispute they entered without a warrant but claimed exigent 
circumstances justified the warrantless entry. The trial court charged the jury that 
the existence of exigent circumstances, if proven by the officers, would excuse the 
warrantless entry.  As to the third element of Doe's section 1983 claim against the 
officers, the trial court instructed the jury that Doe must prove the constitutional 
violation was the proximate cause of Doe's injuries. 

With regard to Doe's deliberate indifference claim against the City, the trial 
court instructed the jury that Doe must prove (1) the officers violated Doe's 
constitutional rights; (2) they were acting under color of state law; (3) the City failed 
to train its officers, thus illustrating a deliberate indifference to the rights of those 
with whom the officers came into contact; and (4) the City's failure to train actually 
caused the officers to violate Doe's rights and was so closely related to the violation 
of rights as to have been the moving force that cause damage to Doe.  The trial court's 
instructions on the specifics of deliberate indifference are not relevant to this appeal. 

The trial court then gave a relatively typical jury charge on actual damages 
applicable to the claims against the officers and the City.  Pertinent to this appeal is 
the trial court's subsequent instruction on nominal damages:2 

[I]f you return a verdict for the plaintiff on a section 1983 claim but the 
plaintiff has failed to prove actual or compensatory damages for her 
claim[,] then you must award nominal damages of one dollar for that 
claim. A person whose federal rights were violated is entitled to a 
recognition of that violation even if he or she suffered no actual injury. 
Nominal damages such as one dollar are designed to acknowledge the 
depr[i]vation of a federal right even where you find no actual injury 
occurred. 

There were no objections to the foregoing instructions, and the jury retired to 
deliberate, accompanied by three separate verdict forms pertaining to the three 
officers and one verdict form pertaining to the City.  The parties advised the trial 
court that all agreed to the verdict forms. The first question on the officers' forms 
was, "Do you find that Plaintiff has proven by a preponderance of the evidence that 
[the officer] violated [Jane] Doe's constitutional rights by making a warrantless entry 
into [Jane] Doe's residence . . . . ?"  The first question on the City's form was, "Do 
you find that the Plaintiff has proven by a preponderance of the evidence that the 

2 Nominal damages are important in a section 1983 case because if a jury awards 
even nominal damages to the plaintiff, the trial court may award reasonable 
attorney's fees under 42 U.S.C. § 1988. 



  
   

      
    

 
 
  

 

 
  
 

    

         
  

      
      

 
     

 
  

   
 
 

    
    
  

   
       

 
   

  

    
   

    
 

   

City of North Charleston violated [Jane] Doe's constitutional rights by being 
deliberately indifferent with regard to training its officers?" All four forms 
instructed the jury that if the answer to the first question was "No," the jury was to 
"stop deliberating on this cause of action and sign the bottom of this form." 

The damages question on each officer's form read: "[D]o you find that 
Plaintiff has proven by a preponderance of the evidence that the constitutional 
violation caused damages to [] Doe?"  The damages question on the City's form read 
substantially the same.  None of the forms specifically referenced nominal damages. 

The jury submitted several notes during deliberations.  In its first note, the 
jury asked the trial court to repeat the entire jury charge, which the trial court did. 
Another note asked the trial court to define "preponderance," which it did.  Another 
note requested a copy of section 1983, which the trial court declined. 

Along with its note asking for a copy of section 1983, the jury submitted the 
note that is the focus of this appeal.  The note read: "For there to be a violation of a 
civil right, 4th Amendment, the plaintiff must demonstrate through the 
preponderance of the evidence to be bodily harm or injury or mental i.e. damages." 
The trial court engaged in an extensive colloquy with counsel as to how this question 
should be interpreted and answered. 

The trial court initially stated it was "not certain whether [the jury had] the 
concept of proximate cause or damages confused."  The trial court read the note 
again and stated, "[T]he more I read this note the more I think they have confused 
damages in the elements of section 1983."  The trial court continued the discussion 
and explained, "I think all they're asking is in order for there to be a violation of a 
civil right[] [under the] 4th Amendment the plaintiff must demonstrate . . . there 
must be bodily harm or injury and that's really not the inquiry." The trial court 
decided to recharge the jury on the elements of a section 1983 claim and stated it 
would reinstruct the jury on damages if the jury asked, and if the jury asked for more, 
it would reinstruct more. Doe argued the jury might be confused if it were not 
reinstructed on nominal damages, and counsel went back and forth with the trial 
court on that point.  The trial court concluded the jury would submit another question 
if it wanted additional instructions.   

During the subsequent reinstruction, the trial court repeated the three basic 
things a plaintiff must prove to establish a section 1983 claim: (1) a constitutional 
violation; (2) acting under color of state law, and (3) and that the plaintiff "must 
prove by the greater weight or preponderance of the evidence that the constitutional 
violation was the proximate cause of her injuries." The trial court stopped at that 



   
    

 

         
     

  
  

 

  
 

  
   

 

   

   
   

 
 

      
   

 
  

   
     

    

 
     
   

 

                                        
      

    
     

point and did not go into detail about the various damages—including nominal 
damages—the jury could award Doe if it determined any defendant had violated her 
federal constitutional rights. 

After this recharge, Doe argued the jury could "conceivabl[y] be hung up on 
whether the nominal damage fits as part of the injury." The trial court responded, "I 
think they were unclear about what constitutes the elements of the 1983 cause of 
action.  They don't even get to nominal damages unless you've proven that there was 
a constitutional violation."3 

The jury answered "No" to each of the first questions on all four verdict forms 
and deliberated no further.  All four forms included subsequent questions pertaining 
to damages, which the jury did not reach because of its "No" answer to the first 
question. 

III. 

A. Did the trial court err in failing to clarify the jury's question? 

Doe contends the disputed question inquired into damages (including nominal 
damages), not the threshold issue of whether there was a constitutional violation. 
Doe argues the trial court's refusal to again instruct the jury on nominal damages was 
misleading, incorrect, and omitted the language responsive to the jury's actual 
question. In other words, Doe does not argue the disputed recharge was 
substantively incorrect; rather, Doe argues the recharge did not go far enough. 

The court of appeals concluded the disputed question was ambiguous, stating, 
"The trial court could just as well have reached the conclusion the jury was asking 
about damages and not liability . . . . . Still, given that we believe both views of the 
jury's question are possible, we believe the trial court did not abuse its discretion." 
Doe, 433 S.C. at 454, 858 S.E.2d at 819. 

We agree with the court of appeals that the disputed question was susceptible 
of more than one meaning. However, the court of appeals erred in applying a 
deferential standard of review of the trial court's decision as to how it would respond 
to the question.  Other jurisdictions have addressed the general question of how a 

3 In her brief, Doe contends a simple "No" answer to the disputed question from the 
jury would have sufficed.  During oral argument, Doe argued she requested the trial 
court to give the jury a "No" answer, but that request is not in the record. 



 
 

 
   

      
    

    

 
   

  

    
   

    
    

    

 

     
      

    
     

   
     

    
  

   
     

      
   

       
  

      
      

 
   

trial court should respond to a jury question when the question reflects confusion 
about a legal issue: 

"When a jury sends a note which demonstrates that it is confused, the 
trial court must not allow that confusion to persist; it must respond 
appropriately." Alcindore v. United States, 818 A.2d 152, 155 (D.C. 
2003); see also, e.g., Murchison v. United States, 486 A.2d 77, 83 (D.C. 
1984) (trial court is under obligation to respond to jury's confusion 
where jury "makes explicit its difficulties") (internal quotation marks 
omitted).  The trial court is required to clear away any confusion "with 
concrete accuracy." Bollenbach v. United States, 326 U.S. 607, 613, 
66 S. Ct. 402, 90 L.E.d 350 (1946). 

Sanders v. United States, 118 A.3d 782, 783-84 (D.C. 2015). If confronted with an 
ambiguous jury question, the trial court cannot select one reasonable interpretation 
and ignore other reasonable interpretations. If the parties do not agree how the trial 
court should respond to the question, the trial court must seek clarification from the 
jury. Failure to do so is an error of law. 

B. Is a new trial required? 

Doe and the dissent contend the trial court's error requires reversal and a new 
trial. They correctly note, as did the dissent in the court of appeals, that a plaintiff 
in a section 1983 claim does not have to prove "traditional damages" and that "the 
violation of a [constitutional] right is itself considered an injury." Doe, 433 S.C. at 
455, 858 S.E.2d at 819-20 (Geathers, J., dissenting) (citing Uzuegbunam v. 
Preczewski, 592 U.S. ___, 141 S. Ct. 792, 802 (2021)). Doe contends the question 
of whether there was a constitutional violation and the unique role of nominal 
damages in a section 1983 action go hand in hand such that a recharge on the 
elements of a section 1983 claim without a recharge on nominal damages is 
manifestly prejudicial. Under the circumstances present in this case, we disagree. 

The officers' verdict forms instructed the jury to first determine whether "[the 
officer] violated [Jane] Doe's constitutional rights by making a warrantless entry into 
[Jane] Doe's residence . . . ." The specificity of that question—whether Doe had 
proven the officer had made an unconstitutional warrantless entry—is important. If 
the jury had answered "Yes" to that question, the jury would have moved to the 
damages questions. The jury's "No" answer to the first question establishes that the 
jury determined Doe had not proven an unconstitutional warrantless entry.  The "No" 
answer renders moot the question of damages—nominal or otherwise. 



 
      

     
       

   
     

    
   

      
  

 

     
  

    
      

    
  

    
   

     

 

  
    
  

  

                                        
    

  

We disagree with the dissent's contention that we are "repeating the trial 
court's mistake."  Rather, we hold that in this case the trial court's mistake did not 
affect the verdict.   A repeat of the nominal damages charge would not have resulted 
in a different answer to the first question on the verdict forms.4 Therefore, the trial 
court's error in not seeking clarification of the question was harmless. See State v. 
Middleton, 407 S.C. 312, 317, 755 S.E.2d 432, 435 (2014) (holding in a harmless 
error analysis, the inquiry is whether the erroneous charge contributed to the verdict 
rendered); see also Horry Cnty. v. Laychur, 315 S.C. 364, 368, 434 S.E.2d 259, 262 
(1993) ("In order to warrant reversal for refusal of the trial judge to give requested 
jury instructions, such refusal must have been both erroneous and prejudicial."). 

Conclusion 

The court of appeals erroneously applied a deferential standard of review in 
reviewing the trial court's reasoning of how the trial court would respond to the jury's 
ambiguous question. We hold that when a trial judge receives an ambiguous 
question from the jury and the parties do not agree how the trial court should 
respond, the trial court must seek clarification from the jury. Once the jury has 
clarified the question, the trial court may answer the question in the manner 
permitted by law. Here, we hold that a recharge on nominal damages would have 
had no impact on the jury's "No" answer to the first question on each verdict form.  
Therefore, the error was harmless and we affirm the court of appeals in result. 

AFFIRMED IN RESULT. 

KITTREDGE, Acting Chief Justice, and Acting Justice Jean H. Toal, concur. 
HILL, J., dissenting in a separate opinion in which Acting Justice Kaye G. 
Hearn, concurs. 

4 The dissent refers to the verdict forms as "ambiguous" because they do not mention 
nominal damages.  The parties agreed to the verdict forms. 



 
 

    
  

   
 

  
   

  
    

    
 

 
 

  
   

 
 
 

HILL,  J.,  dissenting:  I agree with the majority that the  trial court erred by not asking  
the jury to clarify its question.  I respectfully dissent because, in my view, this error  
prejudiced Doe, and the trial court's ensuing recharge  doomed her case at a pivotal  
point.   
 
A jury's request for clarification of the law is often the  defining moment (literally)  
of a trial, demanding a deft touch by the  trial judge.   Horry Cnty. v. Laychur, 315 
S.C. 364, 369,  434 S.E.2d 259, 262 (1993); State v. Smith, 304 S.C. 129, 132,  403  
S.E.2d 162, 164 (Ct. App. 1991).  We have held that the  stakes are raised at this  
critical moment, and the risk of prejudice  rises when a bad supplemental charge is  
given in response  to the jury's question.   Laychur,  315 S.C.  at 369; see  also  McKnight  
v. State, 378  S.C. 33, 48, 661 S.E.2d 354, 362 (2008) (because bad charge was in a  
supplemental instruction, it "likely attained special significance in the minds of  
jurors"); Lowry, 376 S.C. 499; State v. Blassingame, 271 S.C. 44, 46–47, 244  S.E.2d 
528, 529–30 (1978).   One of the strongest presumptions in law is that jurors are  
presumed to follow their instructions.   When, as here, a supplemental instruction  
dilutes and  distorts a  previous  charge  on the same point of law,  then "the judge's last  
word is a pt to be the decisive word."   Bollenbach v.  United States, 326 U.S. 607, 612 
(1946).  As best we can tell, the jury had been deliberating for about six hours before  
submitting the question that prompted the bad recharge.  It reached a verdict less  
than fifteen minutes after  it received the  trial court's misleading answer.  

The jury's question bears repeating: "[F]or there to be a violation of a civil right, 4th 
Amendment, the plaintiff must demonstrate through the preponderance of the 
evidence to be bodily harm or mental i.e. damages."  One straightforward–and 
correct–answer to the question would have been the answer Doe urged the trial court 
to give: that a plaintiff in a §1983 case may prevail without proving damages.  And, 
in fact, the trial court's initial instinct was that the jury appeared to be asking whether 
"in order for there to be a violation of a civil right," the plaintiff must prove she 
suffered bodily harm or mental injury.  Unfortunately, the trial court suppressed that 
instinct, remarking "that's really not the inquiry. The inquiry is whether the plaintiff 
has proven by a preponderance of the evidence three elements [of a § 1983 claim]." 

The trial court then recharged the jury, in part: 

In order to prove her claims the plaintiff must establish by 
the greater weight or the preponderance of the evidence 
the following three elements: The defendants committed 
an act which operated to deprive the plaintiff of her rights 
secured by the United States Constitution.  Second that the 



    
       
   

 
 

    
  

  
   
   

  
    

 
   

   
    

 
 

      
 
 

   
   

 
 

    
   

    
   

 
 

  
     

 
   

 
 

  
     

 

defendants acted under color of state law. And finally the 
defendants actions were the proximate cause of the 
plaintiff's damages. 

Each of these elements must be established separately for 
the plaintiff to prevail on her claim.  If the plaintiff proves 
all these elements by the greater weight or the 
preponderance of the evidence for her claim then you must 
return a verdict in favor of the plaintiff on that claim.  If 
however she fails to prove any of these elements for her 
particular claim you must return a verdict for the 
defendants on that claim. 

The trial court therefore recharged the jury—in response to their expressed 
confusion about damages—that, to win her case, Doe had to prove three elements, 
one of which was that the Defendants’ actions were the proximate cause of her 
damages.  This is not the law; a plaintiff in a §1983 civil rights case does not have 
to "prove" nominal damages, and in fact, the trial court had already twice instructed 
the jury that it could award nominal damages only in the event the plaintiff had not 
proven any actual damages.  Doe did not have to prove the existence, amount, or 
causation of nominal damages.  The importance of nominal damages in §1983 
cases—and its central importance to the issue before us—was well stated by Judge 
Geathers in his dissent to the majority opinion of the Court of Appeals.  The trial 
court's third charge removed any reference to nominal damages, leaving the jury 
with the indelible impression that the answer to their question was: "Yes.  For there 
to be a civil rights violation, the plaintiff must prove her damages by a preponderance 
of the evidence."  This was consistent with the trial court's earlier charge that 
"[d]amages are never presumed and the burden is on the plaintiff to present evidence 
that supports the assessment of damages." 

The trial court erred by rejecting Doe's suggestion that the jury was likely struggling 
to understand how the concept of nominal damages related to the elements of a 
§ 1983 claim. The majority finds the error irrelevant because it believes the verdict 
forms cured any confusion the jury may have had regarding whether Doe was 
required to prove damages to prevail on her claim.  I cannot agree.  The verdict form 
against the City, for example, was structured as follows: 

1. Do you find that the Plaintiff has proven by a 
preponderance of the evidence that the City of North 
Charleston violated Rhonda Doe's constitutional rights by 



 
 

 
  

         
 

  
 

 
 

  
         

 
   

  
 

  
 

 
 

       
   

   
 

  
       

   
   

 
    

  
 

  
    

     
 

   
 
 

being deliberately indifferent with regard to training its 
officers? 
___ yes (go to #2) 
___ no (stop deliberations on this cause of action and sign 
the bottom of this form) 

2. If you answered yes to #1, do you find that Plaintiff has 
proven by a preponderance of the evidence that any such 
constitutional violation by the City of North Charleston 
proximately caused damage to Rhonda Doe? 
___ yes (go to #3) 
___ no (stop deliberations on this cause of action and sign 
the bottom of this form) 

3. If the answers to #1 and #2 are yes, please state the amount 
of damages that should be awarded to Plaintiff for the 
allegation that the City of North Charleston was 
deliberately indifferent with regard to training its officers. 
$____________ (please state damages award in numbers) 

The majority is quite right that had the jury answered question one "yes," it would 
have then "moved to the damages questions." But, with great respect, I disagree 
with my friends in the majority that, had the jury answered question one "yes," then 
they would have understood they had to then award her at least nominal damages. 
The verdict forms do not mention nominal damages, and this reading of the forms 
overlooks question two, which asks if Doe proved the defendants' constitutional 
violation proximately damaged her. The fact that proof of proximate cause was the 
gist of question two reinforces the reality that the verdict forms contradicted rather 
than clarified the court's instruction. 

The majority is repeating the trial court's mistake.  Rather than clearing up the 
muddle caused by the trial court's recharge, the ambiguous verdict forms added to 
the confusion.  All we can know for certain is that the jury resumed its deliberations 
armed with a misleading instruction on the applicable law and almost immediately 
reached a verdict.  (If nothing else, this case is a good example of when the jury 
should be furnished with a written copy of the charge). 

The majority concedes it was error to recharge the jury without knowing what the 
jury was really asking.  In other words, the majority rules it is error to answer a jury's 
ambiguous question about the law without seeking clarification.  As the majority 



 
   

  
   

  
    

     
 

 
 

  
  

 

suggests, when faced with a jury question that could be interpreted as asking two 
different things, a trial court should not take a gamble on which interpretation is 
correct.  The majority rightfully holds that we, as an appellate court, should not defer 
to the trial court's gamble as an acceptable act of discretion.  There is no way to give 
an unambiguous answer to an ambiguous question, nor is it possible to cure an 
ambiguous recharge with an ambiguous verdict form. We should not re-roll the dice 
by hoping the verdict forms filtered out the flawed charge. 

I therefore respectfully dissent. 

Acting Justice Kaye G. Hearn, concurs. 
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A.I. Assistance for Lawyers 

Introduction 

Artificial intelligence is taking the world by storm, including the legal profession. There are new 

opportunities for doing legal work faster, better, and more easily. The key is to leverage those 

opportunities in the most efficient way possible. 

 

The newest form of A.I. is ChatGPT, a GPT technology garnering the most attention (and even 

a lot of hype and misinformation). There are other competing GPT tools, which are outside the 

scope of this paper.1 

GPT Technology 

GPT technology has been developing quietly for many years. But in early 2023, it exploded into 

public view. And the most exciting development is an A.I. chatbot known as ChatGPT. Lawyers 

are understandably interested in this technology. 

No matter what your level of tech proficiency is, ChatGPT has the potential to transform your 

practice in astonishing ways. 

And it’s probably safe to say that lawyers who ignore the opportunities offered by GPT 

technology will fall behind. When I made this assertion on LinkedIn (in April of 2023), many 

lawyers agreed. 

 

 
1 I believe it’s important to focus on one keystone tool, which is what ChatGPT is. If you want to consider 
one more option, check out Claude.ai which is free to use (currently) and equally capable to ChatGPT. 

https://openai.com/product/gpt-4
https://www.linkedin.com/feed/update/urn:li:activity:7054441257279909888/
https://claude.ai/chats
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Obviously, some lawyers fear the use and evolution of GPT technology, perhaps with 

justification. Others, like Carolyn Elefant see it differently. 

“As a small law firm owner, I once relied on freelance lawyers to draft basic contracts, 

conduct "lay of the land" research or prepare motions. But the truth is, since the launch 

of ChatGPT, and Casetext Co-Counsel, it's quicker and easier for me to do that kind of 

research myself. AI-powered research produces superior results to a mediocre 

freelancer, costs less and delivers an answer in under five minutes.” 

I recommend you start using GPT tools and develop a solid foundation upon which to make 

sensible assessments about its upsides and downsides.  

Having said that, let’s turn to some basic questions lawyers often have. 

What is ChatGPT? 

ChatGPT is an app built by OpenAI Using the GPT language models, it can answer your 

questions, write copy, draft emails, hold a conversation, explain code in different programming 

languages, translate natural language to code, and more—or at least try to—all based on the 

natural language prompts you feed it.  

 

It's a chatbot, but a really, really good one. And in March of 2023, OpenAI introduced GPT-4, 

which has been even more impressive. 

 

Right now, ChatGPT offers two GPT models. The default, GPT-3.5, is less powerful but 

available to everyone for free. The more advanced GPT-4 is limited to ChatGPT Plus 

subscribers. With the free account, you only get a limited number of questions daily. But GPT-4 

is so powerful that many people don’t mind paying for the extra capabilities. GPT-4 is the one 

getting most of the attention. 

For example, GPT-4 scored in the top 10% on a simulated bar exam (the prior version of 

ChatGPT scored in the bottom 10%). So ChatGPT's capabilities are rapidly developing. And 

that's why it's important to learn to use it now rather than later. 

What can ChatGPT do? 

You can ask ChatGPT to help with many things that involve text, including using it to: 

● brainstorm first drafts of articles or blog posts 

● summarize articles or popular books 

● craft detailed outlines using rough, unstructured input 

● write emails or revise them to make them easier to read 

● come up with a list of questions for an interview  

https://ernietheattorney.net/
https://www.linkedin.com/feed/update/urn:li:activity:7099333710704967680/
https://www.linkedin.com/company/casetext/
https://chat.openai.com/auth/login
https://zapier.com/apps/openai/integrations
https://zapier.com/blog/use-openai-gpt-3-to-write-emails/
https://zapier.com/blog/gpt-3-prompt/
https://law.stanford.edu/2023/04/19/gpt-4-passes-the-bar-exam-what-that-means-for-artificial-intelligence-tools-in-the-legal-industry/
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● compose scripts for podcasts and YouTube videos 

● help you learn to speak & write a foreign language 

In my 80/20 Principle podcast, I demonstrated how easy it is to use GPT technology to 

simulate a conversation with Tom Hanks. Using A.I. to mimic people's voices is shockingly 

accurate now. 

This can be good or bad. As usual, it depends on how the technology is used. 

What's it like to use ChatGPT? 

ChatGPT is easy to use. Just type in a request on the ChatGPT website. When you start using 

ChatGPT, you’ll be able to see for yourself how surprisingly-accurate many responses are.  

However, ChatGPT-4 takes time to produce responses, as seen in this video.  

One of ChatGPT's big features is that it can remember the conversation you're having with it. 

This means it can glean context from whatever you've asked it previously and then use that to 

inform its conversation with you.  

 

You can also ask for reworks and corrections, and it will refer back to whatever you’ve been 

discussing before. It makes interacting with the AI feel like a genuine back-and-forth.  

What do lawyers need to know about ChatGPT? 

Well, first, they should not be using it for legal research (like a New York lawyer did to his great 

misfortune). GPT technology is powerful but it does require you to keep using your critical 

thinking skills. 

In this paper, we’ll cover several things that most lawyers want to know, such as: 

● What are the ethical concerns and privacy issues for lawyers? 

● What are the best ways to craft ChatGPT requests (termed "prompts")? 

● What kinds of requests are not likely to produce helpful answers? 

● Why does GPT hallucinate or give false answers, and how can you avoid or minimize 

that problem? 

● What special GPT software is there for practicing lawyers? 

Most lawyers can use GPT properly if they don’t abandon the use of common sense and critical 

thinking.  

https://ernietheattorney.net/
https://chat.openai.com/share/5091642b-6574-4dde-979c-9e3fbc0ff641
https://ernietheattorney.net/portfolio
https://ernietheattorney.net/portfolio
https://ernietheattorney.net/portfolio/lfa259/
https://chat.openai.com/auth/login
https://www.loom.com/share/1a673c633fb54700ad2859c03a8cd89e?t=11
https://twitter.com/ernieattorney/status/1663226517067816961?s=20
https://twitter.com/ernieattorney/status/1663226517067816961?s=20
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General Utility of GPT Technology 

Here are some general things that ChatGPT can do. 

● help you write articles or blog posts 

● help you write better emails (e.g., make them easier to read) 

● help you prepare for an interview 

● help you summarize a long document into bullet points 

● help you lower your bills or plan meals 

● translate legalese into plain English  

● help teach you to speak a foreign language 

What can it do for Lawyers? 

Things like these: 

● Streamline legal research: helping lawyers quickly find relevant case law, statutes, and 

regulations. 

● Draft legal documents: Assist lawyers in drafting contracts, pleadings, and other legal 

documents with greater speed and accuracy. 

● Summarize important concepts (e.g., Right of First Refusal) 

● Draft a demand letter, petition, or request for admission (click to see examples) 

● Draft a common type of legal contract 

● Summarize a legal code provision 

The GPT Adoption Curve 

Like the technology challenges faced by using cameras and electronics in the courtroom, the 

adoption of ChatGPT will face many hurdles. One of the main sticking points is the concern 

about inaccuracies and privacy protection. 

Challenges for Lawyers 

Even though it can give incredibly accurate answers, ChatGPT isn't always right, and it's not 

trained to be a lawyer (obviously). So, for now, it won't replace lawyers. 

When using ChatGPT, it's important to consider your ethical duties. Those are more important 

than the benefits of ChatGPT. 

For instance, the potential for client confidentiality to be jeopardized when transmitting data 

between the user and the ChatGPT platform exists.  

https://ernietheattorney.net/
https://medium.com/geekculture/writing-a-medium-article-using-ai-openai-chatgpt-gpt-4-1ac3d0c23c
https://www.mailbutler.io/blog/email/ai-email-response/
https://twitter.com/sethbannon/status/1598036175285276672
https://www.cnet.com/tech/computing/the-five-best-uses-so-far-for-chatgpts-ai-chatbot/
https://twitter.com/itspaulai/status/1661720854122643456?s=46&t=19FeIgIPOKB13fNqfJb37A
https://shareg.pt/tUuVlm5
https://sharegpt.com/c/lQjSH7y
https://www.loom.com/share/ec00d81d60864073b80d482d362bd270
https://www.loom.com/share/ec00d81d60864073b80d482d362bd270
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Consequently, it is imperative that legal practitioners thoroughly acquaint themselves with 

ChatGPT's Privacy Policy and Terms of Use before using the service in conjunction with 

sensitive client-related data. 

I recommend you read those provisions to see how they might affect your use of ChatGPT. 

Law-Specific GPT Applications 

Of course, some software is already created specifically for lawyers, which no doubt addresses 

privacy or ethics concerns. 

If you handle litigation matters, you should know about Clearbrief.ai. 

Clearbrief.ai 

ClearBrief.ai uses patented AI technology to massively improve the process of drafting legal 

briefs inside Microsoft Word. After analyzing your draft brief, it will suggest relevant information 

that should be included.  

It can also analyze your opponents' briefs, find specific text in PDFs, and detect citations. And it 

will generate exhibits, accelerate cite checking, and automatically create a table of authorities.  

Finally, it allows sharing of hyperlinked PDF documents in court filings and creates password-

protected links for public litigation documents.  

Demonstration 

To learn more, watch this 7-minute video with excerpts from a demo that the founder of 

Clearbrief.ai provided to a group of solo/small firm lawyers on Zoom. 

How exactly does GPT work? 

ChatGPT operates by interpreting your request and then producing sentences it believes best 

address your query, based on its training. 

 

So, what's this training about? It's a method where the young AI receives basic instructions and 

is then exposed to vast amounts of data to refine its functions. GPT-3 was trained using about 

500 billion "tokens."  

 

These tokens help the AI understand and predict text. Most words are represented by a single 

token, but longer words might use more. Usually, tokens are about four characters in length. 

While OpenAI hasn't shared all details about GPT-4, it's clear that it was trained using a similar, 

if not larger, amount of data since it's even more advanced. 

 

https://ernietheattorney.net/
https://openai.com/privacy/
https://openai.com/terms/
https://clearbrief.com/
https://www.loom.com/share/ade57551443441e2ab281da23164edda
https://www.loom.com/share/ade57551443441e2ab281da23164edda
https://www.loom.com/share/ade57551443441e2ab281da23164edda
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If you want the Wikipedia explanation click here, but this is a nice, simple explanation.  

 

Here’s another good article that is pretty easy to understand. And if you really want to go down 

a rabbithole, read this Wired article.2  

 

Bottom Line: not even super tech-savvy people understand exactly how it gets the answers it 

produces. But this simplistic explanation is good enough to start wrapping your head around 

how it works. 

 

Predictions of GPT power 

The hype machine is in full force with A.I., especially when it comes to predictions of what it will 

ultimately be able to do. Here’s a short list of interesting articles to help you get a sense of what 

kinds of predictions are being made: 

 

● Generative AI will upend the professions  

● Generative AI Could Reduce Law Firm Revenue by 23.5%  

● Human Beings Are Soon Going to Be Eclipsed by AI (NY Times Opinion piece) 

 

Here’s an interesting take on how people react to AI systems. Note the article’s sensational 

headline: 

 
You can read the article here, but first, read how an A.I. chatbot summarized the article's key 

points. 

 
2 It’s entitled The Genius Neuroscientist Who Might Hold the Key to True AI (it may require a 
subscription to read) 

https://ernietheattorney.net/
https://en.wikipedia.org/wiki/Generative_pre-trained_transformer
https://confusedbit.dev/posts/how_does_gpt_work/
https://zapier.com/blog/how-does-chatgpt-work/
https://www.wired.com/story/karl-friston-free-energy-principle-artificial-intelligence/
https://www.ft.com/content/96a1877f-0bbb-48c7-be8f-4fed437810e8
https://www.geeklawblog.com/2023/08/generative-ai-could-reduce-law-firm-revenue-by-23-5.html
https://www.nytimes.com/2023/07/13/opinion/ai-chatgpt-consciousness-hofstadter.html
https://hbswk.hbs.edu/item/what-makes-employees-trust-vs-second-guess-ai
https://hbswk.hbs.edu/item/what-makes-employees-trust-vs-second-guess-ai
https://www.wired.com/story/karl-friston-free-energy-principle-artificial-intelligence/
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● Research by the Laboratory for Innovation Science at Harvard suggests that employees 

are likelier to trust AI algorithms when they know less about how they work but 

trust the people who designed them. 

● Understanding the inner workings of AI does not necessarily increase confidence in its 

recommendations. 

● Employees tend to trust their own intuition and anecdotal experience over AI's 

interpretation of data. 

● Trust in the developers and testers of AI systems is crucial for the acceptance of 

AI recommendations. 

● The study conducted with luxury fashion retailer Tapestry Inc. showed that employees 

were more likely to accept recommendations from a "black box" algorithm they couldn't 

interpret, resulting in better decision-making and financial results. 

● AI can improve human decision-making but will not replace human decision-

makers entirely. 

Sensational articles aren’t that helpful. If you want a thoughtful examination by a thoughtful 

lawyer, read Jordan Furlong’s article: Leading your law firm into the Gen AI Era.  

 

In this excellent podcast episode, two tech prominent experts discussed the recent 

surge in public fascination and the increasing use of AI-powered systems like ChatGPT, 

which now enables more human-like dialogues. Despite these impressive strides, they 

said it’s clear we have not yet attained true artificial general intelligence (AGI). 

They discussed the worry about possible misuses of AI, such as propagating false 

information, launching cyber attacks, or even personal scams. Protective measures are 

underway, but they observed that mitigating these threats entirely is a complex task. 

They noted that capabilities of an AI system are directly tied to the diversity and volume 

of data used for its training. More data, especially from the internet, enhances its 

abilities, but can also increase the likelihood of generating incorrect or harmful content. 

As AI-generated content becomes more common, fact-checking remains a formidable 

challenge. Hence, they emphasized the importance of going back to original sources 

and discerning where AI-generated information actually came from. 

While AI presents a tremendous opportunity to boost productivity and enrich human 

lives if leveraged correctly, several unresolved issues concerning its risks, ethical 

implications, and regulation still loom large. 

 

 

 

https://ernietheattorney.net/
https://jordanfurlong.substack.com/p/leading-your-law-firm-into-the-gen
https://pca.st/urd15lfn
https://en.wikipedia.org/wiki/Artificial_general_intelligence
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An Example of a ChatGPT conversation 

I recently asked ChatGPT to explain the concept of “functional fixedness” to me (don’t ask why). 

The conversation was interesting, so I’m reproducing it below. 

 

My Question: 

Are you familiar with the term "functional fixedness"? 

 

ChatGPT Answer 

Yes, I am familiar with the term "functional fixedness." It's a cognitive bias that limits a 

person to use an object only in the way it is traditionally used. This concept was first 

introduced by Karl Duncker, a Gestalt psychologist, in his work on problem-solving 

tasks. 

For instance, if you needed to prop open a door and had a heavy book nearby, 

functional fixedness might prevent you from seeing the book as a potential doorstop 

because we typically think of a book's function as something to read. 

Functional fixedness can limit our problem-solving capabilities and creativity because it 

narrows our perception of how we can use the objects and resources available to us. 

Overcoming functional fixedness can lead to innovative solutions and new ways of 

using familiar objects. 

 

My Question: 

How might this bias creep into the problem solving tendencies of lawyers who rely on 

precedent in constructing arguments? 

 

ChatGPT Answer 

That's an interesting question. Functional fixedness in the context of law might manifest 

as overreliance on established precedents, potentially hindering creative legal 

reasoning or novel interpretations of the law. 

Legal precedents are fundamental to the legal systems, particularly in common law 

jurisdictions where prior court decisions serve as a guide for decision-making in current 

and future cases. However, a lawyer who is "functionally fixed" might only see the 

application of law in terms of these established precedents and might overlook or 

undervalue unique or novel aspects of a new case that could potentially justify a 

different interpretation or application of the law. 

https://ernietheattorney.net/
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Such a lawyer might fail to propose new arguments or strategies, especially ones that 

might involve challenging existing precedents or advocating for the evolution of the law 

to better fit contemporary social realities. For example, the digital era has brought up 

numerous challenges in areas such as privacy, intellectual property, and contractual 

arrangements that often require new legal thinking beyond existing precedents. 

This is not to say that reliance on precedent is detrimental—on the contrary, it brings 

consistency and predictability to the legal system. The key is to strike a balance, 

recognizing when existing precedents adequately address a problem and when new 

legal arguments or interpretations are needed. 

Overcoming functional fixedness in this context may involve actively encouraging lateral 

thinking, questioning assumptions, seeking input from diverse perspectives, and staying 

abreast of societal, technological, and legal developments to understand how they 

might affect the interpretation and application of the law. 

 

How might the cognitive bias of “functional fixedness” hinder lawyers ’ability to appreciate and 

understand the practical implications of using generative AI tools like ChatGPT?  

 

That’s a question for you to ponder. And it’s best to ponder it as you use it firsthand, formulating 

your own understanding of it’s strengths and weaknesses. 

Conclusion 

Even if ChatGPT is not thinking in the way humans do, it’s certainly doing something that looks 

remarkably similar. The best way to understand ChatGPT (and other AI-driven tools) is to use 

them, but with a sensible dose of caution. 

 

And if you want additional information on ChatGPT use in the legal profession, check out my 

short email course (it’s free). Or email me at: ernie@lawfirmautopilot.com if you want to. 

 

About the Author 

Ernie Svenson helps lawyers use technology  to reduce overhead, improve efficiency, and gain 

freedom. He's a veteran law blogger, award-winning consultant, ABA Author, speaker, 

and podcaster. To learn more, visit his website: https://ernietheattorney.net. 

 

 

https://ernietheattorney.net/
https://lawfirm-autopilot.ck.page/8856e896ff
https://lawfirm-autopilot.ck.page/8856e896ff
mailto:ernie@lawfirmautopilot.com
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Tiny Physical → Big Mental 

Testosterone

Cortisol

Think of cortisol as nature’s built-in 
alarm system. It’s your body’s main 
stress hormone. It works with 
certain parts of your brain to control 
your mood, motivation, and fear.
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Coherence

Lorem ipsum dolor sit amet, consectetur adipiscing elit, sed do eiusmod tempor incididunt ut 
labore et dolore magna aliqua. Ut enim ad minim veniam, quis nostrud exercitation ullamco 
laboris nisi ut aliquip ex ea commodo consequat. Duis aute irure dolor in reprehenderit in 
voluptate velit esse cillum dolore eu fugiat nulla pariatur. Excepteur sint occaecat cupidatat non 
proident, sunt in culpa qui officia deserunt mollit anim id est laborum. § ¶ 123.

People learn better when extraneous 
material is excluded from the images 
and slides that are shown to them.  
This is an example of too much 
information because you are still reading 
and do not need any of this information.
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A. Just slid into her. Didn't hardly -- I don't 
even remember the rate of speed dropping. 
It just seemed like the car just slid. 
Q. Okay. 
A. Like it was a ice skater on a skating rink. 
Q. Alright. So at about forty-five miles an 
hour, like an ice skater on an ice rink you slid 
into the back of her? 
A. Yes.

Loop - To Teach

decisions

Thaler, R. H., Sunstein, C. R., & Balz, J. P. (2013). 
Choice architecture. The Behavioral Foundations 

of Public Policy, 428-439.

influenced

way choices presented
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PowerPoint Lessons People tend to put every word they 
are going to say on their PowerPoint 
slides.  Although this eliminates the 
need to memorize your talk, 
ultimately this makes your slides 
crowded, wordy and boring.  When 
you do this, you will lose your 
AUDIENCE’S ATTENTION LONG before 
you even reach the bottom of your...
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•Loss of Bladder Control
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Damages
Past Future

Dr. John Smith  ✅ ✅

Dr. Frank Lies ✅

Dr. Make Itup ✅

Rule 1006.  Summaries to Prove Content
The proponent may use a summary, chart, or calculation 
to prove the content of voluminous writings, recordings, 
or photographs that cannot be conveniently examined in 
court.  

The proponent must make the originals or duplicates 
available for examination or copying, or both, by other 
parties at a reasonable time and place. And the court may 
order the proponent to produce them in court.

Driving Record
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