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Saturday, June 18, 2022  
 

PART 2: Taxation 
Carolina Ballroom 1-4 

Part 2only (Saturday/Sunday) qualifies for 6.0 MCLE, including up to 1.0 LEPR credit hour;  
and 6.0 Taxation Specialization credit hours. 

 
 
2 p.m.  Registration  
 
2:10 p.m.  Welcome and Opening Remarks 
   Elizabeth Nelson 
   J. Aaron Nelson, Jr. 
   Andrew W. Saleeby 
 
2:15 p.m.  Understanding South Carolina Payroll Taxes 
   Erik P. Doerring, Burr & Forman, LLP, Columbia 
   
3:15 p.m.  State Tax Issues with Remote Workers 
   James P. Rourke, Nexsen Pruett, LLC, Columbia  
 
4:15 p.m.  Panel Discussion: Ethical Issues - Tax Opinion Policies and Procedures 

 C. Wells Hall III, Nelson Mullins Riley & Scarborough, LLP, Charlotte, NC 
Jasper L. Cummings, Jr., Alston & Bird, Raleigh, NC 

 
5:15 p.m.  Adjourn 
 

 Cocktail Hour (immediately following) 
   Sponsored in part by the South Carolina Bar Tax Law Section  
 
 
 
Sunday, June 19, 2022 
 
8:00 a.m.  Breakfast 
 
8:30 a.m.  Tax Credits and Incentives  
   Adam Quattlebaum, FORVIS, Greenville 
   
9:30 a.m. A View From the Bench: An Update on Recent Developments in the U.S. Tax Court 
   The Honorable Adam B. Landy, Trial Judge, U.S. Tax Court, Baltimore, MD 
 
10:30 a.m. Break 
 
10:40 a.m. Bringing the World to South Carolina: Insights from an Economic  

Development Attorney  
   Stephanie L. Yarbrough, Womble Bond Dickinson (US) LLP, Charleston 
 
11:40 a.m. Adjourn 
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2022 Al Todd Estate Planning & Taxation Workshop 
Part 2: Taxation  

  
 SPEAKER BIOGRAPHIES 

(by order of presentation) 

 
Erik Doerring 

Burr & Forman, LLP, Columbia, SC 

 
Erik Doerring is a tax attorney with Burr & Forman in Columbia.  He has been practicing for over 35 
years, and is a former attorney with the IRS Office of Chief Counsel and the U.S. Department of 
Justice, Tax Division.  In addition to his law degree from the University of South Carolina School of 
Law, Erik has a Masters in Tax Law (LLM) from New York University.  Erik is the leader of the Burr 
& Forman tax practice team. 
Erik advises clients in federal and state tax matters, and represents clients in tax matters before the 
IRS, state departments of revenue, state employment tax agencies, and local property tax assessors 
and boards, in tax audits, appeals, disputed refunds, and tax collection matters, including 
bankruptcy cases and criminal tax investigations. Erik represents tax clients in United States Tax 
Court, United States District Court, United States Bankruptcy Court, Courts of Appeal, and before 
state Administrative Law Courts and administrative hearing officers. 
Erik has been appointed as a mediator in federal tax cases between the IRS/United States 
Department of Justice and private litigants, and has also have been qualified and has testified as an 
expert witness in tax cases. 
Erik is a frequent speaker on tax law topics before state bar, CPA/accounting associations, trade 
groups, business organizations. 
 

James P. Rourke 
Nexsen Pruet, LLC, Columbia, SC 

 

As an attorney in Nexsen Pruet’s Tax Group, Jim focuses his practice in two distinct areas: 
employee benefits and state and local tax. 
In the area of state and local tax, Jim regularly represents both corporate and individual taxpayers 
through all stages of the audit process and resulting litigation before the Department of Revenue, 
Administrative Law Court, and state appellate courts. Jim has represented clients both challenging 
proposed assessments and seeking refunds in the areas of corporate tax, income tax, sales and use 
tax, admissions tax, state tax withholding, and property tax. Jim regularly represents both South 
Carolina and multinational corporations. 
Jim also works closely with businesses to find and take advantage of tax credits at both the state 
and federal level. He has experience with state infrastructure and other economic development 
incentives, as well as federal credits related to alternative energy and low income housing. He 
has assisted in the representation of Fortune 500 companies at the Administrative Law Court, 
South Carolina Court of Appeals, and South Carolina Supreme Court. 
Jim handles matters related to 401(k), profit sharing, pension and other qualified retirement plan 
administration, as well as the administration of insurance and other fringe benefits. Jim also 
advises clients with respect to nonqualified plans, including deferred compensation and phantom 
stock plans. Jim has also helped clients navigate the extensive regulatory network created by 
Health Care Reform under the Patient Protection and Affordable Care Act. 
In addition to his primary focus, Jim regularly advises public charities, supporting organizations, 4



private foundations, trade associations, social clubs, fraternal organizations, and cooperatives in 
applying for, receiving, and maintaining their exempt status. Additionally, Jim routinely works 
with exempt organizations regarding state property tax, admissions tax, and sales tax issues, and 
regularly assists clients in the sale and acquisition of exempt property to and from both for-profit 
and non-profit entities. Jim also has assisted in securing reinstatement of revoked and dissolved 
organizations at both the federal and state level. 
Most recently, Jim has handled a number of appeals deriving from preliminary calculations of 
proposed Employer Shared Responsibility Payments assessed under the Affordable Care Act. In 
many cases, Jim has been able to resolve these assessments with the IRS quickly and in an efficient 
and favorable manner. 
Community & Professional 
Board of directors, Cooperative Ministry 
Jim stays abreast of developments that impact employee benefits and state and local taxation. He 
enjoys sharing what he learns by speaking and writing as often as possible. 
Education 
University of South Carolina, J.D., 2010 
New York University, LL.M., 2011 
Harvard University, B.A., 2004 
Admissions 
South Carolina 

 
 

C. Wells Hall III 
Nelson Mullins Riley & Scarborough, LLC, Charlotte, NC 

 

Wells Hall is a partner in Nelson Mullins Riley & Scarborough's Charlotte and Charleston offices 
where he advises clients on the federal, state and multi-state tax aspects of mergers, acquisitions, 
reorganizations, structuring of business entities, private equity transactions, pass-through entities, 
estate investment trusts (REITs), and estate and gift tax planning in connection with such 
transactions.  He represents taxpayers before the Internal Revenue Service and Tax Commissions 
of various states in individual and corporate tax audits and appeals. Wells participated in the 
preparation of comments by the ABA Section of Taxation on the proposed Treasury Regulations 
under Section 199A (qualified business income deduction) and Section 1411 (net investment 
income tax).  He is one of the original drafters of the North Carolina S Corporation Income Tax Act, 
and the Model S Corporation Income Tax Act endorsed by the American Bar Association and the 
Multi-State Tax Commission.  He was a member of the drafting committee for the original enactment 
and subsequent revision of the North Carolina Limited Liability Company Act.  Wells is currently 
Chair Elect of the ABA Section of Taxation and the Past President of the American College of Tax 
Counsel and a former Regent.  He has served as Vice Chair - Pro Bono and Outreach of the ABA 
Section of Taxation, a former Member of Council, and former Chair of the S Corporation Committee 
of the Section.  He is a former Chair of the North Carolina Bar Association Section of Taxation and a 
former Regent and North Carolina State Chair of the American College of Trust & Estate Counsel.  
Wells is a frequent speaker at the NYU Institute on Federal Taxation and the NYU Summer Institute 
on Wealth Taxation, the Southern Federal Tax Institute, the UNC J. Nelson Young Tax Institute, the 
Tulane Tax Institute, and other national and regional tax programs.  He has been a contributor to 
numerous tax periodicals.  Wells received his B.S. from North Carolina State University and his J.D. 
from Duke University School of Law.    
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Jasper L. Cummings, Jr.  
Alston & Bird, Raleigh, NC 

 

Jack Cummings is counsel in Alston & Bird’s Federal Tax Group in Raleigh and Washington, D.C. He 
served as IRS associate chief counsel (corporate) and chair of the Corporate Tax Committee of the 
ABA Section of Taxation. His books include The American Jobs Creation Act of 2004 (with Robert 
Hanson); The Supreme Court’s Federal Tax Jurisprudence, published by the American Bar 
Association in 2010, second edition in 2016; and The Supreme Court, Federal Taxation and the 
Constitution, published by the American Bar Association in 2013. In addition, he regularly authors 
a column in Tax Notes (“What Were They Thinking?”). During 2018 and 2019, Jack published 12 in-
depth articles in Tax Notes explaining all the major international provisions of the Tax Cuts and Jobs 
Act of 2017. He is currently revising the BNA Portfolio on Lobbying and Political Expenditures. Jack 
is a graduate of Duke University, summa cum laude, Yale Law School, and the Graduate Tax Program 
of NYU Law School. He has also successfully argued a state tax case in the U.S. Supreme Court, Fulton 
Corp. v. Faulkner, 516 U.S. 325 (1996). Chambers USA recognized him as a senior statesperson in 
Tax Law in North Carolina. In 2019, The Best Lawyers in America recognized Jack as the “Lawyer of 
the Year” in Litigation and Controversy – Tax, in addition to being annually recognized in Tax Law. 

 
 

Adam Quattlebaum 
FORVIS, Greenville, SC 

 
Adam Quattlebaum is a partner with FORVIS, LLP in Greenville, SC. Adam leads FORVIS’ R&D tax 
credits practice and assists with maximizing their credits and supports clients through IRS and state 
audits.  
 

 
The Honorable Adam B. Landy 

U.S. Tax Court, Baltimore, MD 
 

Special Trial Judge Adam B. Landy joined the United States Tax Court on December 6, 2021. Prior to 
his appointment, Judge Landy was a Senior Attorney in the IRS Office of Chief Counsel in San 
Francisco, CA and Baltimore, MD. Judge Landy began his legal career as an Associate Attorney with 
McNair Law Firm, PA (now known as Burr & Forman, LLP) in Columbia, South Carolina. Judge Landy 
is a graduate of the University of South Carolina, University of South Carolina School of Law, and the 
Northwestern University Pritzker School of Law. 
 
 

Stephanie L. Yarbrough 
Womble Bond Dickinson (US) LLP, Charleston, SC 

 
Investigate South Carolina’s largest economic development deals of the past 20 years, and chances 
are Stephanie Yarbrough played a role in making them happen. One of the biggest assets she brings 
to clients is her familiarity with local and state decision-makers throughout the Southeast, and 
particularly in South Carolina, where Stephanie had previously served as the City of Charleston’s 
Director of Economic Development. In fact, when the New York Times profiled Charleston’s 
economic development boom in 2017, Stephanie was one of the local leaders the Times turned to 
for insight.  
Stephanie works closely with domestic and international companies seeking to expand or relocate 
operations to the Carolinas and the Southeastern United States. Her philosophy is to invest in her 
clients from the outset in order to build long-term partnerships for the future. She has extensive 
experience advising companies across a wide range of industries, including life sciences, retail & 6



consumer, manufacturing and software/technology.  
Her efforts on behalf of clients have led to the creation of thousands of new jobs and billions of 
dollars in new investments. During the recent COVID-19 economic downturn, she worked to help 
clients stabilize their businesses, including guiding them through the federal PPP loan process.  
She works with new and expanding businesses in identifying and negotiating all aspects of a 
complete incentive package, advocating before the proper entities during all phases of the incentive 
approval process and drafting all related documentation for Fee-in-Lieu of Tax Agreements, state 
grants, job tax credits, job development credits, utility grants and many other economic 
development incentives and grants. She also advises clients in general tax and corporate matters.  
Additionally, Stephanie works side by side with leading consulting firms and large law firms as local 
counsel on economic development deals where her local knowledge and tenacity can be critical to 
getting deals done.  
As a recognized thought leader in the economic development space, she is frequently sought after 
to speak at local and national industry conferences and regularly publishes articles and insights for 
her clients and the community.  
Professional & Civic Engagement  
Board Member, Upstate Alliance  
Capital Markets Conference Committee, Urban Land Institute - South Carolina  
Board of Directors, South Carolina Economic Developer’s Association  
Chair, SCEDA Legislative Committee  
Member, SCEDA Annual Conference Committee  
Board of Directors, South Carolina Aquarium  
Former Board of Directors Member, South Carolina Biotechnology Innovation Organization  
Board Vice-Chair  
Executive Committee  
Annual Conference Chair  
Board of Directors, Charleston Regional Development Alliance  
Member, Southern Economic Development Council  
Former Board of Directors Member, South Carolina Venture Capital Authority  
Former Board of Directors Member, College of Charleston Alumnae Association  
Former Board of Directors Member, MUSC Children’s Hospital  
Former Board of Directors Member, Dee Norton Lowcountry Children's Center  
Graduate, Riley Diversity Leadership Institute of Furman University  
North Carolina Bar Association  
South Carolina Bar  
Spoleto Festival USA Auction Committee  
Strategic Plan Alumni Focus Group Member, College of Charleston  
Honors & Awards  
Recognized in The Best Lawyers in America (BL Rankings), Economic Development Law, 2012 – 
Present  
Recognized in Charleston Business Magazine’s Legal Elite, Corporate Law, M&A and Government 
Relations, 2018 – Present  
Martindale-Hubbell Client Champion, 2019 – Present  
Named to South Carolina Legal Elite, 2020 – Present  
Women in the Law, Best Lawyers, 2021  
John Rivers’ List of Charleston’s Notable Women, Post & Courier, 2020  
“40 Under 40” Award, Charleston Regional Business Journal, 2011  
Education  
J.D., Southern Methodist University School of Law, 2001  
Dean’s List  
Managing Editor of SMU Law Review  
Barrister  7



Phi Delta Phi  
Excellence in Advocacy Award  
M.P.A., University of Charleston, 1998  
Honor Society  
B.A., College of Charleston, 1995  
Student Body President  
Admitted to Practice  
South Carolina  
North Carolina  
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Erik P. Doerring 
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SOUTH CAROLINA UNEMPLOYMENT INSURANCE TAXES: 

 THE “JOY” OF WORKING WITH SCDEW 

 

Erik P. Doerring 

Burr & Forman LLP 

Columbia, South Carolina 

(803) 799-9800 

edoerring@burr.com 

 www.burr.com 

 

 

I. INTRODUCTION 

 

South Carolina employers must comply with three levels of employment-related taxes: (1) federal, 

(2) State of South Carolina (SCDOR), and (3) State of South Carolina (SCDEW or DEW). 

 

South Carolina employers must file quarterly tax reports with the South Carolina Department of 

Employment and Workforce and pay South Carolina unemployment insurance taxes (SUTA) to 

SCDEW based on the employee’s wages and other factors.  South Carolina unemployment 

insurance taxes are collected to fund unemployment benefits paid by SCDEW to South Carolina 

workers.  SCDEW taxes are paid by the employer and not the employee. 

 

SCDEW vigorously audits the unemployment insurance tax liabilities of employers in South 

Carolina.  These audits have traditionally focused on “employee-independent contractor” issues, 

but now also focus on general compliance areas and other issues as well.   

 

The IRS audits and enforces the collection of federal employment and unemployment taxes, the 

South Carolina Department of Revenue audits and enforces and the collection of South Carolina 

employee income withholding taxes required of employers, and SCDEW audits and enforces the 

collection of South Carolina unemployment insurance taxes.  The common issues for all three tax 

agencies is employment and wages.  When SCDEW initiates and completes a South Carolina 

unemployment insurance audit of an employer, it shares this audit information with the IRS and 

SCDOR.  South Carolina unemployment insurance taxes/SUTA are creditable against federal 

unemployment tax liability (IRS Form 940).   If the IRS and/or SCDOR initiates and completes an 

audit, they also share this same information with SCDEW.   Thus, an employer “payroll tax” audit 

by either the IRS, SCDOR, or SCDEW will often result in additional “cascading” employment-

related tax audits with each of the other tax agencies.    
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Businesses in South Carolina can struggle with finances, and this includes employment taxes.  

Small business owners in particular often face cash-flow problems, deciding to make lease 

payments, pay the utility bills, and to pay “net-payroll” to their employees to keep the doors open, 

but where South Carolina unemployment insurance tax payments are not made to SCDEW.    

SCDEW has unique enforcement mechanisms to collect unpaid unemployment insurance taxes.  

SCDEW remedies to collect unpaid unemployment insurance taxes are different from the remedies 

of the IRS to collect unpaid federal employment/unemployment taxes and those of SCDOR to 

collect unpaid South Carolina employee income withholding taxes. 

 

Challenges arise where an employer may not pay employment-based taxes to each of the IRS, 

SCDOR, or SCDEW.    Each of these tax agencies views the other as a competing tax creditor.  If 

an employer owes employment-based taxes to all three tax agencies, and may have limited funds 

to pay some but not all of these employment-based taxes to the three tax agencies, what should the 

employer do? 

 

II. SOUTH CAROLINA UNEMPLOYMENT INSURANCE TAX 

 

A. South Carolina Unemployment Insurance Tax 

 

1. South Carolina employers must pay South Carolina Unemployment Insurance Tax (“UI 

Tax”) to the state.  All employers that pay wages in South Carolina must file a quarterly 

report with DEW.1  This report, Form UCE-120/101, must be filed with DEW after the 

end of each quarter, together with payment of the employer’s applicable UI Tax. 

 

2. UI Tax rates (for 2022) are based on rate classes, with 20 separate rate classes.  The 

tax rate (base rate + “contingency surcharge”) for rate class 1 is 0.0600% and rises up 

to 5.460% for employers in rate class 20.  An employer’s rate class is determined by 

DEW each calendar year based on the employer’s unemployment claims history as of 

the preceding June. An employer’s exact rate depends on its experience with the South 

Carolina UI system and current economic conditions.2 

 

3. UI taxes are charged on the first $14,000 of wages earned by an individual.  Wages 

earned after $14,000 are not taxed.  Applying a rate class, UI Tax can be as low as $8.4 

per employee on wages of $14,000, but can be as high as $764.40 on the same wages.3 

 

4. Employers who have at least 12 months of liability experience with the state system 

are considered “experience-rated employers” and have their tax rates based on 

their benefit ratio.4  The benefit ratio is the total benefits charged against an employer’s 

account by DEW during the applicable period divided by the employer’s taxable 

payroll during that same period.5 A higher benefit ratio indicates a greater “usage” of 

1 SCDEW Regulation 47-15 Reports and Instructions Relative to Report Form. 
2 S.C. Code Ann. § 41-31-10 et seq. 
3 See www.dew.sc.gov/employers/tax/paying-taxes.  
4 Id. S.C. Code Ann. § 41-31-5(1).  New employers who do not acquire the experience of a previously liable employer 

begin with a predetermined tax rate class of 12 for a given year. 
5 S.C. Code Ann. § 41-31-5(1).   
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the South Carolina UI system (i.e., payment of unemployment claims for the employer) 

and results in a higher rate class and tax rate. Each employer’s benefit ratio is listed on 

the annual Notice of Contribution Rate Form6 which is typically mailed out by DEW 

at the end of each year. Employers can use that benefit ratio to find their applicable tax 

rate for the year using the contribution table.7 

 

5. DEW UI Tax rate schedules are adjusted each year based on projected benefit costs for 

the year (“base rate”).8 

 

6. UI Tax rates are set each year by DEW to fund these program costs. Each employer is 

also responsible for a separate “Departmental Administrative Contingency 

Assessment” (DACA) surcharge of 0.06 percent which is added to the base rate.9 

 

7. UI Tax rate assignments by DEW to an employer do not have a formal appeal process; 

however, if an employer disagrees with any historical information contained in 

an annual Notice of Contribution Rate notice from DEW, the employer may request a 

review by DEW of this information within 30 days from the date on the notice.10 

 

8. As with any tax agency, DEW has the administrative authority to charge penalties and 

interest when tax reports are not filed and UI Tax is not timely paid.   For late-filed 

quarterly reports, DEW assesses a penalty of 10% of the tax due, from $25 to 

$1,000.11  Interest is also charged by DEW, in addition to penalties, of 1% per month 

until paid.12  If an employer is audited by DEW, and DEW determines that an employer 

under-reported its UI Tax liability, and this understatement was due to negligence, a 

10% penalty will be added.  If DEW determines that any UI Tax understatement was 

due to fraud, a 100% penalty is charged.13 

 

9. DEW also has a special provision where an employer has not filed a required quarterly 

report for UI Tax, or if DEW has issued a tax execution to an employer for past UI 

Taxes due.  In either case, DEW will increase the employer’s rate class to the maximum 

rate class 20 until the employer has filed its required reports with DEW and paid all 

taxes, penalties and interest required in any tax execution notice.14   This higher rater 

class will apply to all quarterly UI Tax liabilities of an employer, even those where the 

employer in the interim may have timely filed and paid taxes, until the prior returns are 

filed and all tax executions are paid. 

 

6 Also referred to a the “Annual Tax Rate Notice”. 
7 Note 163, supra. 
8 S.C. Code Ann. §§§ 41-31-45, 41-31-50, 41-31-55. 
9 An additional “Solvency Surcharge” was eliminated by DEW beginning in 2020, and which had been assessed to 

pay-off a federal bail-out loan to DEW. 
10 S.C. Code Ann. § 41-31-170. 
11 S.C. Code Ann. § 41-31-350. 
12 S.C. Code Ann. § 41-31-370(A). 
13 S.C. Code Ann. § 41-31-331. 
14 S.C. Code Ann. § 41-31-60. 
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10. DEW does not pay refunds of UI Taxes; it can make adjustments to UI Tax liability for 

an employer’s future obligations.15 

 

B. Audit/Examination Issues 

 

1. Employee – Independent Contractor Status 

 

a. The most common DEW audit issue is worker classification, i.e. whether a worker 

is an employee or an independent contractor for purposes of requiring the employer 

to pay UI Tax.16  DEW audits are conducted by DEW “Field Deputies”.   

 

i.   To represent an employer in a DEW audit, the employer must execute and file a 

SCDEW Form UCE-1010, Written Authorization, naming an individual, firm, 

or organization as an agent-representative.   

 

ii. The form is signed by the employer, and not the agent-representative.   

 

iii. Only one agent-representative can serve in this role during any given time. 

 

iv. The UCE-1010 can be filed directly with the DEW Field Deputy in connection 

with the audit, or can be filed online now with DEW.17 

 

b. Worker classification determinations by a DEW Field Deputy may be appealed to 

the Field Deputy’s supervisor (in Columbia).  If resolution cannot be reached, the 

employer may then request a hearing before a DEW Hearing Officer (appeals are 

through the SCDEW “Appeals Tribunal”).  The Hearing Officer will issue a 

decision, and which is reviewed by a DEW Appellate Panel.  The final decision of 

the DEW Appellate Panel can be appealed to the South Carolina Administrative 

Law Court; however, the SCALC sits as an appeal body, reviews the decision of 

the Hearing Officer based on the administrative record, and will affirm the decision 

of the Hearing Officer provided it is supported in the record by “substantial 

evidence”.18 

15 S.C. Code Ann. §§ 41-31-130, 41-31-360; however, SCDEW does have a limited right to refund UI Tax where an 

employer incorrectly paid UT Taxes on wages paid to an employee in another state.  S.C. Code Ann. §§ 41-31-360(B). 
16 See S.C. Code Ann. § 41-31-320 (DEW authority to examine UI Tax reports); S.C. Code Ann. § 41-31-350 (DEW 

authority to prepare reports where employer “refuses or neglects to file a proper report within 15 days after notice”).  
17 www.uitax.dew.sc.gov/agent-page.   To file a Form UCE-1010 online, an agent-representative must first register 

with DEW as such for an employer.  Registration is through the website portal.  Once an agent-representative is 

registered with DEW, separate Forms UCE-1010 can be filed by an agent-representative for separate employers, and 

where the agent-representative can access employer-specific UI Tax information for each employer, including balance 

due information. 
18 SCDEW Regulation 47-36 Review of Rulings with Respect to the Status, Liability, and Rate Contributions of an 

Employer or Employing Unit; SCDEW Regulation 47-51 Appeals to Appeal Tribunal; 47-52 Appeals to the Appellate 

Panel S.C. Code Ann. §§ 1-23-600(D), 1-23-380(5)(SCALC jurisdiction).  A DEW decision will be upheld by the 

SCALC where it is supported by “substantial evidence” and where the record as a whole allows reasonable minds to 

reach the same conclusion as the agency.  See Friends of Earth v. Pub. Serv. Comm’n of S.C., 387 S.C. 360, 366, 692 

S.E.2d 910, 913 (2010);  KBM Trucking v. South Carolina Department of Employment and Workforce, Dkt No. 10-

ALJ-22-0842-AP (SCALC 2011). 
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c. DEW is required by state statute to apply “common law rules” in determining 

whether an employer – employee relationship exists.19  A specific DEW regulation 

governing employee – independent contractor classification has been adopted by 

DEW, and also approved by the SCALC.20   The DEW Regulation provides: 

 

“The South Carolina Department of Employment and Workforce is 

not bound by the rulings of other entities when making its 

determination about whether an employer-employee relationship 

exists for the purpose of determining liability under the South 

Carolina Department of Employment and Workforce Laws. The 

Department may consider in its determinations rules, regulations, 

opinions, laws, and interpretations published by the United States 

Department of Labor, Internal Revenue Service, South Carolina 

Department of Revenue, South Carolina Wage and Hour Division, 

and State and Federal Court decisions. 

 

Under South Carolina Annotated Section 41-27-230(1)(b), the 

common law rules govern the determination of an employer-

employee relationship. The common law test focuses on whether the 

employer has the right to control the worker in the performance of 

his or her work. The Department will examine these factors in 

determining whether an employer-employee relationship exists: 

 

a. Whether the employer has the right to control or exercises control 

over the services performed for the job; 
 

b. Whether the employer furnishes the equipment; 
 

c. Whether the method of payment indicates an employment 

relationship, and 
 

d. Whether the employer has the right to terminate the employment 

relationship.”21 

 

d. South Carolina Administrative Law Court decisions reviewing DEW hearing 

officer determinations of employee – independent contractor status for UI Tax 

purposes focus on “control, specifically whether the purported employer had the 

right to control [the worker] in the performance of his work.”22  To this end, South 

19 S.C. Code Ann. § 41-27-230(1)(b). 
20 South Carolina Department of Employment and Workforce, In re: Document No 4316, Dkt No. 12-ALJ-22-0448-

RH (SCALC 2013). 
21 SCDEW Regulation 47-8. 
22 KBM Trucking v. South Carolina Department of Employment and Workforce, supra, citing Wilkinson ex rel. 

Wilkinson v. Palmetto State Transp. Co., 382 S.C. 295, 299, 676 S.E.2d 700, 702 (2009); Rest Assured, LLC v. South 

Carolina Department of Employment and Workforce, Dkt No. 12-ALJ-22-0209-AP (SCALC 2013)(same); Cellular 

Sales of South Carolina, LLC v. South Carolina Department of Employment and Workforce, Dkt No. 12-ALJ-22-

0294-AP (SCALC 2013)(same); 
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Carolina Administrative Law Court decisions examine the following four factors 

equally and as a whole: (1) direct evidence of the right or exercise of control; (2) 

furnishing equipment; (3) method of payment; and (4) right to fire. 23  These factors 

mirror the factors now adopted by DEW in its applicable regulation above.24  It is 

whether there is a right of control over a worker, and not whether actual control has 

been exercised.25  If a written agreement exists between the worker and the 

principal, this agreement will be considered, and given “considerable weight”, 

although the contract is not dispositive of the relationship.26 

 

C. UI Tax Collection Issues 

 

1. If an employer does not file a timely quarterly UI Tax report, and/or fail to timely pay 

required UI Taxes, SCDEW will assess/add penalties and interest.27 If an employer 

owes UI Tax (and/or penalties and interest), SCDEW will mail a UI Tax-due collection 

notice to the employer.  SCDEW shall also issue a “warrant for execution of collection” 

of UI Taxes if the taxes (and/or penalties and interest) are not paid within 10 days of 

notice.28  Issuance of a warrant of execution by DEW gives DEW the administrative 

right to levy (seize) an employer’s assets to pay taxes, penalties, and interest.29  When 

a warrant of execution is issued and “indexed”, a statutory lien arises in favor of 

SCDEW on all property of the employer.30 SCDEW may also contract with private 

collection agencies31 and also the South Carolina Department of Revenue to collect 

unpaid UI Taxes, penalties, and interest.32   

 

2. If an employer has not filed a timely quarterly UI Tax report with DEW, DEW will 

increase the employer’s rate class to the maximum rate class 20 for that quarterly 

period.33  Additionally, if SCDEW issues a “tax execution” (warrant of execution of 

collection) to an employer for unpaid UI Taxes, the rate class is also increased to rate 

class 20 until “all outstanding executions have been paid.”34  This is perhaps the most 

powerful UI Tax collection remedy in the administrative SCDOR arsenal, and 

supplements other administrative collection remedies, such as liens and levies. 

 

23 Id.  See also Kilgore Group, Inc. v. SC Employment Sec. Comm’n, 313 S.C. 65,68, 437 S.E.2d 48, 49-50 (1993). 
24  Note 163, supra. 
25  Kilgore Group, Inc. v. SC Employment Sec. Comm’n, supra. 
26 Wilkinson ex rel. Wilkinson v. Palmetto State Transp. Co., supra; Kilgore Group, Inc. v. SC Employment Sec. 

Comm’n, supra; KBM Trucking v. South Carolina Department of Employment and Workforce, supra. 
27 See II.A.8, supra, and related Notes. 
28 S.C. Code Ann. §§ 41-31-390(A). 
29 Id. 
30 S.C. Code Ann. §§ 41-31-380.  The lien is “indexed” when it is filed with the county in which the employer does 

business.  S.C. Code Ann. §§ 41-31-400(A).  However, see Note 37, infra, and related discussion concerning the new 

SCDEW online State Lien Registry. 
31 SCDEW has contracted with a third party private debt collection agency, “GC Services”, to collect unpaid UI Taxes. 
32 S.C. Code Ann. § 41-31-390(B). 
33 S.C. Code Ann. § 41-31-60(A). 
34 S.C. Code Ann. § 41-31-60(B). 
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i. Administratively, DEW has the right to assess penalties and interest, in addition to 

increasing the rate to rate class 20 for non-filing/non-payment.35  “Wilful” 

violations of SCDEW UI Tax provisions are subject to a separate penalty of $2,000 

(recoverable by DEW through an action filed in the South Carolina Administrative 

Law Court) and are also punishable as a crime – a misdemeanor – through a fine of 

not more than $250 or imprisonment for up to 30 days.36 

 

ii. The administrative position of DEW is that the rate class 20 increase is not a 

“penalty”.  The statute authorizing the rate class 20 increase is silent on the issue.37  

There are no published case decisions (yet) construing whether this rate class 20 

increase is a penalty, and whether the rate class 20 increase, in view of DEW’s other 

penalty assessment rights and remedies for the same conduct (i.e. for not timely 

filing UI Tax returns and/or timely paying UI Taxes), is in fact an unreasonable 

penalty subject to being stricken down by a court.38 

 

3. An employer or an employer agent-representative can access UI Tax account and 

balance due information through the DEW website portal.39   DEW now also has a 

“SCDEW State Tax Lien Registry” which can be accessed online by the public, and 

where SCDEW UI Tax lien and balance due information can be accessed.40 

 

4. DEW has the authority to “compromise” a UI Tax liability.41 

 

a.   Under this authority, DEW can reduce a UI Tax liability owed. 

 

b. DEW has not issued formal guidance under this authority. 

 

5. DEW has the authority to accept payment plans for unpaid UI Tax, provided interest is 

paid on any balance during the payment period.42 

 

6. Both the IRS and SCDOR have the right to impose personal liability on certain 

individuals involved in a business for unpaid employment-related taxes.   

 

35 See II.A.8, supra, and related Notes. 
36 S.C. Code Ann. §§§ 41-41-10, 41-41-30, 41-41-50. 
37 See Note 28, supra. 
38 The issue of whether a SUTA rate class increase is, in fact, a penalty can have priority and discharge ramifications 

in bankruptcy.  Compare 11 U.S.C. §§ 507(a)(8)(D) and 523(a)(1) with 11 U.S.C. § 507(a)(8)(G) and 523(a)(7). 
39 See page 5 discussion, supra, and including Note 17. 
40 www.uitax.dew.sc.gov/LienRegistry/registry.   The SCDEW online State Lien Registry was launched June 1, 2021 

and where SCDEW now records all SCDEW UI Tax liens in this registry.  The State Lien Registry replaces the filing 

of SCDEW liens and warrants with county offices, and includes all SCDEW tax liens and warrants that were 

previously-filed with county offices.  SCDEW liens and warrants are now issued and satisfied directly with SCDEW, 

and not through county offices. 
41 S.C. Code Ann. § 41-27-600. 
42 SCDEW Regulation 47-16.C. 
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a. At the federal level, personal liability can be assessed by the IRS for unpaid federal 

employee income tax withholdings and the employee share of social security 

(FICA).43   

 

b. For South Carolina, personal liability can be assessed by SCDOR or unpaid South 

Carolina employee income tax withholdings.44   

 

c. Often referred to as “trust fund”, “responsible person”, or “responsible party” 

liability, this is a powerful administrative remedy to collect unpaid employment-

based taxes.  Personal liability for unpaid employment-related taxes can be imposed 

by the IRS and SCDOR on the owners of a business (and others) and where this 

personal liability is “joint and several”.   

 

d. However, and importantly, DEW does not have the authority to personally assess 

UI Tax liability against individuals associated with an employer that has not paid 

UI Tax. 

 

7. Where an employer may have not paid federal, South Carolina, and SCDEW 

employment-related taxes, but does have funds which can be used to pay some of these 

tax liabilities, the traditional approach was to often pay the IRS first, because federal 

employment tax liabilities are often the largest in amount, and the IRS has the ability 

to personally assess some of the unpaid taxes against the owners of the business (and 

others).    Unpaid South Carolina employee income tax withholdings were often paid 

next, and principally because SCDOR also has the ability to personally asses the taxes 

(and also penalties and interest) against the owners of a business (and others).   Both 

the IRS and SCDOR have been very active in criminally prosecuting business owners 

who do not pay employment-related taxes, and with SCDOR being widely viewed as 

more aggressive this area.45  This factor has more recently favored paying South 

Carolina employment-related taxes first.  However, SCDEW has the powerful “rate 

class 20 increase” where quarterly reports are not timely filed and/or UI Taxes are not 

timely paid.  This rate increase can cause a UI Tax of $8.4 per employee to increase to 

$764.40 per employee on the same wages, or an increase by a factor of 91 (9,000 

percent!).  This can cause SCDEW liabilities to exceed applicable IRS and South 

Carolina employment-related taxes and, as a result, knowledgeable employers now 

consider paying down/off SCDEW liabilities first – or at least earlier. 

 

43 Personal liability cannot be assessed for the unpaid portion of matching federal employer social security taxes 

(FICA), penalties and interest assessed against the employer, and for separate federal unemployment taxes (Form 940 

– FUTA). 
44 Unlike federal “trust fund liability”, South Carolina personal liability can be assessed for all unpaid South Carolina 

employee income tax withholdings, and all related penalties, interest, and also collection-related costs. 
45 Both federal and South Carolina offenses are felonies.  26 U.S.C. § 7202; S.C. Code Ann. § 12-54-44(B)(2).  

SCDOR routinely announces arrests and convictions in this area, and which are posted to the SCDOR website. 

www.dor.sc.gov/communications/media.  
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State Tax Withholding

• General rule – employee is taxed where his/her services occur

• States can have wage/income, work days or no threshold.

o Compare SC (federal personal exemption amount -- $4,200 in 2022) to GA (24 

days or 5% or more of the nonresident’s total income)

• Requirement to withhold creates filing obligation

• Recent Confusion – S.C.’s adoption of federal one-half rule via regulation

www.nexsenpruet.com 
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Income Tax Withholding
• General rule – employee is taxed where his/her services occur

• Exceptions to Withholding

o Nonresident employees earning under the federal personal exemption amount (Code Section 

151(d))

o BUT - does not apply to construction, installation, engineering, or similar services where the 

situs of the job is in SC

o Resident employees earning less than $1,000

o Wages earned by a resident employee working outside SC (partially or totally) when (a) the 

wages are subject to the withholding laws of the state in which they are earned and (b) the 

employer is withholding income taxes on behalf of the other state

www.nexsenpruet.com 
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Income Tax Withholding
Allocating withholding obligation when services are performed across 

multiple states

• States can have wage/income, work days or no threshold.

o Compare SC (federal personal exemption amount - $4,200) to GA (24 days or 5% 

or more of the nonresident’s total income)

• Requirement to withhold creates filing obligation

• Recent Confusion – S.C.’s adoption of federal one-half rule

www.nexsenpruet.com 
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S.C. Rev. Rul. #22-3 (issued April 21, 2022)

• Example 1 – SC Employer with Residents & Nonresidents working 

exclusively in SC

• Employer with a SC facility near the SC/NC state line hires employees who are 

residents of SC and NC.

o DOR concludes – withhold SC income tax on SC and NC residents providing 

services in SC

www.nexsenpruet.com 
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S.C. Rev. Rul. #22-3 (issued April 21, 2022)

• Example 2 – Out-of-State Employer with Resident employee 

working exclusively in SC

• SC resident is an employee of an Iowa home improvement supply company. 

The employee works out of his home in SC. 

o DOR concludes - SC law requires an employer, including an employer located 

outside of SC, to withhold income tax on the wages of a SC resident employee 

working in SC, regardless of the location of the work in SC.

www.nexsenpruet.com 
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www.nexsenpruet.com

S.C. Rev. Rul. #22-3 (issued April 21, 2022)

• Example 3 – SC Employer with Resident working partially in SC and 

partially outside SC

• Example A - SC resident employee works 70% of the payroll period at the 

employer’s business premises in SC and 30% of the payroll period in GA (e.g., 

at the employee’s GA home or the employer’s business premises in GA). 

o DOR concludes - SC law requires the employer to only withhold SC income tax on 70% 

of the wages paid to the SC resident – BUT, if employer does not withhold GA taxes on 

work performed in GA, then obligation to withhold on 100% of wages paid

25
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S.C. Rev. Rul. #22-3 (issued April 21, 2022)

• Example 3 – SC Employer with Resident working partially in SC and 

partially outside SC

• Example B - SC resident employee works 10% of the year at the employer’s 

business premises in SC and 90% of the year in FL, a state with no individual 

income tax and no requirement for the employer to withhold on the employee’s 

wages.

o DOR concludes - SC law requires the employer to withhold SC income tax on 100% of 

the wages paid to the SC resident (i.e., the wages earned in SC and the wages earned 

in FL)

o IMPORTANT – resident vs. nonresident distinction

26
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S.C. Rev. Rul. #22-3 (issued April 21, 2022)

• Example 4 – Out-of-State Employer with Nonresident employee 

working in and outside SC

• An OH resident employed by an OH corporation chooses to rent and work from 

a beach house in SC for three months during the summer

o DOR concludes - SC law requires an employer, including an out-of-state employer, 

to withhold on the wages of a nonresident employee working in SC, whether the 

employee is working in SC at the direction of the employer or at his own choosing, 

for all services rendered in SC

27
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S.C. Rev. Rul. #22-3 (issued April 21, 2022)
• Example 5 – SC Employer with Nonresident employees working in 

and outside SC

• Manufacturer located in SC near the SC/GA state line employs GA residents. A 

nonresident employee (e.g., Georgia resident) works 70% of the payroll period 

at the employer’s business premises in SC and 30% of the payroll period at 

the employee’s GA residence. 

o DOR concludes - Under SC law, the wages of nonresident employees working 

partially in SC and partially outside of SC are subject to SC withholding only to the 

extent wages are for services rendered in SC. 

o i.e., one-half rule does not apply
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S.C. Rev. Rul. #22-3 (issued April 21, 2022)

• Example 6 – SC Employer with Nonresident employee working 

exclusively outside SC

• TX resident employed by SC employer. Employee does not physically work in 

SC at any time. 

o DOR concludes - SC’s withholding laws do not apply to a nonresident employee 

who is performing services exclusively outside of South Carolina. South Carolina 

withholding on nonresident employees is only required to the extent wages are for 

services rendered in South Carolina. 
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S.C. Rev. Rul. #22-3 (issued April 21, 2022)

• Example 7 – Out-of-State Employer with resident employee working 

exclusively outside SC

• SC resident hired by a LA oil company for a 12-month period to work on-

site exclusively in LA. The company does not have nexus with SC. The 

employee rents an apartment in, and lives in, LA, but maintains his 

domicile in SC. 

• DOR concludes - Since the employer does not have nexus with SC, 

SC cannot require the employer to withhold SC income tax on the 

wages paid to the SC resident employee. 
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Penalties
SECTION 12-8-2010. Liability of agent failing to withhold or pay tax.

(A) A withholding agent who fails to withhold or pay to the department an amount required by this chapter is 

personally and individually liable for the amount of tax not withheld or paid.

(B) If a withholding agent fails to remit an amount withheld from a taxpayer under this chapter to the 

department, the taxpayer is allowed a credit for the amount of income tax withheld from him but not remitted.

(C) The amount required to be withheld may not be collected from a withholding agent who fails to withhold 

income tax as required under the provisions of this chapter after the taxpayer whose wages or payments 

should have been withheld upon pays the tax applicable to that withholding. However, the payment by the 

taxpayer does not relieve the withholding agent from liability for penalty and interest.

(D) For purposes of this section, the term "withholding agent" includes an officer or employee of a 

corporation, or a member or employee of a partnership, who as such officer, employee, or member is under 

a duty to perform the act in respect of which the violation occurs.
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Telecommuting During and After the Pandemic
Where are your employees?
• South Carolina – Corporate Income/S&U Tax Nexus waived through 6/30/2022

(See DOR Info Letter #21-22)

BUT – SC will not use the temporary change of an employee’s work location to impose a withholding requirement; and an 

out-of-state business is not subject to SC’s withholding requirement solely due to the shift of employees working on the 

employer’s premises outside of SC to teleworking from SC

• North Carolina

No guidance issued. General rules still apply.

• Georgia

Relocation is not a basis for establishing nexus. No deadline.

BUT – relocation must be the direct result of temporary remote work requirements – this is limited to an official work-from-
home order or an order from a doctor
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Remote Workers
Other State Tax Issues

• Sales and Use Tax

o Less relevant with incorporation of Wayfair for remote sellers - economic presence and

applicable state sales thresholds

o SC - $100,000 in gross revenue in previous or current calendar year

o GA/NC - $100,000 or 200 transactions in prior or current calendar year

o Cautionary tale – no good deed goes unpunished 

www.nexsenpruet.com 
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Remote Workers
Other State Tax Issues

• Income Tax

• In-state employees performing services on behalf of employer can create nexus

• Telebright Corp., Inc. v. Director, Div. of Taxation, 25 N.J. Tax 333 (Tax 2010), aff’d, 

424 N.J. Super. 384 (App. Div. 2012) – 1 employee working from home in New 

Jersey on a full-time basis is sufficient to subject an out-of-state corporation to CBT.

• Business Property Tax

www.nexsenpruet.com 
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Remote Workers
Creating Nexus in a New State

• Other Reporting Obligations

• Certificate of Authority to Transact Business (Secretary of State)

• Unemployment Insurance (Department of Employment and Workforce)
o BUT – when splitting multi-state employees for unemployment purposes, you do not pay into 2 

states for the same employee. Look to where service is localized/base of operations 

• Department of Social Services Registration 

• Business License Tax/Fee 

• Professional Licensure Reporting
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Remote Workers
Internal Planning

• Track employee hours AND location

• Be proactive regarding new work opportunities

• Carefully consider work-from-home requests

• Consider implementing policies to restrict work in certain situations (e.g., vacations 
short-term relocations, unless prior approval is obtained)

• Communicate with your Accounting Department

36
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Discovering Issues
Being proactive 

• Voluntary Disclosure Program - Rev. Proc. #20-2 (issued Feb. 21, 2020)

• Available so long as

• Hasn’t been contacted by the DOR

• Not involved in audit/litigation

• Hasn’t ignored a nexus questionnaire

• Failure to file is due to fraud/gross negligence

• Not non-business individual income tax

• Penalties can be waived and assessment period can be less than 36 months
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Thank you!

Jim Rourke
Member | Employment & Labor Law Practice Group 
Columbia, South Carolina
jrourke@nexsenpruet.com
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TTax Opinion Policies and Procedures 
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Abstract 
This Article summarizes and comments on a 2021 survey by the American 

College of Tax Counsel (ACTC) on the policies and procedures followed by 
law and accounting firms in drafting tax opinions. The Article provides back-
ground on the contexts in which tax opinions are issued and considerations 
that are relevant to the composition of such opinions; defines and distin-
guishes among the levels of assurance at which tax opinions are typically pro-
vided; and presents an overview of ethical rules and related considerations, 
including Circular 230 and the Code’s preparer penalty provisions, impli-
cated in the process of drafting and issuing tax opinions. The Article con-
cludes by making several suggestions to professional firms that are engaged in 
establishing or reviewing their own opinion processes and to ACTC on how 
to move forward with its effort to provide useful information and materials 
to tax professionals. 
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II.  Introduction 
Many law and accounting firms have established procedures and policies 

for preparing, reviewing, and issuing tax opinions. In 2021, the Board of Re-
gents of the American College of Tax Counsel (ACTC) constituted a Task 
Force on Tax Opinion Procedures to conduct a survey to gather a sense of 
where firms “are” in this regard. This Article summarizes and comments on 
the survey and its findings.1 

Before describing the survey results, this Article provides background on 
the contexts in which tax opinions are issued and considerations that are rel-
evant to the composition of such opinions. In particular, the Article defines 
and distinguishes among the levels of assurance at which tax opinions are 
                       
 1 For a comprehensive and thoughtful study of tax opinions, see Robert P. Rothman, Tax 
Opinion Practice, 64 TAX LAW. 301 (2011). 
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typically provided and presents an overview of ethical rules and related con-
siderations, including Circular 230 and the Code’s preparer penalty provi-
sions, implicated in the process of drafting and issuing tax opinions. The Ar-
ticle concludes by making several suggestions to professional firms that are 
engaged in establishing or reviewing their own opinion processes and to 
ACTC on how to move forward with its effort to provide useful information 
and materials to tax professionals. 

III.  Why Do Clients Ask for Tax Opinions? 
Clients request written tax opinion letters for a variety of reasons and use 

these letters in a variety of contexts. The most common of these are described 
below. 

1.  Some clients simply seek written comfort that their tax advisers have 
thought carefully through the relevant issues and have confidence in their 
advice.2 Particularly when a client is risk averse or wishes to minimize the risk 
that a tax return position will be successfully challenged, a thoughtful analysis 
by the client’s tax professional provides reassurance. 

Often, though not necessarily, a law firm that issues a tax opinion also has 
worked with the client in structuring the transaction. In these cases, the value 
of the representation is not merely in the words of the opinion letter, but also 
in the ongoing lawyer-client relationship in which the firm advised the client 
on how to accomplish its business or investment objectives. (The same firm 
also could, but need not, assist the client in implementing the transaction.) 
Alternatively, comfort could come from a fresh look at a transaction by a firm 
that did not participate in its planning or structuring. 

The importance of providing comfort to a client in the form of a tax opin-
ion is particularly important at the moment for at least two reasons. First, 
Congress has recently enacted broad scale changes to our nation’s tax laws for 
which there is little or no guidance or authority. For example, the Tax Cuts 
and Jobs Act of 2017 created a new regime for taxing international transac-
tions.3 In these circumstances, even the most pure-of-motive taxpayers may 
ask for some level of assurance regarding the likely position of the Service on 
business practices, transactions, or investments. The more frequent or broad-

                       
 2 LINDA GALLER & MICHAEL B. LANG, REGULATION OF TAX PRACTICE 150–51 (2d ed. 2016). 
 3 Pub. L. No. 115-97, 131 Stat. 2054; see, e.g., Linda Sugin, The Future of the New Interna-
tional Tax Regime, 24 FORDHAM J. CORP. & FIN. L. 219, 227 (2019) (quoting Roseanne 
Altshuler) (“The Act made major changes to the international tax system. It made enough changes 
to easily keep us busy for a generation and to keep many of us out of retirement.”); Madeleine 
Burnette-McGrath et al., A Quick and Easy Guide to the New FDII, GILTI, and 100 Percent 
Foreign DRD International Tax Provisions of the 2017 Tax Cuts and Jobs Act, 38 VA. TAX REV. 
181, 181 (2018) (“Since these changes affect many areas of corporate taxation practices that have 
remained constant for decades, many taxation scholars, students, and educators are now faced with 
the task of deciphering the Tax Cuts and Jobs Act’s uncharted sections.”). 
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sweeping the legislative changes, the more likely taxpayers are to request writ-
ten analyses and appraisals of the likelihood of success should tax positions 
be challenged. 

Second, as the Service’s “no-rule” list (of areas in which it will not, or will 
not ordinarily, issue a ruling or determination letter) grows, clients seeking 
pretransaction comfort have little choice but to request tax opinions.4 In 
2021, for example, there were 253 domestic areas in which the Service will 
not issue a ruling, compared with 69 in 2011, and 62 in 2001.5 There were 
76 areas in which the Service will not ordinarily issue a ruling in 2021, com-
pared with 66 in 2011, and 62 in 2001.6 There were 29 areas in which rulings 
will not be issued until the Service has conducted further study in 2021, com-
pared with 19 in 2011, and 8 in 2001.7 Thus, the number of areas in which 
a taxpayer cannot, or likely cannot, obtain a ruling has grown from 132 to 
349 over the last 20 years. And even in areas in which the Service is willing 
to rule, the ruling process can take six months to a year or more for difficult 
issues.8 

2.  Clients seek tax opinions to defend against the imposition of tax pen-
alties by the Service. Opinion letters provided for this purpose are casually 
referred to as “penalty protection” opinions based on the notion that obtain-
ing a tax opinion may prevent the imposition of penalties by satisfying the 
“reasonable cause and good faith” exception of section 6664.9 

                       
 4 Jasper Cummings has suggested that the increase is the result of diminishing Service re-
sources. Jasper L. Cummings, Tax Opinion Practice Today, 145 TAX NOTES (TA) 1049, 1049 
(Dec. 1, 2014). 
 5 Rev. Proc. 2021-3, § 3, 2021-1 I.R.B. 140, 141–48; Rev. Proc. 2011-3, § 3, 2011-1 C.B. 
111, 112–16; Rev. Proc. 2001-3, § 3, 2001-1 C.B. 111, 112–15. The numbers are not as stark in 
the international context, where there were 14 areas in which the Service will not issue a ruling in 
2021, compared with 13 in 2011, and 10 in 2001. Rev. Proc. 2021-7, § 3, 2021-1 I.R.B. 290, 
290–91; Rev. Proc. 2011-7, § 3, 2011-1 C.B. 233, 233; Rev. Proc. 2001-7, § 3, 2001-1 C.B. 236, 
236–37. There were 39 areas in which the Service will not ordinarily issue a ruling in 2021 com-
pared with 36 in both 2011 and 2001. Rev. Proc. 2021-7, § 4, 2021-1 I.R.B. at 291–93; Rev. 
Proc. 2011-7, § 4, 2011-1 C.B. at 234–35; Rev. Proc. 2001-7, § 4, 2001-1 C.B. at 237–38. 
 6 Rev. Proc. 2021-3, § 4, 2021-1 I.R.B. at 148–53; Rev. Proc. 2011-3, § 4, 2011-1 C.B. at 
116–20; Rev. Proc. 2001-3, § 4, 2001-1 C.B. at 115–19. 
 7 Rev. Proc. 2021-3, § 5, 2021-1 I.R.B. at 153–55; Rev. Proc. 2011-3, § 5, 2011-1 C.B. at 
120–21; Rev. Proc. 2001-3, § 5, 2001-1 C.B. at 119. 
 8 Yoav Shans, Tax Insurance is Ready to Launch, 171 TAX NOTES FED. (TA) 35, 37 (Apr. 5, 
2021). 
 9 GALLER & LANG, supra note 2, at 151. References to a “section” are to a section of the Inter-
nal Revenue Code of 1986, as amended (Code), unless otherwise indicated. 
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Although cases certainly can be found in which the existence of a tax opin-
ion enabled a taxpayer to avoid penalties,10 it is doubtful that penalty protec-
tion is very often the primary motivation in requesting (and paying for) a tax 
opinion. A taxpayer should want the underlying position itself to be upheld 
if challenged, with penalty avoidance being a secondary consideration. “If the 
opinion merely saves penalties, it has largely failed.”11 Thus, a tax opinion is 
likely not all about penalty protection, just partially at best. 

“Reasonable cause and good faith” is a defense to a number of penalties 
under the Code.12 Tax opinions are most often thought of, however, as a 
defense to accuracy-related penalties imposed under section 6662.13 These 
penalties are not imposed “if it is shown that there was reasonable cause [for 
the portion of the underpayment involved] and [that] the taxpayer acted in 
good faith with respect to such portion.”14 Regulations provide most of the 
rules defining (and governing) the scope of the reasonable cause defense, di-
recting that determinations be made on a “case-by case basis, taking into ac-
count all pertinent facts and circumstances,” the most important factor being 
“the extent of the taxpayer’s effort to assess the taxpayer’s proper tax liabil-
ity.”15 

Reliance on a professional tax adviser satisfies the reasonable cause and 
good faith standard if the reliance was reasonable and the taxpayer acted in 
good faith.16 (The regulation’s circular definition is not very helpful in this 
regard.) The professional advice (1) “must be based on all pertinent facts and 
circumstances and the law as it relates to those facts and circumstances,”17 
(2) “must not be based on unreasonable factual or legal assumptions,” and 
(3) “must not unreasonably rely on the representations, statements, findings, 

                       
 10 E.g., Southgate Master Fund, LLC v. United States, 651 F. Supp. 2d 596, 668 (N.D. Tex. 
2009), aff’d, 659 F.3d 466, 492–94 (5th Cir. 2011); Klamath Strategic Investment Fund v. United 
States, 472 F. Supp. 2d 885, 904–05 (E.D. Tex. 2007), aff’d, 568 F.3d 537, 548 (5th Cir. 2009). 
 11 Robert W. Wood, Tax Opinion or Private Letter Ruling? A 12-Point Comparison, 149 TAX 
NOTES (TA) 835, 836–37 (Nov. 9, 2015); see also Robert W. Wood, Debunking 10 Myths About 
Tax Opinions, 148 TAX NOTES (TA) 789, 789–90 (Aug. 17, 2015); Robert W. Wood, What 
Good is a Tax Opinion, Anyway?, 128 TAX NOTES (TA) 1071, 1071 (Sept. 6, 2010). 
 12 E.g., I.R.C. §§ 6657 (bad check penalty), 6712 (penalty for failing to disclose treaty-based 
return positions), 6694(a) (preparer penalty for unreasonable positions). 
 13 I.R.C. § 6662. 
 14 I.R.C. § 6664(c)(1). There is no reasonable cause exception for the noneconomic substance 
transaction penalty under section 6662(b)(6). I.R.C. § 6664(c)(2). Somewhat different rules apply 
in determining reasonable cause for reportable transaction understatements and underpayments 
attributable to substantial or gross valuations overstatements. I.R.C. §§ 6664(c)(3), 6664(d). The 
same reasonable cause and good faith exception applies with respect to imposition of a fraud pen-
alty under section 6663. I.R.C. § 6664(c)(1). 
 15 Reg. § 1.6664-4(b)(1). 
 16 Id. 
 17 Reg. § 1.6664-4(c)(1)(i). 
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or agreements of the taxpayer or any other person.”18 According to the Tax 
Court, the taxpayer must provide proof by a preponderance of the evidence 
that each of three requirements is satisfied: 

1. the adviser must be a competent professional with sufficient expertise 
to justify reliance, 

2. the taxpayer must have provided necessary and accurate information 
to the adviser, and 

3. the taxpayer must have actually relied in good faith on the adviser’s 
judgment.19 

This three-part test is only a minimum, however; courts often look at addi-
tional factors—for example, whether the adviser had a conflict of interest, 
whether the adviser was a promoter of a tax shelter, whether the tax opinion 
was sloppily written, etc.20 

Advice in this context refers to any communication from a tax professional 
setting forth that person or firm’s analysis or conclusion, which is provided 
to the taxpayer, and on which the taxpayer relies with respect to the imposi-
tion of an accuracy-related penalty.21 Tax opinions fall squarely within this 
definition of advice. As described below, they typically contain a detailed re-
cital of all relevant facts; set forth all assumptions that are made, representa-
tions made by others on which the opinion relies, or both; and carefully lay 
out the legal analysis underlying the ultimate conclusion(s) (i.e., opinions) 
stated in the letter.22 Thus, although there will be substantial hurdles along 
the way, if a taxpayer can show that she acted reasonably and in good faith in 
relying on a tax opinion, that opinion should insulate her from the imposition 
of accuracy-related penalties.23 

                       
 18 Reg. § 1.6664-4(c)(1)(ii). 
 19 Neonatology Assocs., P.A. v. Commissioner, 115 T.C. 43, 98 (2000), aff’d, 299 F.3d 221 
(3d Cir. 2002). The Tax Court continues to apply the Neonatology three-part test in the context 
of tax opinions. See, e.g., Pankratz v. Commissioner, 121 T.C.M. (CCH) 1178, 2021 T.C.M. 
(RIA) ¶ 2021-26  (taxpayer’s reliance on draft tax opinion was reasonable and in good faith). 
 20 See generally MICHAEL SALTZMAN & LESLIE BOOK, IRS PRACTICE AND PROCEDURE 
¶ 7B.03[3][a][ii] (rev. 2d ed. 2021). 
 21 Reg. § 1.6664-4(c)(2). 
 22 See infra Part III. 
 23 Raising the reasonable cause and good faith defense could constitute a waiver of the attorney-
client privilege, potentially requiring that a tax opinion and other communications be turned over 
to the government. See AD Investment 2000 Fund LLC v. Commissioner, 142 T.C. 248 (2014); 
Eaton Corp. v. Commissioner, Order, Docket No. 5576-12 (Apr. 6, 2015), available at 
https://my.kiplinger.com/members/links/ktl/150605/Eaton_Order.pdf [https://perma.cc/JB4Q-
TBNC]. 
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Tax opinions can play a role in avoiding the “substantial understatement” 
penalty24 (which is one of the accuracy-related penalties) in another way. In 
simple terms, an item on a tax return is treated as having been properly re-
ported, and therefore no substantial understatement penalty can be imposed, 
if there is or was substantial authority for the item.25 (As an alternative, a 
substantial understatement penalty cannot be imposed with respect to an 
item on a tax return if (1) the relevant facts affecting the item’s tax treatment 
are adequately disclosed on the return or a statement attached to the return, 
and (2) there is a reasonable basis for the tax treatment.)26 The Regulations 
define “substantial authority” in terms of weight: there is substantial author-
ity if the weight of legal authorities supporting the taxpayer’s position is sub-
stantial in relation to the weight of the contrary authorities.27 Guidance is 
provided as to how the analysis should be conducted, which authorities can 
be taken into account, and how a particular authority ranks relative to other 
authorities.28 Nonprimary authorities, upon which most taxpayers (who are 
unschooled in the tax law) would likely rely without the involvement of a tax 
professional, do not count at all. In the absence of relevant authorities, a well-
reasoned construction of the statute may constitute primary authority.29 

In most cases, showing that the substantial authority standard has been 
met is simply impossible without professional advice, which may come in the 
form of a tax opinion. Particularly when there is no authority and a well-
reasoned construction of the statute is the only way to satisfy the regulatory 
standard, a tax opinion setting forth a tax professional’s analysis and reason-
ing is the best, and may be the only, means of avoiding a penalty. 

3.  Some clients require tax opinions to satisfy a contractual condition. For 
example, the closing of a corporate acquisition may be conditioned upon re-
ceipt of an opinion that the acquisition will qualify under section 368 as a 
tax-free reorganization.30 

                       
 24 I.R.C. § 6662(b)(2). 
 25 I.R.C. § 6662(d)(2)(B)(i). 
 26 I.R.C. § 6662(d)(2)(B)(ii). Neither exception can apply to any item attributable to a tax 
shelter. I.R.C. § 6662(d)(2)(C). The regulations, however, provide that in the case of a noncorpo-
rate taxpayer, a tax shelter item is treated as having been properly reported if (1) there is substantial 
authority for the treatment and (2) the taxpayer reasonably believed at the time the return was filed 
that the treatment was more likely than not the proper treatment. Reg. § 1.6662-4(g)(1)(i)(A)–
(B). This regulation has no apparent basis in the statute and probably is based on an earlier statu-
tory provision. GALLER & LANG, supra note 2, at 53–54. 
 27 Reg. § 1.6662-4(d)(3)(i). 
 28 Reg. § 1.6662-4(d)(3)(ii)–(iii). 
 29 Reg. § 1.6662-4(d)(3)(ii). 
 30 Heather Field, Tax Lawyers as Tax Insurance, 60 WM. & MARY L. REV. 2111, 2124 (2019); 
Robert G. Woodward, Tax Opinions, 2010 ABA TAX-CLE 0923078 ¶ III.B (Sept. 2010), 
Westlaw, 2010 WL 4607769; Rothman, supra note 1, at 303. See also Canal Corp. v. Commis-
sioner, 135 T.C. 199, 205–06 (2010) (prior to engaging in a transaction that was later determined 
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Requiring a tax opinion as a condition of closing serves at least two pur-
poses. First, legal conclusions might rest on facts that are not known with 
certainty until a transaction closes. For example, satisfying the continuity of 
proprietary interest requirement in certain tax-free reorganizations may de-
pend on the trading price of the acquiring corporation on the closing date. It 
may be impossible, then, to know whether a transaction will qualify under 
section 368 until the closing date.31 Second, requiring a tax opinion as a con-
dition to closing enables a party to renegotiate terms until the last moment if 
a tax adviser realizes that a significant issue was missed during the lead-up to 
closing.32 

4.  Federal securities laws require that certain transactions involving the 
issuance of securities to the public include an opinion to support discussions 
of the tax consequences included in the offering materials. SEC Regulation 
S-K requires that a tax opinion be submitted for filings: 

1. on Form S-11 (REITs and certain other companies whose primary 
business is investing in real estate), 

2. to which Securities Act Industry Guide 5 applies (i.e., real estate lim-
ited partnerships), 

3. for roll-up transactions, and 

4. for other registered offerings when “the tax consequences are material 
to an investor and a representation as to tax consequences is set forth 
in the filing.”33 

                       
to be a tax shelter, the corporate taxpayer’s board conditioned the transaction’s closing upon an 
accounting firm (i.e., PwC) issuing a tax opinion at a should level of assurance). 
 31 Rothman, supra note 1, at 302–03. 
 32 Id. at 303. 
 33 17 C.F.R. § 229.601(b)(8); SEC Staff Legal Bulletin No. 19 at ¶ III (Oct. 4, 2011), 
https://www.sec.gov/corpfin/staff-legal-bulletin-19-legality-and-tax-opinions-registered-offerings  
[https://perma.cc/6REV-8JT5]. See generally N.Y. STATE BAR ASS’N, TAX SECTION, REP. NO. 
1261, REPORT ON TAX OPINIONS IN REGISTERED OFFERINGS (2012), available at 
https://nysba.org/NYSBA/Sections/Tax/Tax Section Reports/Tax Reports 2012/1261 Report.pdf 
[https://perma.cc/VS8P-SYXT]. Jasper Cummings has characterized the SEC rules requiring an 
explanation of material tax consequences as “thin to nonexistent.” Jasper L. Cummings, Jr., Tax 
Whipsaws and the SEC, 162 TAX NOTES (TA) 1183, 1192 (Mar. 11, 2019). 

So the bottom line is that an SEC reviewer has only “materiality” to stand on against a 
constant barrage of Wall Street efforts to say nothing when the law firms know the tax 
law and the SEC reviewer usually does not (or not to the same depth). As a result, we see 
the SEC reviewers feeling proud of themselves for making registrants change “certain 
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Legal counsel, an independent public accountant, or a certified accountant 
can render a tax opinion for this purpose.34 A private letter ruling from the 
Service also can satisfy this requirement.35 Tax consequences are considered 
material to an investor if “there is a substantial likelihood that a reasonable 
investor would consider the information to be important in deciding how to 
vote or make an investment decision or, put another way, to have significantly 
altered the total mix of available information.”36 

SEC guidance permits long-form or short-form tax opinions and deline-
ates what a tax opinion must include.37 Notably, the guidance is quite specific 
regarding the level (or levels) of assurance at which tax opinions may (or may 
not) be issued.38 

5.  Clients may request tax opinions to demonstrate that Financial Ac-
counting Standards Board (FASB) reporting thresholds have been met. Ac-
counting Standards Codification Subtopic 740-1039 largely incorporates the 
principles set forth in Interpretation No. 48, Accounting for Uncertainty in 
Income Taxes (commonly referred to as FIN 48).40 This guidance applies 
U.S. generally accepted accounting principles (GAAP) to the financial state-

                       
material tax consequences” to “material tax consequences” while missing more substan-
tive failings. 

Id. at 1192–93; see also Omri Marian, Reconciling Tax Law and Securities Regulation, 48 U. 
MICH. J. L. REFORM 1, 2–3 (2014). It should be noted, however, that Circular 230 standards gov-
erning written advice apply to tax opinions written specifically to satisfy the requirements of the 
SEC. See T.D. 9668, Regulations Governing Practice Before the Internal Revenue Service, 79 Fed. 
Reg. 33,685, 33,686 (June 12, 2014) (“The final regulations adopt the approach taken in the 
proposed regulations, eliminating the covered opinion rules in former § 10.35 and instead subject-
ing all written tax advice to one standard under final § 10.37 . . . .”) (emphasis added). 
 34 SEC Staff Legal Bulletin No. 19, supra note 33, at ¶ III.A.1. 
 35 Despite the reference to a revenue ruling, the SEC Staff Legal Bulletin makes clear that only 
a private letter ruling would qualify: “[a]n IRS revenue ruling may be substituted for a tax opinion 
only if it is a specific letter ruling addressed to the registrant and covers all of the material tax 
consequences of the proposed transaction. Accordingly, a general revenue ruling that does not ad-
dress the specific facts of the proposed transaction would not be sufficient.” SEC Staff Legal Bul-
letin No. 19, supra note 33, at ¶ III.A.1 n.37; see also Robert W. Wood & Donald P. Board, Tax 
Opinions the SEC Way, 149 TAX NOTES (TA) 1307, 1307–08 (Dec. 7, 2015). 
 36 SEC Staff Legal Bulletin No. 19, supra note 33, at ¶ III.A.2. See generally Wood & Board, 
supra note 35, at 1308–10. 
 37 SEC Staff Legal Bulletin No. 19, supra note 33, at ¶ III.B. 
 38 Id. at ¶ III.C.4. 
 39 Income Taxes (Topic 740), in FIN. ACC’T STANDARDS BD., ACCOUNTING STANDARDS 
CODIFICATION (2009), available at https://asc.fasb.org/topic&trid=2144680 [hereinafter FASB 
ASC 740-10]. 
 40 Accounting for Uncertainty in Income Taxes, Interpretation No. 48 (Fin. Accounting Stand-
ards Bd. 2006) [hereinafter FIN 48]. 
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ments of domestic and foreign business entities, including not-for-profit en-
tities with activities that are subject to income taxes.41 A covered entity is not 
permitted to recognize the financial statement effects of a tax position unless 
the entity concludes that, based on the technical merits, the position is more 
likely than not to be sustained upon examination by the relevant taxing au-
thority.42 

Determining whether a tax position meets the more likely than not thresh-
old requires consideration of the facts, circumstances, and information avail-
able at the reporting date.43 A tax opinion is not required for this purpose. 
However, given the complexity of the particular issue or issues involved, the 
level of development (or nondevelopment) of the applicable tax law, the mag-
nitude of possible exposure, and the entity’s own expertise, a decision to seek 
an outside tax opinion may be prudent.44 

6.  By rendering tax opinions, transactional tax lawyers provide a version 
of insurance to their clients. Professor Heather Field has argued that tax opin-
ions provide an element of insurance to clients.45 She asserts that, in provid-
ing a tax opinion, a law firm conditionally agrees to indemnify its client for 
part of the potential loss the client will incur if the government successfully 
challenges the tax treatment described in the opinion. Thus, to some degree, 
a tax opinion is like tax insurance purchased from a third party. While Pro-
fessor Field does not argue that insurance is the primary or even a predomi-
nant function of tax opinions, she asserts that indemnification shifts a portion 
of the risk from the taxpayer (client) to the opinion writer, and therefore is 
an integral part of the economic relationship between the two.46 One is there-
fore left to ponder the extent to which the insurance aspect of tax opinions 
plays a role in clients’ decisions to seek tax opinions.47 

IIII.  Structure of Tax Opinions 
Tax practitioners give advice in many formats: traditionally in oral com-

munications in person or on the telephone, in memoranda and letters, but of 
                       
 41 FASB ASC 740-10-15-2. 
 42 FASB ASC 740-10-25-6. “More likely than not” means a likelihood of more than 50%. Id. 
An examination is deemed to include resolution of the appeals and litigation processes, if any. Id. 
 43 Id. 
 44 See, e.g., Marvin A. Kirsner & Taryn D. Goldstein, New Financial Reporting Rules Will 
Require Disclosure of Uncertain Tax Positions, 8 DERIVATIVES: FIN. PROD. REP. (Aug. 2007); 
Brian R. Walsh, FIN 48: Accounting for Uncertain Income Tax Positions, CONSTR. ACCT. & 
TAX’N 5, 8–9 (May/June 2007). FIN 48 itself states that, while independent tax opinions are not 
required, “a tax opinion can be external evidence supporting a management assertion.” FIN 48, 
supra note 40, at ¶ B34. 
 45 Field, supra note 30, at 2115. 
 46 Id. at 2118–19. 
 47 Professor Field characterizes her portrayal of tax opinions as descriptive, not normative, at 
least at this time. Id. at 2119. 
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late in voicemails, emails, and text messages. “At the pinnacle of legal advice 
is the formal [tax] opinion,”48 generally understood to be “a formal, written 
communication from a qualified tax adviser (generally an attorney or CPA 
who specializes in tax practice) to the client, or to another party at the client’s 
request, that is printed on letterhead stationery and clearly states that it con-
stitutes an ‘opinion.’”49 Practitioners and firms use their own preferred for-
mats and language in rendering opinions,50 but all tax opinions look more or 
less the same and include the components discussed below.51 

A.  Introductory Material 
Tax opinions typically begin with statements that set the stage. These in-

clude an explanation of the role of the issuing firm (e.g., advisor in structuring 
the transaction that is the subject of the tax opinion, role limited to outside 
review, etc.), the purpose for which the tax opinion was requested, a list of 
relevant documents that were reviewed by the issuing firm and that are rele-
vant to the opinion(s) being rendered, and disclaimers regarding the scope of 
the opinion letter or the issuing firm’s responsibilities.52 Common disclaimers 
include: 

1. that an opinion is based on the facts, representations, and assumptions 
that are specifically identified in the letter; 

2. that a tax opinion is based on the law as of a particular date and that 
the law could change, possibly retroactively; 

3. that the Service or a court could take a contrary view of the issues that 
are opined upon; and 

4. that an issuing firm has no obligation to notify the client of a change 
in the law.53 

                       
 48 Rothman, supra note 1, at 301. 
 49 Woodward, supra note 30, at ¶ I.A.3. Opinions typically express the view(s) of a practitioner’s 
firm rather than of a practitioner individually. Id. at ¶ I.B.3. 
 50 For an illustration of the format of a typical tax opinion, see Woodward, supra note 30, at 
Exhibit A. 
 51 Many of the components discussed in the text are mandated by, or are generally consistent 
with, section 10.37 of Circular 230, which prescribes requirements for written advice. See infra 
discussion accompanying notes 138–140. 
 52 Rothman, supra note 1, at 361–63. 
 53 Id. at 363. Sometimes, tax opinion letters caution that persons other than the addressee can-
not rely on the opinions stated therein. Woodward, supra note 30, at ¶ IV.A.1.c.5. 
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B.  Facts, Representations, and Assumptions 
Conclusions or opinions stated in tax opinion letters are based on the ap-

plication of legal principles to a particular set of facts.54 Therefore, all facts 
that are necessary to each opinion stated in a letter are or should be carefully 
identified. Facts can be established based on representations, transactional 
documents, and assumptions.55 As discussed below, representations and as-
sumptions can be relied upon only if they are reasonable.56 

C.  Legal Analysis 
The longest part of a tax opinion letter is usually the section that discusses 

the applicable law and explains the issuing firm’s reasoning underlying its 
conclusion(s).57 

D.  Opinions or Conclusions 
A tax opinion letter typically ends with the issuing firm’s conclusion or 

conclusions, expressed as an opinion or opinions at a stated level of assurance. 
“The wording is almost formulaic: most firms use something like ‘Based upon 
the foregoing, and subject to the assumptions set forth above, we are of the 
opinion that _____.’”58 These are the words that are sought by the client in 
requesting a tax opinion letter in the first instance. 

IIV.  Levels of Assurance 
Tax opinions predict how a court would rule in deciding the issue or issues 

opined upon, assuming the deciding court agreed with the facts as recounted 
in the letter.59 Stated differently, tax opinions predict the likelihood of a po-
sition being sustained on its merits if challenged by the Service. Opinions can 
be, and are, issued at varying levels of assurance.60 Although there are no for-
mal rules or definitive guidance, tax opinion letters typically give assurance at 

                       
 54 Rothman, supra note 1, at 366. 
 55 Id.; see also Cummings, supra note 4, at 1050–53 (discussing certificates of fact provided to 
tax opinion writers). 
 56 See Circ. 230 § 10.37(a)(2) (discussed infra at text accompanying note 140). 
 57 Rothman, supra note 1, at 364. Certain tax opinions do not contain a discussion of law. 
These are opinions, for example, dealing with section 368 reorganizations or other areas in which 
the law is well-settled or novel issues of law are not involved. Woodward, supra note 30, at 
¶ IV.A.3.a. 
 58 Rothman, supra note 1, at 364. 
 59 GALLER & LANG, supra note 2, at 151. 
 60 For a tongue-in-cheek description of tax opinion standards, see Anonymous, A Detailed 
Guide to Tax Opinion Standards, 106 TAX NOTES (TA) 1469 (Mar. 21, 2005). 
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one of five levels, generally expressed in percentage terms (notwithstanding 
how difficult it is to quantify particular outcomes).61 These are: 

Reasonable basis, 

Substantial authority, 

More likely than not, 

Should, and 

Will.62 

The level of assurance, or confidence level, expressed in a tax opinion with 
respect to a position usually is determined by the purpose of the tax opinion, 
though it need not be. For example, guidance issued by the SEC in connec-
tion with Regulation S-K is quite specific regarding the level or levels of as-
surance at which tax opinions may or may not be issued;63 tax opinions issued 
in connection with corporation acquisitions, opining that the requirements 
of section 368 are met, typically are issued at a will level of assurance;64 and 
so on. A tax opinion provided for penalty protection opines at a reasonable 
basis, substantial authority, or more likely than not level of assurance depend-
ing on the requirements of the underlying penalty. 

                       
 61 Percentages, of course, refer to the bottom of the range. For example, a tax return position 
that satisfies the “will” standard also satisfies all of the other standards. 
 62 Some commentators include “not frivolous” in the list. E.g., Robert W. Wood, The Uneasy 
Topic of Tax Opinion Standards, 165 TAX NOTES FED. (TA) 1823, 1823 (Dec. 16, 2019); Roth-
man, supra note 1, at 327. Presumably, firms would provide a formal tax opinion at such a low 
level of assurance only in rare circumstances. “Not frivolous,” therefore, is omitted from the list. 
See Rothman, supra note 1, at 324 (characterizing “not frivolous” as “[p]erhaps the lowest level at 
which there is some modicum of comfort as to a position (short of ‘a snowball’s chance in hell’)”). 
“Not frivolous” has been quantified as a five to ten percent likelihood of success in the context of 
section 6694 preparer penalties. STAFF OF THE JOINT COMM. ON TAX’N, 106TH CONG., STUDY 
OF PRESENT-LAW PENALTY AND INTEREST PROVISIONS AS REQUIRED BY SECTION 3801 OF THE 
INTERNAL REVENUE SERVICE RESTRUCTURING AND REFORM ACT OF 1998 (INCLUDING PROVI-
SIONS RELATING TO CORPORATE TAX SHELTERS) 160 (July 22, 1999) (JCS-3-99) [hereinafter 
JOINT COMMITTEE PENALTY STUDY]. 
 63 SEC Staff Legal Bulletin No. 19, supra note 33, at ¶ III.C.4. 
 64 Woodward, supra note 30, at ¶ IV.3.a. 
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A.  Reasonable Basis 
Reasonable basis has been variously quantified: by some, as low as 20%;65 

by others, as falling between 20 and 30%.66 Like substantial authority and 
more likely than not, reasonable basis has its source in, and derives its rele-
vance from, the Code and regulations governing penalties.67 According to 
Regulation section 1.6662-3(b)(3): 

The reasonable basis standard is not satisfied by a return position that is 
merely arguable or that is merely a colorable claim. If a return position is 
reasonably based on one or more of the authorities set forth in § 1.6662-
4(d)(3)(iii) (taking into account the relevance and persuasiveness of the au-
thorities, and subsequent developments), the return position will generally 
satisfy the reasonable basis standard even though it may not satisfy the sub-
stantial authority standard as defined in § 1.6662-4(d)(2). 

A position having a reasonable basis avoids a negligence penalty.68 A return 
position having a reasonable basis also avoids a penalty for substantial under-
statement of income tax if the relevant facts are adequately disclosed on a 
return or a statement attached to a return and the tax return position is not 
attributable to a tax shelter.69 Thus, reasonable basis tax opinions provided to 
clients relate primarily to the avoidance of negligence and substantial under-
statement penalties. 

A standard similar to the substantial understatement penalty applies to the 
preparer penalty under section 6694(a). Except in the case of tax shelters or 
reportable transactions, section 6694(a) penalties are not imposed if the rele-
vant facts are disclosed on the taxpayer’s return and the position has a reason-
able basis.70 Reasonable basis for this purpose has the same meaning as it does 

                       
 65 AICPA, INTERPRETATIONS OF STATEMENT ON STANDARDS FOR TAX SERVICES NO. 1, TAX 
RETURN POSITIONS 4 (updated Apr. 30, 2018), available at  https://www.aicpa.org/resources/ 
download/interpretations-of-statement-on-standards-for-tax-services-no-1-tax-return [https:// 
perma.cc/CRZ3-FUNY] [hereinafter AICPA, STANDARDS FOR TAX SERVICES]; JOINT COMMIT-
TEE PENALTY STUDY, supra note 62, at 160; Richard M. Lipton, Practitioner Helps Define “Rea-
sonable Basis” Standard, 166 TAX NOTES FED. (TA) 283 (Jan. 13, 2020); Woodward, supra note 
30, at ¶ V.A.2.b (apparently an outlier, quantifying reasonable basis as between 10 and 20%). 
 66 Rothman, supra note 1, at 327. 
 67 I.R.C. §§ 6662(d)(2)(B)(ii)(II), 6694(a)(2)(B); see also I.R.C. § 6700(b)(2) (providing that 
the Service may waive penalties for promoting an abusive tax shelter, imposed with respect to a 
gross valuation overstatement, if there was a reasonable basis for the valuation and the valuation 
was made in good faith). 
 68 Reg. § 1.6662-3(b)(1). 
 69 I.R.C. § 6662(d)(2)(B)(ii); Reg. § 1.6662-4(e)(1), -4(e)(2). 
 70 I.R.C. § 6694(a)(2); Reg. § 1.6694-2(d). Regulations ease the adequate disclosure require-
ment where the taxpayer refuses to comply by requiring that a signing preparer advise the taxpayer 
to disclose and document such advice, and by imposing similar advice and documentation require-
ments on nonsigning preparers. Reg. § 1.6694-2(d)(3). 
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for the taxpayer penalties discussed above.71 Thus, tax opinions at a reasona-
ble basis level of assurance may be written for other tax professionals who are 
concerned about their clients’ tax return positions. As discussed below, sec-
tion 10.34 of Circular 230 adopts a similar standard though it is doubtful 
that a formal tax opinion would be rendered for Circular 230 purposes.72 

B.  Substantial Authority 
According to the regulations, substantial authority is more stringent than 

reasonable basis and less stringent than more likely than not (the latter mean-
ing a greater than 50% likelihood of success).73 Oddly, most commentators 
nonetheless peg substantial authority at a 40% likelihood of success74 (mean-
ing that return positions with a less than 40% likelihood of success would not 
meet the substantial authority standard) despite the vast expanse between rea-
sonable basis—20% at the low end—and more likely than not—51%.75 

Substantial authority is particularly difficult to quantify in percentage 
terms. Unlike reasonable basis and other accuracy standards applicable to tax 
penalties, the regulations defining substantial authority do not focus at all on 
the merits of a tax return position or the likelihood that a taxpayer would 
prevail were a particular position challenged by the Service. Rather, the reg-
ulations focus only on the strength, or relative strength, of authorities sup-
porting a position. 

There is substantial authority for the tax treatment of an item only if the 
weight of the authorities supporting the treatment is substantial in relation 
to the weight of authorities supporting contrary treatment. All authorities 
relevant to the tax treatment of an item, including the authorities contrary 
to the treatment, are taken into account in determining whether substantial 

                       
 71 Reg. § 1.6694-2(d)(2). 
 72 Treasury Department regulations found in Title 31, Part 10, of the Code of Federal Regula-
tions govern practice before the Service and are commonly referred to as Circular 230. Discipline 
under Circular 230 for providing substandard tax return advice is unlikely unless the practitioner 
has engaged in a pattern of conduct. See Circ. 230 § 10.34(a)(2). 
 73 Reg. § 1.6662-4(d)(2). The more likely than not standard is discussed infra at notes 84–92 
and accompanying text. 
 74 Lipton, supra note 65, at 283 (agreeing with an AICPA slide deck presented in 2010); Wood, 
supra note 62, at 1823; AICPA, STANDARDS FOR TAX SERVICES, supra note 65, at 4; JOINT COM-
MITTEE PENALTY STUDY, supra note 62, at 160, 163; but see Rothman, supra note 1, at 327 (35–
40%). 
 75 Commentators may assume that substantial authority is higher than realistic possibility of 
success, which has been quantified as a greater than one-in-three, or 33%, likelihood of success. 
Such a conclusion, however, appears not to be supported by authority. 
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authority exists. The weight of authorities is determined in light of the per-
tinent facts and circumstances in the manner prescribed by [Regulation sec-
tion 1.6662-4(d)(3)(ii)].76 

The regulations provide considerable guidance on how to conduct the weigh-
ing process, including a list of authorities that can be taken into account.77 
Because the substantial authority standard can be satisfied at less than 50% 
certainty, substantial authority for more than one position is possible.78 

Tax opinions at the substantial authority level of assurance are typically 
provided for purposes of penalty avoidance. For the taxpayer, if an item is not 
attributable to a tax shelter, no penalty for substantial understatement of in-
come tax can be imposed if there is or was substantial authority for the treat-
ment on the tax return.79 A similar rule prevents the imposition of a preparer 
penalty under section 6694(a).80 The analysis required to establish substantial 
authority generally requires professional expertise. Indeed, the regulations de-
scribe the standard as “an objective standard involving an analysis of law and 
application of the law to relevant facts,”81 a difficult, if not impossible, task 
for someone without tax training. Moreover, a lay person can hardly be ex-
pected to appreciate “[t]he weight accorded an authority[, which] depends on 
its relevance and persuasiveness, and the type of document providing the au-
thority”82 or to create a “well-reasoned construction of the applicable statu-
tory provision”83 in the absence of certain types of authority. 

C.  More Likely Than Not 
More likely than not is the only level of assurance that is defined in the 

regulations in terms of numeric probability: “the standard that is met when 
there is a greater than 50-percent likelihood of the position being upheld.”84 
Consequently, there is no disagreement that more likely than not means 
greater than 50%.85 

                       
 76 Reg. § 1.6662-4(d)(2). 
 77 Reg. § 1.6662-4(d)(3). 
 78 Reg. § 1.6662-4(d)(3)(i). 
 79 I.R.C. § 6662(d)(2)(B). Substantial authority also may be relevant in avoiding a reportable 
transaction understatement penalty under section 6662A. See I.R.C. § 6664(d). 
 80 I.R.C. § 6694(a)(2)(A). Evaluation of authorities for this purpose closely parallels the meth-
odology that applies with respect to the taxpayer penalty under section 6662, subject to some 
modifications in Notice 2009-5, 2009-1 C.B. 309. 
 81 Reg. § 1.6662-4(d)(2). 
 82 Reg. § 1.6662-4(d)(3)(ii). 
 83 Id. 
 84 Reg. § 1.6662-4(d)(2); see also Reg. § 1.6694-2(b)(1) (“position has a greater than 50 percent 
likelihood of being sustained on its merits”). 
 85 GALLER & LANG, supra note 2, at 152; Lipton, supra note 65, at 283 (agreeing with an 
AICPA slide deck presented in 2010); Wood, supra note 62, at 1823; Rothman, supra note 1, at 
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More likely than not opinions are provided in several contexts. With re-
spect to penalties, more likely than not opinions can play a role with respect 
to at least three separate penalties. First, satisfying the reasonable cause and 
good faith exception to a substantial understatement penalty attributable to 
a tax shelter item requires, inter alia, that a corporate taxpayer have reasonably 
believed, at the time its return was filed, that the tax treatment of the item at 
issue was more likely than not the proper treatment.86 Good faith reliance on 
an unambiguous more likely than not opinion by a professional tax adviser 
can satisfy this belief requirement. Second, the penalty for an understatement 
with respect to a reportable transaction is subject to its own unique reasonable 
cause requirements, which include, inter alia, that the taxpayer have reasona-
bly believed that the treatment of the relevant item was more likely than not 
the proper treatment.87 In characterizing the types of tax opinions that cannot 
be relied upon to establish a taxpayer’s reasonable belief,88 the Code implies 
that tax opinions that are not excluded by certain regulatory requirements 
can be taken into account for this purpose. Third, a preparer penalty cannot 
be imposed with respect to a tax shelter or reportable transaction if it is rea-
sonable to believe that the position at issue would more likely than not be 
sustained on its merits.89 According to the regulations, determining whether 
it is reasonable to believe that a position would more likely than not be sus-
tained on its merits can take into consideration advice furnished by another 
advisor.90 

More likely than not is the standard or threshold that must be used by 
CPAs preparing financial statements to assess all material positions taken in 
an enterprise’s income tax return.91 While tax opinions are not a requirement 
for corporations to meet the applicable threshold, companies routinely en-
gage outside tax counsel or advisers to prepare tax opinions on significant 

                       
327; AICPA, STANDARDS FOR TAX SERVICES, supra note 65, at 4; JOINT COMMITTEE PENALTY 
STUDY, supra note 62, at 160, 163. 
 86 Reg. § 1.6664-4(f)(2)(i)(B). While facts and circumstances other than a corporation’s legal 
justification can be taken into account in determining reasonable cause and good faith, a corpora-
tion’s legal justification can be considered only if there is substantial authority for the position and 
the corporation satisfies a belief requirement. Reg. § 1.6664-4(f)(2)(i). A more likely than not tax 
opinion can satisfy the belief requirement. 
 87 I.R.C. § 6664(d)(3)(C). 
 88 I.R.C. § 6664(d)(4)(B). 
 89 I.R.C. § 6694(a)(2)(C). 
 90 Reg. § 1.6694-1(b)(1). 
 91 FASB ASC 740-10, supra note 39. For this purpose, the more likely than not threshold 
means a likelihood of more than 50%; “[a]n entity shall initially recognize the financial statement 
effects of a tax position when it is more likely than not, based on the technical merits, that the 
position will be sustained upon examination.” FASB ASC 740-10-25-6. 
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positions to determine whether such positions meet the more likely than not 
standard.92 

D.  Should 
The should standard is not quantified or defined in either the Code or 

regulations because this standard plays no role in the Code’s penalty provi-
sions. Not surprisingly, then, commentators disagree on its meaning, pegging 
should as low as a 60% probability of success93 and as high as 80%.94 Regard-
less, should implies a relatively high degree of confidence in the item or mat-
ter opined upon, while also recognizing the existence of some risk that the 
opinion could be wrong. 

Because should opinions are not written with any particular legal standard 
in mind, there is no specific list of circumstances in which opinions reflecting 
this standard are the norm. Certainly, clients seeking comfort or reassurance 
appreciate an opinion at the strongest level that counsel can or is willing to 
provide. If an opinion is written for purposes of satisfying a contractual con-
dition, the contract specifies the level of opinion required; this could and of-
ten is, but need not be, the should standard. Moreover, because there is no 
situation in which an opinion at a will level is required, should opinions are 
more common than will opinions.95 

E.  Will 
The highest level of assurance is the will standard, which generally reflects 

a 95 to 100% likelihood of success. A will opinion is considered a “clean” or 
“unqualified” opinion of near certainty;96 “a ‘will’ opinion is consistent with 
the conclusion that there is no material risk of being wrong.”97 Will opinions 
theoretically should be easy to give because there are no worrisome legal is-
sues.98 

                       
 92 CHRISTOPHER H. HANNA ET AL., CORPORATE INCOME TAX ACCOUNTING ¶ 12.07 (2021). 
 93 Wood, supra note 62, at 1823. 
 94 Lipton, supra note 65, at 283 (agreeing with an AICPA slide deck presented in 2010); but 
see Rothman, supra note 1, at 327 (quantifying the “should” standard as falling within the 70 to 
75% range); see also Jasper L. Cummings, The Range of Legal Tax Opinions, with Emphasis on 
the ‘Should’ Opinion, 98 TAX NOTES (TA) 1125, 1129–31 (Feb. 17, 2003) (describing the history 
of the should opinion). In light of the broad range, it is interesting to note Robert Rothman’s 
observation that there is “a more or less common understanding among practitioners” as to what 
the term should (but also will) means in the context of tax opinions. Rothman, supra note 1, at 
311. 
 95 Rothman, supra note 1, at 313–15. 
 96 GALLER & LANG, supra note 2, at 153. 
 97 Rothman, supra note 1, at 312. 
 98 Id. 
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Will opinions typically are issued in transactions for which the market ex-
pects such opinions. These include, for example, reorganization acquisitions 
of public companies and issuance of certain types of financial instruments.99 

F.  No Tax Opinions at Realistic Possibility of Success Level 
Commentators sometimes include “realistic possibility of success” in cata-

loging or listing levels of assurance.100 As described below,101 lawyers generally 
satisfy their ethical obligations if advice meets or exceeds this standard. Be-
cause statutory and regulatory standards applicable to both lawyers (as tax 
advisers) and taxpayers no longer refer to this standard, however, lawyers are 
strongly advised to follow the higher standard applicable with respect to pre-
parer penalties. 

The realistic possibility of success standard continues to apply to CPAs, 
but only when the applicable taxing authority has no written standards or if 
those standards are lower than American Institute of CPAs (AICPA) stand-
ards.102 With respect to federal tax advice, the applicable taxing authority is 
the Service,103 as to which higher standards apply. Thus, CPAs do not satisfy 
ethical obligations with respect to federal tax advice by advising at the realistic 
possibility level and may or may not satisfy ethical obligations with respect to 
state tax advice by advising at that level. 

VV.  Ethical and Related Considerations 
When drafting a tax opinion, tax professionals must be mindful of profes-

sional and other standards from at least three sources: (1) statutory penalties, 
(2) ethical principles, and (3) Circular 230. The first two prohibit written 
advice that does not meet a prescribed level of assurance; the third does not. 
Ethical guidance applicable to CPAs and lawyers (but only with respect to tax 
shelter opinions) and Circular 230 each prescribe procedural rules as well. 
While not a professional requirement, malpractice considerations are also of-
ten taken into account. 

                       
 99 Id. 
 100 See, e.g., Rothman, supra note 1, at 321–22; David Weisbach & Brian Galle, The Regulation 
of Tax Advice and Advisers, 69 TAX PRAC. (TA) 196, 213 (Mar. 21, 2011). 
 101 See infra notes 115–120 and accompanying text. 
 102 Statement on Standards for Tax Services No. 1, Tax Return Positions in AICPA, STATE-
MENTS ON STANDARDS FOR TAX SERVICES 1–7 at 6 (¶¶ 4, 5) (updated Apr. 30, 2018), available 
at https://www.aicpa.org/resources/download/statements-on-standards-for-tax-services-no-1-7 
[https://perma.cc/3LPB-JFB5] [hereinafter AICPA SSTS No. 1]; Interpretation No. 1-1, Report-
ing and Disclosure Standards in AICPA, STANDARDS FOR TAX SERVICES, supra note 65, at 6 (¶ 2), 
10 (¶¶ 26, 27); Interpretation No. 1-2, Tax Planning in AICPA, STANDARDS FOR TAX SERVICES, 
supra note 65, at 14 (¶ 4). 
 103 Interpretation No. 1-1, Reporting and Disclosure Standards in AICPA, STANDARDS FOR 
TAX SERVICES, supra note 65, at 7 (¶ 3). 
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A.  Statutory Penalties 
Tax professionals may be subject to the preparer penalty provisions of the 

Code when they render tax opinions.104 These penalties apply only if a pro-
fessional is considered a “tax return preparer,”105 but a tax return preparer, 
for this purpose, can be either a signing preparer or a nonsigning preparer.106 
Thus, an individual who only provides a tax opinion and does not see a tax-
payer’s return or claim for refund nonetheless can be held liable if the issue(s) 
addressed in the tax opinion constitute a substantial portion of a return or 
refund claim.107 However, an individual can be considered a tax return pre-
parer only if the advice is “with respect to events that have occurred at the 
time the advice is rendered,”108 making the timing of a tax opinion relevant, 
if not decisive, in subjecting its author to a penalty.109 

The basic preparer penalty provision, section 6694(a), contains three 
standards: 

1.  More likely than not. For positions with respect to a tax shelter or 
reportable transaction, a penalty may be imposed “unless it is reason-
able to believe that the position would more likely than not be sus-
tained on its merits.”110 

                       
 104 I.R.C. §§ 6694, 6695. While this discussion focuses on the basic preparer penalty in section 
6694(a), readers should also be mindful of section 6694(b), under which a preparer penalty can be 
imposed with respect to a willful attempt to understate tax liability on a tax return or refund claim 
or a reckless or intentional disregard of rules and regulations. 
 105 See I.R.C. § 7701(a)(36) (definition of “tax return preparer”). 
 106 Reg. § 301.7701-15(b). A tax return preparer is a person who prepares for compensation, or 
who employs one or more persons to prepare for compensation, all or a substantial portion of a 
return or refund claim. Reg. § 301.7701-15(a). A signing tax return preparer is “the individual tax 
return preparer who has the primary responsibility for the overall substantive accuracy of the prep-
aration” of a return. Reg. § 301.7701-15(b)(1). A tax return preparer who is not a signing tax 
return preparer but who prepares all or a substantial portion of a return or refund claim “with 
respect to events that have occurred at the time the advice is rendered” is a nonsigning tax return 
preparer and thus can be subject to the preparer penalty provisions with respect to the return or 
substantial portion thereof as to which the person provided oral or written advice to the taxpayer 
or to another tax return preparer. Reg. § 301.7701-15(b)(2)(i). 
 107 The regulations define and elaborate on the concept of “substantial portion.” See Reg. 
§ 301.7701-15(b)(3). 
 108 Reg. § 301.7701-15(b)(2)(i). 
 109 The rule is not black and white, however. See Reg. § 301.7701-15(b)(2). It is not clear why 
a tax professional who provides advice before a transaction occurs generally is not subject to pre-
parer penalties with respect to such advice, while a perhaps far less knowledgeable preparer of a 
return who provides advice after the fact generally is. 
 110 I.R.C. § 6694(a)(2)(C). 
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2.  Substantial authority. For all other advice, if a position is not specifi-
cally disclosed on the taxpayer’s return, a penalty may be imposed 
unless there is or was substantial authority for the position.111 

3.  Reasonable basis. If a position is not with respect to a tax shelter or a 
reportable transaction but also is not supported by substantial author-
ity, a penalty may be imposed unless there is a reasonable basis for the 
position and it is adequately disclosed.112 

The meaning of each standard has been discussed and should therefore be 
familiar.113 Under section 6694(a), a tax return preparer’s failure to satisfy the 
relevant standard may result in the imposition of a preparer penalty if the 
individual knew or reasonably should have known that the advice fell short. 
As a consequence, from a practical standpoint, a tax opinion should comply 
with the relevant standard in order to avoid a penalty under section 6694.114 

B.  Ethical Rules 

1.  Rules Applicable to Lawyers 
  a.  ABA Formal Opinion 85-352. According to ABA Formal Opinion 

85-352,115 a lawyer is prohibited from advising tax return positions that fall 
short of a “realistic possibility of success” standard. This standard is generally 
thought to govern any tax advice given to a client to the extent that tax return 
positions are or will be involved (e.g., advice given in the course of structuring 
a transaction that ultimately will involve a tax return position or positions). 
Notably, Opinion 85-352 permits the rendering of advice that a lawyer be-
lieves will not prevail if challenged by the Service, so long as there is a “realistic 
possibility” of succeeding based on the lawyer’s good faith assessment of the 
law. 

[A] lawyer may advise reporting a position on a return even where the lawyer 
believes the position probably will not prevail, there is no ‘substantial au-
thority’ in support of the position, and there will be no disclosure of the 
position in the return. However, the position to be asserted must be one 
which the lawyer in good faith believes is warranted in existing law or can be 

                       
 111 I.R.C. § 6694(a)(2)(A). 
 112 I.R.C. § 6694(a)(2)(B). 
 113 See supra text accompanying notes 65–92. The more likely than not standard is specifically 
defined in the regulations under section 6694(a), as a position having a greater than 50% chance 
of being sustained on the merits. Reg. § 1.6694-2(b)(1). 
 114 There is a reasonable cause and good faith exception. I.R.C. § 6694(a)(3). 
 115 ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 85-352 (1985) [hereinafter 
Opinion 85-352]. 
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supported by a good faith argument for an extension, modification or rever-
sal of existing law. This requires that there is some realistic possibility of suc-
cess if the matter is litigated. In addition, in his role as advisor, the lawyer 
should refer to potential penalties and other legal consequences should the 
client take the position advised.116 

Given the subjective nature of the rule—the lawyer’s own good faith be-
liefs being at issue—it is surprising that the realistic possibility of success 
standard has been quantified. The standard is universally understood as a 
one-in-three (or one-third) or greater likelihood of being sustained on the 
merits.117 The reasons for adopting this particular numerical standard have 
been eloquently explained by others.118 For present purposes, it is enough to 
note that at one time, all professional standards—lawyers’, accountants’, and 
Circular 230—and statutory penalties were uniform at this level,119 but since 
Opinion 85-352 was issued, all professional standards and statutory penalties, 
with the exception of those specifically applicable to lawyers as set forth in 
Opinion 85-352, have been elevated above the realistic possibility of success. 
Given the higher standards in the preparer penalty provisions of the Code 
and taxpayers’ (i.e., clients’) accuracy standards, it would be unusual, and 
perhaps irresponsible, for a lawyer—without more—to render tax advice at a 
mere realistic possibility of success level.120 

  b.  ABA Formal Opinion 346. ABA Formal Opinion 346121 provides 
specific guidance of a procedural nature to lawyers drafting tax opinions in 
the context of tax shelter investments.122 Typically provided to promoters, 

                       
 116 Id. 
 117 Reg. § 1.6694-2(b)(1) (as in effect prior to Dec. 15, 2008); Circular 230 § 10.34(d)(1) (as 
in effect prior to Apr. 4, 2008); AICPA, STANDARDS FOR TAX SERVICES, supra note 65, at 4; JOINT 
COMMITTEE PENALTY STUDY, supra note 62, at 160; Lipton, supra note 65, at 283; Rothman, 
supra note 1, at 321. 
 118 Dennis J. Ventry, Jr., Lowering the Bar: ABA Formal Opinion 85-352, 112 TAX NOTES 
(TA) 69 (July 3, 2006); Paul J. Sax et al., Report of the Special Task Force on Formal Opinion 85-
352, 39 TAX LAW. 635 (1986). 
 119 Opinion 85-352, supra note 115; AICPA, Statements on Responsibilities in Tax Practice 
No. 1 & Interpretation 1-1, Realistic Possibility Standard (as in effect prior to Oct. 31, 2000); 
Reg. § 1.6694-2(b)(1) (as in effect prior to Dec. 15, 2008); Circular 230 § 10.34(d)(1) (as in effect 
prior to Apr. 4, 2008). 
 120 For example, advice at a lower level would seem to be appropriate when a lawyer advises a 
taxpayer that a return position does not meet the substantial authority standard but has a reasona-
ble basis, and the lawyer advises the taxpayer to disclose the relevant facts in the return. See I.R.C. 
§§ 6662(d)(2)(B), 6694(a)(2)(B). Thus, even if the lawyer believes that the position lacks a realistic 
possibility of success, advice at the lower level could be allowable from an ethics perspective. 
 121 ABA Comm. on Ethics & Prof’s Responsibility, Formal Op. 346 (revised, Jan. 29, 1982) 
[hereinafter Opinion 346]. 
 122 For purposes of Opinion 346, a tax shelter is an investment that has as a significant feature 
either or both of the following attributes: (1) deductions in excess of income from the investment 
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these tax opinions are meant to be relied upon by offerees in determining 
whether to invest. While the types of transactions envisioned by Opinion 346 
are no longer popular, many of the principles stated in the Opinion are useful 
(as suggestions or best practices), but not required, with respect to any tax 
opinion. These include: 

1. The lawyer should establish the terms of the relationship at the time 
she is engaged, including making clear that the lawyer requires full 
disclosure from the client of the structure and intended operations of 
the venture and complete access to all relevant information. 

2.  The lawyer should make inquiry as to the relevant facts and, consistent 
with guidelines established in ABA Formal Opinion 335,123 be satis-
fied that the material facts are accurately and completely stated in the 
offering materials. If any alleged facts are incomplete, suspect, or in-
consistent, the lawyer should make further inquiry. 

3.  A tax opinion should relate the law to the actual facts to the extent 
ascertainable. The assumption of facts that are not currently ascertain-
able is proper so long as such factual assumptions are clearly identified 
and are reasonable and complete. 

4.  A lawyer rendering a tax opinion should make reasonable inquiries to 
ascertain that a good faith effort has been made to comply with laws 
other than tax laws. 

5. The lawyer should satisfy herself that she or another competent pro-
fessional has considered all material tax issues. The tax opinion should 
address each material tax issue as to which a reasonable possibility of 
challenge by the Service exists. 

6.  If possible, the tax opinion should state the lawyer’s opinion of the 
probable outcome on the merits of each material tax issue. If that is 
not possible, the tax opinion should so state and provide the reasons 
for this conclusion. 

7.  A tax opinion should provide an overall evaluation of the extent to 
which the tax benefits, in the aggregate, are likely to be realized. 

                       
in any year or (2) credits in excess of the tax attributable to the income from the investment in any 
year. 
 123 ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 335 (1974). Opinion 335 pro-
vides guidance for opinions written in connection with transaction exemptions under the Securities 
Act of 1933 for offers and sales of unregistered securities. 
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8. The lawyer should assure that the offerees will not be misled by mis-
characterizations, in offering materials or promotion efforts, of the 
extent of the tax opinion. 

Transactions to which Opinion 346 applies are rare today.124 Thus, Opin-
ion 346 is relevant today only with respect to transactions that meet its defi-
nition of a tax shelter and as a general, though nonbinding, guide to what 
might be considered best practices in drafting tax opinions. 

  c.  Model Rules.  As lawyers, tax attorneys are subject to rules of pro-
fessional conduct adopted in the states in which they are admitted or practice. 
All states’ codes or rules are based on the ABA Model Rules of Professional 
Conduct. However, the ABA has amended its Model Rules from time to 
time, and states have adopted their own variations. Thus, lawyers are cau-
tioned to consult the relevant states’ rules rather than the Model Rules. With 
that caveat, the following Model Rules are particularly relevant in the context 
of tax opinions. 

Rule 1.1—Competence.125 Competent representation requires the legal 
knowledge, skill, thoroughness and preparation reasonably necessary to the 
representation. Thus, a tax opinion should be given only by a lawyer who 
possesses the requisite knowledge and skill and who treats the engagement 
with the thoroughness called for by the tax opinion process. Moreover, other 
partners in a law firm, including (in particular) other lawyers with managerial 
authority, must make reasonable efforts to assure that those involved in the 
opinion process are competent to so engage.126 

Rule 2.3—Evaluation for Use by Third Persons.127 A lawyer may render 
advice for use by someone other than the client (e.g., a tax shelter opinion) if 
the lawyer reasonably believes that evaluating a matter for the benefit of a 
third party or parties is compatible with other aspects of the lawyer’s relation-
ship with the client. If the lawyer knows or reasonably should know that the 
evaluation is likely to affect her client’s interests materially and adversely, 
however, she may not provide the evaluation unless the client gives informed 
consent. According to the Comments, when a question about a client’s legal 
situation arises at the instance of the client’s financial auditor, the lawyer’s 
response may be made in accordance with procedures recognized by the legal 

                       
 124 Rothman, supra note 1, at 359. 
 125 MODEL RULES OF PROF’L CONDUCT r. 1.1 (AM. BAR ASS’N 2021). 
 126 MODEL RULES OF PROF’L CONDUCT r. 5.1. 
 127 MODEL RULES OF PROF’L CONDUCT r. 2.3. 
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profession, such as the so-called “treaty” entered into between the ABA and 
AICPA.128 

Rule 3.1—Meritorious Claims & Contentions.129 This rule is the basis for 
the ethical standard stated in Opinion 85-352. A lawyer may not assert or 
refute an issue “unless there is a basis in law and fact for doing so that is not 
frivolous, which includes a good faith argument for an extension, modifica-
tion or reversal of existing law.” 

Rule 5.1—Responsibilities of a Partner or Supervisory Lawyer.130 Lawyers 
are responsible for other lawyers’ violations of the rules of professional con-
duct if they order or, with knowledge of specific conduct, ratify the conduct 
involved. In a law firm, partners or others with managerial or supervisory 
authority over another lawyer are responsible for violations, as well, if they 
know about the conduct at a time when the consequences can be avoided or 
mitigated but fail to take reasonable action. While this rule is somewhat ex-
treme in concept, it should be borne in mind by partners and others who 
review opinion letters or otherwise oversee the practice of an attorney who 
drafts a tax opinion. 

2.  Rules Applicable to CPAs 
AICPA professional guidelines apply identical standards to tax return 

preparation and tax planning advice.131 For this purpose, tax planning refers 
to oral or written recommendations or expressions of opinion in prospective 
or completed transactions on either a return position or a specific tax plan 
developed by the accountant, taxpayer, or a third party.132 An AICPA mem-
ber must comply, in the first instance, with the standards imposed by the 
relevant taxing authority.133 In the case of a federal tax issue, the substantial 
authority standard (i.e., the preparer penalty standard set forth in section 
6694 and section 10.34(a) of Circular 230) governs. If the applicable taxing 
                       
 128 Id. at Comment [6]. The treaty is: ABA Comm. on Audit Inquiry Responses, Statement of 
Policy Regarding Lawyers’ Responses to Auditors’ Requests for Information, 31 BUS. LAW. 1709 
(1975); see also ABA Audit Responses Committee, Statement on Updates to Audit Response Let-
ters, 70 BUS. LAW. 489 (2015); Alan J. Wilson et al., The ABA Statement on Audit Responses: A 
Framework that Has Stood the Test of Time, 75 BUS. LAW. 2085 (2020). 
 129 MODEL RULES OF PROF’L CONDUCT r. 3.1. 
 130 MODEL RULES OF PROF’L CONDUCT r. 5.1. 
 131 Interpretation No. 1-2, Tax Planning in AICPA, STANDARDS FOR TAX SERVICES, supra note 
65, at 14 (¶ 4) (cross-referencing to AICPA SSTS No. 1, supra note 102, and Interpretation No. 
1-1, Reporting and Disclosure Standards in AICPA, STANDARDS FOR TAX SERVICES, supra note 
65). 
 132 Interpretation No. 1-2, Tax Planning in AICPA, STANDARDS FOR TAX SERVICES, supra note 
65, at 14 (¶ 5). 
 133 AICPA, SSTS No. 1, supra note 102, at 6 (¶ 4). 
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authority has no written standards or written standards that are lower than 
the realistic possibility of success standard, the applicable standard is realistic 
possibility of success134—not surprisingly defined as an “approximately a one-
in-three (33 percent) likelihood that the position will be upheld on its merits 
if it is challenged.”135 

AICPA Interpretation No. 1-2 provides procedural guidelines for issuing 
opinions. Unlike Opinion 346, which applies (to lawyers) only in the context 
of tax shelter opinions, the AICPA rules apply (to CPAs) rendering any type 
of opinion that reflects the results of tax planning. Thus, a CPA should do all 
of the following: 

1. establish the relevant background facts, 

2. consider the reasonableness of assumptions and representations, 

3. consider applicable regulations and standards regarding reliance on 
information and advice received from a third party, 

4. apply the relevant authorities to the facts, 

5. consider the business purpose and economic substance of the transac-
tion if they are relevant to the tax consequences of the transaction 
(relying on a representation that there is a business purpose or eco-
nomic substance being insufficient as a general matter), 

6. consider whether the issue involves a listed transaction or reportable 
transaction, 

7. consider other regulations and standards applicable to written tax ad-
vice promulgated by the applicable taxing authority, and 

8. arrive at a conclusion supported by the authorities.136 

(Similar, though not identical, guidelines apply to CPAs in reviewing opin-
ions that were given to a client by other tax professionals.)137 

                       
 134 Id. at 6 (¶ 5). Under a prior AICPA standard, a CPA could not recommend that a tax return 
or tax planning position be taken unless the CPA had a good faith belief that the position had a 
realistic possibility of being sustained administratively or judicially on its merits if challenged. 
AICPA, Statements on Responsibilities in Tax Practice No. 1 & Interpretation 1-1, Realistic Pos-
sibility Standard (as in effect prior to Oct. 31, 2000), supra note 102. 
 135 AICPA, STANDARDS FOR TAX SERVICES, supra note 65, at 4. 
 136 Interpretation No. 1-2, Tax Planning in AICPA, STANDARDS FOR TAX SERVICES, supra note 
65, at 14 (¶ 6). 
 137 Id. at 15 (¶ 7). 
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These guidelines are strikingly similar to those in Opinion 346 and to the 
Circular 230 opinion standards that are described in the following Part, 
which were replaced in 2014. It is interesting, therefore, that AICPA stand-
ards are now substantially stricter than those required of lawyers and of all tax 
professionals by Circular 230. 

C.  Circular 230 
Readers of a certain age will recall the Circular 230 standards for written 

advice, which were replaced in 2014.138 Circular 230 no longer includes min-
imum standards for rendering tax opinions, although it does prescribe proce-
dural rules that are similar to those in AICPA Interpretation 1-2.139 The Cir-
cular 230 rules emphasize reasonableness. Thus, a practitioner who renders 
any type of written advice, including a tax opinion, must: 

1.  base the written advice on reasonable factual or legal assumptions, in-
cluding assumptions as to future events, 

2. reasonably consider all relevant facts and circumstances that the prac-
titioner knows or reasonably should know, 

3. use reasonable efforts to identify and ascertain the facts relevant to the 
written advice on each federal tax matter, 

4. not rely on representations, statements, findings or agreements (in-
cluding projections, financial forecasts, or appraisals) of the taxpayer 
or any other person if reliance on them would be unreasonable, 

5. relate applicable law and authorities to facts, and 

                       
 138 T.D. 9165, Regulations Governing Practice Before the Internal Revenue Service, 69 Fed. 
Reg. 75,839 (Dec. 20, 2004), revised by T.D. 9668, 79 Fed. Reg. 33,685 (June 12, 2014). 
 139 Circular 230 does prescribe minimum standards for tax returns and other submissions to the 
Service. Circ. 230 § 10.34. These standards loosely follow section 6694. Courts, however, have 
concluded that the Service lacks statutory authority to regulate tax preparation through Circular 
230. Loving v. I.R.S., 742 F.3d 1013 (D.C. Cir. 2014); Ridgely v. Lew, 55 F. Supp. 3d 89 
(D.D.C. 2014); see generally GALLER & LANG, supra note 2, at 80–96. These cases arose from the 
Service’s attempt to bring noncredentialled tax return preparers within the scope of the Circular 
230 regulations. Whether these same provisions apply with respect to attorneys, CPAs, and en-
rolled agents, all of whom clearly are subject to Circular 230 when they are practicing before the 
Service, is an open question. Nonetheless, best practice is to comply with Circular 230 even when 
a rule arguably is outside the authority of the Service. 
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6. not take into account, in evaluating a federal tax issue, the possibility 
that a tax return will not be audited or that an issue will not be raised 
on audit.140 

Circular 230, therefore, permits written advice regardless of whether the prac-
titioner concludes that a particular issue will be resolved in the taxpayer’s fa-
vor and regardless of the practitioner’s confidence level with respect to reso-
lution of any particular issue. 

Other provisions of Circular 230, which may be relevant in the context of 
written tax advice, include the following: 

§ 10.22—Diligence as to accuracy. A practitioner must exercise due dili-
gence, inter alia, in preparing or assisting in the preparation of any papers 
relating to Service matters and in determining the correctness of written rep-
resentations made by the practitioner to clients in the context of Service mat-
ters. For this purpose, a practitioner is presumed to exercise due diligence in 
relying on the work product of another person if the practitioner “used rea-
sonable care in engaging, supervising, training, and evaluating the person, 
taking proper account of the nature of the relationship between the practi-
tioner and the person.”141 

§ 10.35—Competence. The competence standard in Circular 230 is al-
most identical to the standard in the Model Rules.142 Unlike the Model Rules, 
however, Circular 230 applies to all individuals subject to Circular 230, not 
just attorneys. Notably, the Preamble to the 2014 Circular 230 amendments 
states: 

Although not binding on the IRS, Treasury and the IRS believe that the 
comments to Rule 1.1 of the Model Rules of Professional Conduct, State 
Bar opinions addressing the competence standard, and the American Insti-
tute of Certified Public Accountant’s competency standard are generally in-
formative on the standard of competency expected of practitioners under 
Circular 230.143 

Thus, practitioners should make themselves aware of, and comfortable with, 
the competence standards of the legal and accounting professions, to assure 
they have the requisite level of expertise to render a particular tax opinion. 

                       
 140 Circ. 230 § 10.37(a)(2). 
 141 Circ. 230 § 10.22(b). 
 142 MODEL RULES OF PROF’L CONDUCT r. 1.1. 
 143 T.D. 9668, Regulations Governing Practice Before the Internal Revenue Service, 79 Fed. 
Reg. at 33,690. 
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§ 10.33—Best practices for tax advisors. By its terms, section 10.33 of 
Circular 230 is not binding. The best practices contained therein, however, 
purport to ensure “the highest quality representation concerning Federal tax 
issues”144 and therefore should be taken into account in the process of drafting 
and reviewing tax opinions. These include the following: 

1. “Communicating clearly with the client regarding the terms of en-
gagement.”145 Specifically relevant to tax opinions, a tax advisor 
should determine the client’s expected purpose for, and use of, the 
advice that will be rendered, and should have a clear understanding 
with the client regarding the form and scope of the written advice. 

2. “Establishing the facts, determining which facts are relevant, evaluat-
ing the reasonableness of any assumptions or representations, relating 
the applicable law (including potentially applicable judicial doctrines) 
to the relevant facts, and arriving at a conclusion supported by the law 
and the facts.”146 

3. “Advising the client regarding the import of the conclusions 
reached.”147 For example, a tax advisor should advise a client whether 
she would avoid accuracy-related penalties if she acts in reliance on 
the advice. 

Notwithstanding the existence of mandatory provisions in Circular 230 
pertaining to tax advice, the Service (through its Office of Professional Re-
sponsibility)148 is unlikely to enforce any of them. In at least two cases, courts 
have limited the Service’s authority to regulate tax practitioners to situations 
in which they engage in “practice” before the Service, referring to “practice 
during an investigation, adversarial hearing, or other adjudicative proceed-
ing.”149 Unless a practitioner is “‘presenting’ a ‘case,’”150 in “traditional ad-
versarial proceedings,”151 the Service has no authority to regulate and there-
fore to enforce. 

                       
 144 Circ. 230 § 10.33(a). 
 145 Circ. 230 § 10.33(a)(1). 
 146 Circ. 230 § 10.33(a)(2). 
 147 Circ. 230 § 10.33(a)(3). Only indirectly relevant in the context of tax opinions, section 
10.33(a)(4) of Circular 230 contains an additional best practice: “[a]cting fairly and with integrity 
in practice before the Internal Revenue Service.” 
 148 Circ. 230 § 10.1; I.R.S. Deleg. Order 25-16 (Rev. 1), I.R.M. 1.2.2.14.16 (Sept. 3, 2014). 
 149 Loving v. I.R.S., 742 F.3d 1013, 1018 (D.C. Cir. 2014). 
 150 Id. at 1018. 
 151 Id. at 1019. 
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In Loving v. I.R.S.,152 several tax return preparers who previously had not 
been subject to Circular 230 (because they were not attorneys, CPAs, or en-
rolled agents) challenged the validity of the Circular 230 amendments 
adopted in 2011 under which they were required to qualify and enroll as 
registered tax return preparers under Circular 230 and under which their re-
turn preparation undertakings were subject to the substantive (and enforcea-
ble) requirements of Circular 230.153 In a unanimous opinion, the Court of 
Appeals for the D.C. Circuit ruled that the Service’s statutory authority to 
“regulate the practice of representatives before the Department of the Treas-
ury”154 did not encompass authority to regulate tax return preparers because, 
inter alia, return preparers are not “representatives”155 and return preparation 
does not constitute “practice.”156 Tax return preparers, therefore, do not prac-
tice before the Service when they assist in the preparation of another person’s 
tax return. 

Soon after the Loving decision, a CPA who charged contingent fees for 
preparing and filing refund claims challenged (in the federal district court for 
the District of Columbia) the validity of section 10.27 of Circular 230, which 
prohibits contingent fee arrangements in these circumstances. The court, in 
Ridgely v. Lew,157 ruled that, under Loving, the Service had no authority to 
regulate the preparation of ordinary refund claims preceding commencement 
of adversarial proceedings because these services do not constitute the practice 
of representatives before the Service. 

As a consequence of the Loving and Ridgley decisions, any provision in 
Circular 230 regulating acts that do not relate directly to acting as an agent 
on behalf of a taxpayer in making a case before the Service is suspect in terms 
of the Service’s authority to regulate, even if the actor is a person (attorney, 
CPA, or enrolled agent) who otherwise is or could be subject to regulation 
under Circular 230.158 Thus, in preparing and privately providing a tax opin-
ion to a client, a practitioner arguably need not comply with Circular 230. 

                       
 152 742 F.3d 1013. 
 153 See Circ. 230 §§ 10.3(f)(1), 10.4 (permitting this category of tax professionals to practice 
before the Service); 10.3(f)(2) (defining practice, for this category of professionals only, to include 
“preparing and signing tax returns and claims for refund, and other documents for submission to 
the Internal Revenue Service.”). Circular 230 has not been amended since Loving was decided. 
Efforts to amend the underlying statute, 31 U.S.C. § 330(a)(1), have been unsuccessful. 
 154 Loving, 742 F.3d at 1018. 
 155 Id. at 1017. 
 156 Id. at 1018. 
 157 55 F. Supp. 3d 89 (D.D.C. 2014). 
 158 See also Sexton v. Hawkins, 2017-1 U.S.T.C. ¶ 50,181, 119 A.F.T.R.2d 1187 (D. Nev. 
2017) (disbarred attorney who prepared tax returns for individual clients was not subject to the 
authority of the Service’s Office of Professional Responsibility or Circular 230 because tax return 
preparation is not practice before the Service under Loving). 

69



 TAX OPINION POLICIES AND PROCEDURES 473 

Tax Lawyer, Vol. 75, No. 3 

Nonetheless, it is difficult and probably reckless to ignore standards that con-
stitute best practices, at least conceptually, and that are largely consistent with 
ethical principles applicable to attorneys and CPAs. 

VVI.  Survey, Results, and Analysis 

A.  The Survey 
In 2021, the Board of Regents of ACTC constituted a Task Force on Tax 

Opinion Procedures, which circulated a questionnaire to its more than 500 
members regarding their firms’ tax opinion procedures.159 The questions and 
a tabulation of responses are reproduced in the Appendix to this Article. 

Compared to the number of surveys circulated, the response rate was low. 
Only 76 individuals responded, and not all respondents answered every ques-
tion. Moreover, responses to the survey describe practices only among firms 
that are represented in ACTC and thus are not necessarily representative of 
practices followed by tax lawyers and firms generally. While the survey asked 
for the size of each respondent’s firm, it did not ask whether a respondent 
practices in a law firm or accounting firm. As a consequence, the survey re-
sults do not lend themselves to a systematic review or global conclusions.160 
However, the survey provides an excellent starting point for firms that are 
developing policies and procedures and for those that are reviewing policies 
and procedures already in place by identifying possible best practices and 
providing a glimpse into the substance and structure of other firms’ policies. 

B.  Responses and Analysis 
The survey consisted of 12 substantive questions,161 most of which pertain 

to policies or procedures for reviewing tax opinions that have already been 
drafted. The survey touched only lightly upon (1) policies or rules for drafting 
tax opinion letters (e.g., format, reliance on client representations or repre-
sentations by third parties) and (2) maintenance or use (within the firm) of 
tax opinions that have already been issued (e.g., as templates with respect to 

                       
 159 According to its website, membership in ACTC is limited to a maximum of 700 tax attorneys 
across the United States. History and Purpose, ACTC,  https://www.actconline.org/history-and-
purpose/ [https://perma.cc/RM7R-HKRF]. There is no statement regarding the actual number of 
members; the author estimates that there are probably at least 500. Of course, there could be 700 
members. 
 160 For the same reason, the survey provides no basis for any conclusions regarding what most 
firms do or do not do, or what state of the art is with respect to tax opinion procedures. In this 
regard, it is noted that the survey does not distinguish between law and accounting firms, large and 
small firms, or large and small tax departments, or among practices in different locations. 
 161 There were also two questions at the end of the survey pertaining to the size of each respond-
ent’s firm and tax department. Because of the low response rate to the survey, insufficient data are 
available to correlate firm or department size to substantive policies or procedures in any meaning-
ful way. 
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format, as a means to assure consistency of positions among tax opinions ren-
dered by the same firm). 

1.  Tax Opinion Review Policies and Procedures in General 
Almost all respondents’ firms have a formal opinion review policy for the 

issuance of tax opinions. Firms that have such policies are evenly split, how-
ever, on whether those policies are in writing or are merely a matter of insti-
tutional lore or practice. Although one might expect that more formalized 
procedures would exist in large firms as opposed to small ones, there was no 
correlation among the responses between the size of respondents’ firms and 
the existence of opinion review policies in writing. 

One can only speculate why a firm would choose to, or choose not to, 
memorialize its review procedures in writing. A good reason to refrain from 
establishing a written policy is the risk, if a firm does not meticulously comply 
with its written procedures as to a particular tax opinion letter, that such fail-
ure could be held against the firm in malpractice litigation. On the other 
hand, maintaining and following a written policy could deter malpractice ac-
tions in the first instance or help in their defense. Written policies must be 
regularly reviewed and updated to account for changes in the law, profes-
sional standards, or the contexts in which clients seek tax opinions, taking 
time and attention away from billable matters. Unwritten policies can be eas-
ily modified or altered on an ongoing basis. 

Among responding firms that have a tax opinion review policy (written or 
not), almost 70% apply their policies only to formal tax opinions and not to 
other written advice. With respect to the other 30%, the range of advice to 
which review policies apply is broad, from all written communications to only 
opinions that are provided in specific contexts (e.g., securities offerings, in 
connection with large transactions). 

One respondent recounted a firm review policy that is available whenever 
the author of tax advice considers review appropriate. On one hand, this ap-
proach appears judicious and eminently reasonable, making the process avail-
able to anyone who thinks review by colleagues would be wise. On the other 
hand, however, placing the decision to seek review solely in the hands of the 
author leaves open the possibility that written advice, which perhaps should 
be reviewed, will not be. 

2.  Identity of Reviewers 
Thirty percent of respondents’ firms have a tax opinion review committee 

while 70% do not. Descriptive responses suggest that some firms maintain a 
standing committee (e.g., all equity partners, or a chair and four members, 
etc.), but most firms constitute a review committee each time a need arises. 
Only two respondents reported that nontax professionals are part of the tax 
opinion review committee. At one firm, a member of the ethics committee 
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participates. Another firm requires participation by an attorney or attorneys 
from another (i.e., other than tax) department.162 

More than 73% of respondents’ firms require at least two partners to ap-
prove a tax opinion. Most textual responses reflect a flat two-partner rule, but 
in some firms more than two partners can be called upon. 

Seventy-eight percent of firms require that all reviewing and approving 
partners be tax partners.163 Only 22% permit partners practicing in other ar-
eas to participate. This is not surprising given the often complicated tax prin-
ciples at issue and the difficult technical analysis that is usually involved. Hav-
ing a member of the ethics committee involved, however, as one respondent 
reported, is probably a good idea from both professional ethics and malprac-
tice points of view. 

Somewhat surprisingly, less than 20% of respondents’ firms permit non-
partners to participate in the review and approval of tax opinions. This may, 
and probably does, exclude professionals who have greater knowledge or ex-
pertise on a particular subject than partner reviewers and is particularly sur-
prising given the increase in counsel positions at large law firms.164 If the pur-
pose of a review is to assure that the legal analysis is correct and the 
conclusions are sound, including the experts in the process would seem to be 
advisable regardless of equity status within a firm. 

3.  Procedural Requirements for Approval 
Eighty-two percent of respondents’ firms do not differentiate among types 

of opinions in terms of procedural requirements for approval. In these firms, 
the process is the same no matter the context in which a tax opinion is ren-
dered or the purpose of the opinion. The remaining 18% of firms have dif-
ferent requirements based on the type of opinion. Most explanations pro-
vided by respondents in the latter group focused on the number of partners 
required for approval, certain types of opinions (e.g., “sticky” issues, complex 
opinions, opinions in connection with securities offerings) requiring review 
and approval by more than the usual two partners. 

Ninety-six percent of respondents reported that their firms have the same 
approval procedures for all levels of tax opinions. The remaining four percent 
reported having different approval requirements based on the level of opinion 
(e.g., will, should, or more likely than not). 

                       
 162 The response states that opinions are reviewed across departments. 
 163 The survey did not distinguish between equity and nonequity partners. 
 164 See, e.g., Michael Allen, Revamping the ‘Counsel’ Role, ABOVE THE LAW (Nov. 27, 2015), 
https://abovethelaw.com/2015/11/revamping-the-counsel-role/ [https://perma.cc/9R3L-YYZK] 
(describing the broadening of the counsel title to attorneys who are “more senior than associates 
but for whom the firm does not have room in the partnership”). This article reports, for example, 
that during the first ten months of 2015, 1,244 counsels lateraled within the Am Law 200, and 
that “[c]ounsel’s share of the lateral market [was] up 50% for the same period” in 2008. 
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4.  Tax Opinion Drafting Policies and Procedures 
Forty-five percent of respondents reported that their firms have created 

one or more standard forms for opinions or portions of opinions that can be 
standardized. Fifty-five percent of respondents’ firms do not maintain any 
standardized forms or templates. Only a few respondents provided examples 
of types of opinions for which standardization has worked well. Some, but 
very little, overlap existed among responses, except with respect to tax-free 
reorganizations (section 368), as to which five respondents reported that their 
firms maintain standardized forms. Other responses included opinions ren-
dered in the following contexts: entity classification (e.g., partnerships, 
REITs,165 REMICs,166 S corporations) (three respondents), financing (three), 
capital markets (two), commercial finance (two), small business stock (section 
1202) (two), spinoffs (two), audit requests (one), penalty abatement (one), 
private placement memorandum opinions (one), public finance (section 103) 
(one), and SEC mergers and acquisitions (one). Several respondents reported 
that their firms maintained standard forms or templates for portions of tax 
opinions (e.g., “standard caveats and disclaimers,” “language regarding scope, 
reliance on other parties, etc.”). 

Only one question in the survey pertained to training or educating profes-
sionals with respect to the preparation of tax opinions. That question appears 
to contemplate instruction on professional ethics issues and regulatory re-
quirements rather than how-to guides for conceptualizing and drafting an 
opinion letter. Indeed, many respondents who reported that their firms do 
provide training referred, in comments, specifically to Circular 230 training 
or to regularly scheduled continuing education programs. Thus, it appears 
that few firms formally train tax professionals in programs that are specific to 
tax opinions. 

Sixty-six percent of respondents reported that their firms provide training 
while 34% reported that their firms do not. A handful of respondents who 
reported that their firms provide training described such training as a written 
policy; informal, general, or “on the job by partners”; or as mentoring “when 
issues come up”; suggesting that far less than 66% of respondents’ firms ac-
tually hold training sessions on either tax opinions specifically or ethical issues 
in tax practice (including Circular 230) more generally. 

Based on the survey and comments provided by respondents, it appears 
that firms are not formally teaching tax professionals how to prepare tax opin-
ions. Matters such as fact gathering are both procedural and ethical and are 
not necessarily intuitive. For example: How does one assure that all of the 
pertinent facts have been ascertained? To what degree can or should state-
ments or representations made by others be relied upon? Professionals must 
also appreciate the meaning of the various levels of assurance commonly used 

                       
 165 I.R.C. § 856 (real estate investment trusts). 
 166 I.R.C. § 860D (real estate mortgage investment conduits). 
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in tax opinions and be familiar with the analysis or thought process that goes 
into determining at what level the firm is willing to opine. Professionals 
should also be conversant in the impact of opinions on their clients (e.g., as 
penalty defense, privilege issues). Thus, it is quite surprising that for many 
tax professionals, tax opinion skills are picked up on the job. 

5.  Retention Policies 
Only one question in the survey pertained to the maintenance of tax opin-

ions after they are issued. Surprisingly, only 35% of respondents reported that 
their firms have a policy relating to the cataloging and retention of tax opin-
ions. Sixty-five percent of respondents’ firms do not. Thus, it appears that 
professionals in most firms have no formal means of accessing tax opinions 
previously rendered by their firms. This is remarkable, given the technologi-
cal ease of creating and maintaining a searchable database. 

No questions in the survey concerned the use of opinions by others in a 
firm after the fact. Coupled with the low percentage of firms that appear to 
index or maintain centralized files containing tax opinions, it appears that 
most tax professionals may be reinventing the proverbial wheel when opin-
ions are requested on issues as to which the firm has already opined. Moreo-
ver, other than by making informal inquiries, professionals in such firms have 
no means of learning whether their firms have ever opined on the same or a 
similar issue and risk preparing opinions that contradict prior opinions ren-
dered by the same firm. 

Most respondents whose firms do have a policy relating to the cataloging 
and retention of tax opinions described their firms’ retention policies as rela-
tively informal. Thus, while these firms retain copies of prior opinions, they 
are not necessarily in one place (e.g., “maintain all correspondence on our 
server indefinitely,” “informal circulation of ‘FYI’ copies”). No respondent 
reported that opinions are indexed or cataloged in any meaningful way. 

6.  What Respondents Asked For 
At the end of the survey, respondents were informed that ACTC would 

like to provide ideas for firms to consider as they adopt or update tax opinion 
review policies and were asked to provide ideas for what ACTC should in-
clude as part of this process. 

Several respondents are interested in having a sense of other firms’ policies 
and what constitutes best practices in this area. The survey results described 
in this Article address the former and may provide a further impetus to ex-
plore what should be best practices as a general matter. Perhaps relatedly, 
several respondents are interested in seeing sample templates or checklists uti-
lized by other firms and understanding the benefits, if any, of the use of stand-
ardized language. 
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Several respondents suggest a need for regular training for professionals 
drafting opinions and for those serving on review committees. Indeed, the 
survey results reflect meager opinion training by respondents’ firms. 

Respondents who practice as solo practitioners or as the only tax partner 
in a firm seek ideas on how to obtain appropriate review of their tax opinions. 
Another respondent suggested that appropriate review may be difficult even 
in firms with multiple tax partners when the drafting partner is particularly 
specialized and other tax partners might not be as qualified. 

Finally, one respondent sought guidance on how other firms decide 
whether (and when) they will (or will not) issue tax opinions. For example, 
do firms make these decisions based on the type of transaction, the purpose 
of an opinion, or the firm’s relationship with the requesting client, etc.? 

VVII.  Recommendations 
The ACTC survey can serve as a point of departure for discussions within 

the profession and within firms regarding best practices for preparing and 
reviewing tax opinions. To that end, this Article makes several modest sug-
gestions to firms for improving their opinion policies and procedures. The 
Article also proposes areas for further exploration should ACTC wish to con-
duct a more extensive or comprehensive survey or study. 

A.  Recommendations to Firms 
1.  Firms should periodically review their tax opinion policies and prac-

tices. The survey shows that most firms at which respondents practice have 
some sort of review policy for issuing tax opinions. The responses reflect a 
range of approaches. While firms should not change their own practices 
merely to conform to procedures adopted by others, many of the responses 
should cause firms to consider whether and how to improve their own rules. 
Taking stock from time to time is healthy. Moreover, ethical, statutory, and 
regulatory standards change over time, as do firms’ practices and cultures, 
suggesting that opinion policies should be reviewed and revised on a regular 
basis. 

Regarding the question of whether and why firms should have firm-wide 
guidelines for the issuance and review of tax opinions, Professor Susan Saab 
Fortney stated the following with respect to procedures for issuing legal opin-
ions generally: 

These procedures provide quality control and reduce the firm’s liability ex-
posure for opinion letters. By taking steps to avoid improvidently rendered 
opinions, law firms may be able to avoid state disciplinary and regulatory 
actions, as well as civil and criminal liability. For example, by implementing 
good faith internal procedures for rendering opinion letters, a firm may be 
able to defend against a finding of scienter under the federal securities laws. 
In addition to providing some assurance against claims, internal review pro-
cedures assist firms in developing uniform approaches to opinion matters, 
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educate attorneys on relevant developments, and provide a pool of experi-
enced and knowledgeable attorneys with whom difficult or novel issues may 
be discussed. Internal peer review procedures for opinion letters may also 
insulate the attorney handling the transaction against pressure from clients 
to give broad opinions and may shield the attorney from unreasonable de-
mands from attorneys on the other side of the transaction.167 

2.  Firms should decide whether tax opinion review policies should con-
form to review policies applicable to other types of opinions. A survey con-
ducted by the ABA Section of Business Law in 2010, which generated 252 
responses, reported that almost all responding firms had opinion policies or 
procedures of some sort.168 More than three-quarters of respondents, for ex-
ample, had established “procedures for issuing opinion letters” and for dis-
tributing and making “available materials and resources prepared by others 
. . . regarding opinion letters and opinion practice.”169 In contrast, responses 
to the ACTC survey on tax opinions paint quite a different picture. One 
wonders whether the same firms maintain separate procedures for different 
departments within the firm or types of opinions (tax vs. nontax). While there 
may be good reasons for any such differences, firms should consider whether 
differences are intentional and whether all professional practices should con-
form to the same policies. 

3.  Firms should train tax professionals on best practices for conceptualiz-
ing, drafting, and reviewing a tax opinion letter. The survey suggests that a 
majority of firms do not provide training specifically related to the issuance 
of tax opinions, including education relating to applicable ethical, statutory, 
and regulatory (e.g., Circular 230) standards. Even among firms for which 
respondents reported the existence of training, many firms educate only in-
formally (e.g., “on the job,” mentoring) or include opinion practice standards 
within training applicable to tax practice generally. 

Firms should provide formal training programs pertaining solely to the 
process of, and ethical considerations in, drafting tax opinions. Opinion writ-
ing is a skill. As an example, omission or misstatement of a crucial fact (even 
inadvertently) can diminish the value of an opinion to the client. Disclaimers 

                       
 167 Susan Saab Fortney, Are Law Firm Partners Islands Unto Themselves? An Empirical Study 
of Law Firm Peer Review and Culture, 10 GEO. J. LEGAL ETHICS 271, 285–86 (1997); but see 
Ted Schneyer, The Case for Proactive Management-Based Regulation to Improve Professional 
Self-Regulation for U.S. Lawyers, 42 HOFSTRA L. REV. 233, 254 (2013) (“[M]any law firm part-
ners regard being monitored by their partners as an ‘affront.’”). 
 168 Legal Ops. Comm. of the ABA Section of Bus. Law, Report on the 2010 Survey of Law Firm 
Opinion Practices, 68 BUS. LAW. 785, 787 (2013) [hereinafter 2010 Business Law Survey]; see 
also Comm. on Legal Ops., ABA Section of Bus. Law, Law Office Opinion Practices, 60 BUS. 
LAW. 327 (2004). 
 169 2010 Business Law Survey, supra note 168, at 798 (responses to question 4). 
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are often necessary for ethical or liability purposes. Every professional in-
volved in the opinion process should be proficient in firm rules and policies 
as well as the applicable ethical, statutory, and regulatory standards, and 
should understand the expectations of the firm in terms of form and format. 
Moreover, training programs confirm that all participants are trained equally 
and ensure consistency among professionals and across offices. 

4.  Firms should maintain and make available indexed or searchable data-
bases or files of previously issued tax opinions. The survey suggests that most 
firms do not have policies relating to the cataloging or retention of tax opin-
ions.170 Maintaining an indexed or searchable database or file would provide 
numerous benefits, including ensuring consistency among positions prof-
fered by the firm. In large firms or tax departments, such files could be the 
only means by which a current tax opinion writer can learn who in the firm 
has dealt with a similar issue or issues. 

5.  Firms should consider using standard language for parts of tax opinion 
letters. The survey showed a split among firms on the use of standardized 
language. Just under one-half of respondents’ firms use standard forms or 
language while just over one-half do not. If there is a disagreement among tax 
professionals on this point, firms nonetheless should consider whether and 
the extent to which standardized language could be beneficial. Standard lan-
guage is preferable to modeling (or copying) language from a prior opinion 
because an earlier opinion might have been drafted to accommodate particu-
lar or peculiar facts, which might not be obvious to the current opinion 
drafter.171 Of course, neither the legal analysis reflected in a tax opinion nor 
the opinions themselves can ever be standardized because they relate to spe-
cific taxpayers and unique facts. 

6.  Firms should decide what constitutes a tax opinion for purposes of their 
review policies. The survey reflects a wide variety of practices with respect to 
the types of written advice that require review under a firm’s opinion review 
policy. Articulating clearly the breadth of a policy both sets expectations and 
avoids the issuance of advice without review when the substance or format of 
advice should have merited review by others. 

7.  Firms should consider whether to formally require tax opinion prepar-
ers to consult with another tax professional or professionals prior to delivering 
a tax opinion for review. The survey did not ask whether firms require opin-
ion preparers to consult with colleagues prior to drafting. One’s partners, for 
example, could identify nonobvious issues or concerns and could assist in the 
legal analysis and process of determining the level of assurance at which an 

                       
 170 By contrast, 51% of respondents to the 2010 Business Law Survey reported that their firms 
maintain a file or archive of opinion letters issued by the firm. 2010 Business Law Survey, supra 
note 168, at 807 (responses to question 34). Nineteen percent reported that their firms maintain 
a file or archive of opinion letters issued by other firms. Id. (responses to question 35). 
 171 Comm. on Legal Ops., ABA Section of Bus. Law, Law Office Opinion Practices, supra note 
168, at 329. 
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opinion will be issued. A colleague within one’s own practice area also is more 
likely to see that a transaction raises special concerns or requires special pro-
cedures. When a firm’s review committee consists of professionals from out-
side of the firm’s tax practice, knowing that another tax professional or pro-
fessionals have been consulted can provide comfort or confidence in the 
opinion rendered. 

Relatedly, firms might discuss the point in time for initiating the opinion 
review process. Should review begin after an opinion letter is complete or 
should reviewers become involved at an earlier point? Does the answer to this 
question depend on the type of transaction or the difficulty or novelty of the 
issue(s) presented? 

8.  Firms should consider and define the role of reviewers. The survey sug-
gests that most firms require review of tax opinions by at least two tax part-
ners. Only a minority of firms require nontax professionals to participate in 
the process. When nontax professionals participate, what role do they play? 
Are they expected to familiarize themselves with complex tax principles or is 
there some other reason for their presence? Indeed, what is the role of tax 
professionals in the review process? Do they have the ability to stop the issu-
ance of an opinion or require the inclusion of particular language, or is their 
role merely advisory? 

9.  Firms should consider including nonpartners in the opinion review 
process. Only 20% of respondents’ firms permit nonpartners to participate 
in the opinion review and approval process. This is quite surprising in light 
of the growth of nonequity partnerships and counsel positions.172 Indeed, if 
a counsel attorney is an expert in an area in which no partner shares a similar 
level of expertise, it is illogical to exclude that individual from the process. Of 
course, counsel attorneys might be consulted during the drafting process or 
prior to review, but their views and opinions might not be taken into account 
at all if the drafting professional takes a different view. If a purpose of the 
review process is to ensure the accuracy of the issue(s) opined upon, it makes 
no sense to exclude experts. 

B.  Recommendations for Further Study 
The ACTC survey provides useful information and a starting point for 

firms that are developing tax opinion policies and procedures and for those 
reviewing policies and procedures already in place. Should ACTC wish to 
conduct a broader survey, this Article suggests the following areas of inquiry. 

1.  Add questions concerning fact-finding processes. As previously dis-
cussed, professionals rendering tax opinions are (or may be) subject to statu-
tory, regulatory, and ethical rules requiring a degree of diligence in identifying 
and ascertaining relevant facts and outlining the circumstances under which 

                       
 172 See Allen, supra note 164. 
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a professional can (and by negative inference, cannot) rely on factual repre-
sentations by others.173 Thus, a future study should inquire specifically into 
the process or processes under which facts are gathered and the degree of re-
liance on clients’ statements that is permitted by firms. 

2.  Tease out differences, if any, between law firms and accounting firms. 
The survey did not distinguish between law firms and accounting firms and 
therefore offers no insights into differing practices, if any, between the two. 
If there are differences, it may be the case that best practices are not the same 
across professional designations. It is also possible that common practices in 
one of the professions, which are not common in the other, could work well 
in either setting. It would be interesting to understand whether and how the 
practice of rendering tax opinions in accounting firms differs from that in law 
firms and what each type of firm could learn from the other. 

3.  Tease out differences, if any, between small and large firms. Some of 
the comments submitted by respondents practicing in small firms suggested 
that certain of their practices (e.g., including nontax partners as members of 
opinion review committees) are followed out of necessity. It would be helpful, 
therefore, to clarify best practices where there are few, if any, tax professionals 
in a firm other than the drafting professional, and best practices when there 
are many tax practitioners in a firm. Indeed, some policies, such as requiring 
the maintenance and cataloging of tax opinions, are much more important 
in large firms, where some or many tax professionals could easily be unaware 
of the transactions in which others are or have been engaged. 

4.  Circulate surveys broadly and expend effort to obtain responses. While 
an excellent first step, the ACTC survey was circulated only to members of 
ACTC. The response rate was low. As a consequence, whether the results 
reflect firm or tax practices more generally remains unclear. A future study 
should circulate surveys to a wider selection of firms and there should be fol-
low-up efforts to obtain responses. 

VVIII.  Conclusion 
The survey results reflect that more than a few firms are actively engaging 

in the practices recommended in this Article. Most respondents’ firms have 
an opinion review policy in some form. Most firms require review by a least 
two partners, who in most cases are tax partners. Comments submitted by 
respondents reflect interest in hearing about other firms’ procedures in order 
to make better decisions about their own firms’ policies. Many respondents 
are interested in training (or more training) programs. 

The most troubling revelation is the lack of policies within firms for main-
taining archives of tax opinions that firms have already issued. Maintaining 
an indexed or searchable database or file of such opinions is technologically 
easy and should become standard practice. 

                       
 173 See Cummings, supra note 4, at 1050–53. 
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The survey also reveals a range of approaches to opinion policies and pro-
cedures. This Article and the survey, together, should encourage further dis-
cussion within firms and across firms regarding best practices in the area. 
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AAppendix 

Survey Reponses 
1.  Does your firm have a formal opinion review policy for issuing tax 

opinions? 

 Yes 70 92.1% 
    No   6   7.9% 
     76 
 
If you answered “yes,” is your firm’s policy in writing? 
 
 Yes 34 48.6% 
 No 36 51.4% 
  70 
 

Three of nine respondents indicated that their firms do not have a formal 
opinion review policy but went on to answer questions pertaining to their 
firms’ review policies, suggesting that these three individuals interpreted 
this question as contemplating a formal, versus an informal (or perhaps 
unwritten), review policy. As a consequence, these respondents are re-
ported here as yeses for purposes of the first part of question 1 and noes 
for purposes of the second part. 

 
2.  Does the policy apply solely to formal tax opinions, or is it broader than 

that? 
 
 Applies solely to formal tax opinions 47 68.1% 
  Broader than formal tax opinions 22 31.9% 
   69174 
 
If broader, to what written communications does the policy apply? 
 

Examples of responses: any written tax advice, informal tax opinions, ad-
vice in large transactions/advice “having a potentially important effect,” 
all legal opinions rendered by the firm 
 

3.  Does your firm have a tax opinion review committee? 
 
 Yes 23 30.3% 
 No 53 69.7% 
  76 

                       
 174 One respondent did not answer this question. 
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If so, how is the tax opinion review committee staffed? 
 

Examples of responses: senior tax partners, senior attorneys, one firm 
committee that reviews all opinions (including tax opinions), partners 
with tax LL.M. degrees, tax partner not involved in the engagement, head 
of tax group/national tax group, managing shareholder and senior tax 
counsel, two other members with expertise, specified number (two, three, 
five partners) 

 
4.  Alternatively, in lieu of a tax opinion review committee, does your firm 

require at least two partners to approve the opinion? 
 
 Require approval by at least two partners 55 73.3% 
 Does not require approval by at least two  
  partners 20 26.7% 
  75 
 
5.  Can one or more of the partners reviewing and approving the tax opin-

ion be nontax partners? (For example, for an opinion on a loan transaction, 
can the second partner review be done by a commercial finance attorney?) 

 
 Yes 16 21.9% 
 No 57 78.1% 
  73 
 
6.  Can one or more of the individuals reviewing and approving the tax 

opinion be nonpartners? 
 
 Yes 14 19.7% 
 No 57 80.3% 
  71 
 
7.  Does your firm’s tax opinion review policy have different approval re-

quirements based on the type of opinion being issued (e.g., penalty protec-
tions, invalidity of a regulation, closing opinions, etc.)? 

 
 Yes 13 18.1% 
 No 59 81.9% 
  72 
 

Examples of responses: greater review/higher standard of review for opin-
ions with higher level of confidence, public transactions with SEC re-
porting, “sticky” issue, complex opinion 
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8.  Does your firm’s tax opinion review policy have different approval re-
quirements based on the level of opinion (e.g., will, should, more likely than 
not) being issued? 

 
 Yes   3   4.1% 
 No 71 95.9% 
  74 
 
9.  Does your firm provide training specifically related to the issuance of 

tax opinions, including education relating to applicable standards such as Cir-
cular 230, opinion subject to ABA Ethics Opinions 346 or 85-352, require-
ments for penalty protection under the Internal Revenue Code and regula-
tions, and applicable SEC requirements (e.g., SEC Staff Legal Bulletin No. 
19)? 

 
 Yes 25 33.8% 
 No 49 66.2% 
  74 
 
10. Does your firm have a policy relating to the cataloging and retention 

of tax opinions? 
 
 Yes 26 34.7% 
 No 49 65.3% 
  75 
 
If so, please describe your policy. 
 

Examples of responses: opinions stored in a data bank or accounting de-
partments, both digital and hard copies kept, firm maintains a directory 
of opinion letters, all legal opinions in common binder, cataloged within 
document management system 

 
11.  Has your firm created one or more standard form(s) of opinions (or 

at least those portions of opinions that can be “standardized”)? 
 
 Yes 34 45.3% 
 No 41 54.7% 
  75 
 
If your firm has created standard forms of tax opinion, can you provide 

examples of the types of opinions where standardization has worked well? 
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Of the responses, there were no common themes. Examples included: 
tax-free reorganizations; penalty abatement and litigation; commercial 
and public finance; repetitive types of offerings (capital markets); entity 
classification; audit requests; general language such as burden of proof 

 
12.  ACTC would like to provide ideas for firms to consider as they adopt 

or update their formal “Tax Opinion Review Policy.” Please provide any ideas 
that you think we should include as part of this process. 

 
13.  What is the size of your firm? 
 
 1-9 10 13.9% 
 10-49   8 11.1% 
 50-99 14 19.4% 
 100-499 11 15.3% 
 500 or more 29 40.3% 
  72 
 
14.  What is the size of the tax department in your firm? 
 
 1-9 27 36.0% 
 10-20 21 28.0% 
 21-50 16 21.3% 
 51-100   4   5.3% 
 More than 100   7   9.3% 
  75 
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Tax Opinion Procedures 
and Policies – A Discussion 

Panelists:

C. Wells Hall III, Nelson Mullins Riley & Scarborough, LLP, Charlotte NC and Charleston, SC
Jasper L. Cummings, Jr.,  Alston & Bird, LLP,  Raleigh, NC

Al Todd Estate Planning Workshop, Special Edition
South Carolina Bar Association
Kiawah Island, South Carolina

June 18, 2022

Why Do Clients Ask for Tax Opinions?

1. Risk averse client wants written comfort that tax advisers have thought 
through the relevant issues and have confidence in their advice.

2. Defend against the imposition of tax penalties.

3. Satisfy contractual condition or covenant of transaction.

4. Federal securities laws require opinion to support discussion of tax 
consequences included in offering materials.

5. Demonstrate that Financial Accounting Standards Board (FASB) Reporting 
Thresholds have been met.

6. Provide a version of insurance to clients.

22

1

2
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Structure of Tax Opinions

1. Introductory Statement

2. Facts, Representations, and Assumptions

3. Legal Analysis

4. Opinions or Conclusions

33

Levels of Assurance

1. Reasonable Basis

2. Substantial Authority

3. More Likely than Not

4. Should

5. Will

44

3

4
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“Realistic Possibility of Success” Standard

• According to ABA Formal Opinion 85‐352, a lawyer is prohibited from advising tax return positions 
that fall short of a “realistic possibility of success” standard. 

• This standard is generally thought to govern any tax advice given to a client to the extent that tax 
return positions are or will be involved (e.g., advice given in the course of structuring a transaction 
that ultimately will involve a tax return position or positions). 

• Notably, Opinion 85‐352 permits the rendering of advice that a lawyer believes will not prevail if 
challenged by the Service, so long as there is a “realistic possibility” of succeeding based on the 
lawyer’s good faith assessment of the law.

55

Circular 230 Standards  (2014) – No Longer Include Minimum 
Standards for Rendering Tax Opinions, But:

A practitioner who renders any type of written advice, including a tax opinion, must:

1. Establish the relevant background facts,

2. Consider the reasonableness of assumptions and representations,

3. Consider applicable regulations and standards regarding reliance on information and advice received from a third 
party,

4. Apply the relevant authorities to the facts,

5. Consider the business purpose and economic substance of the transaction if they are relevant to the tax consequences 
of the transaction (relying on a representation that there is a business purpose or economic substance being 
insufficient as a general matter),

6. Consider whether the issue involves a listed transaction or reportable transaction,

7. Consider other regulations and standards applicable to written tax advice promulgated by the applicable taxing 
authority, and

8. Arrive at a conclusion supported by the authorities.

66
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Tax Opinion Policies and Procedures

American College of Tax Counsel (ACTC) 

Tax Force on Tax Opinion Policies and Procedures  ‐ Survey of ACTC Fellows 
‐ Tax Opinion Policies and Procedures

77

1.  Does your firm have a formal opinion review policy for issuing tax 
opinions? 

Yes   70   92.1% 
No      6  7.9%  

76

If you answered “yes,” is your firm’s policy in writing? 

Yes   34    48.6% 
No    36  51.4% 

70

88
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2.  Does the policy apply solely to formal tax opinions, or is it broader 
than that?

• Although applicable authorities do not distinguish between formal tax opinions and other tax or legal 
advice, do practitioners treat them differently as a matter of practice? 

• Model Rule 1.1 (Competence) ‐ A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for 
the representation.

• Thus, a tax opinion should be given only by a lawyer who possesses the requisite knowledge and skill and who 
treats the engagement with the thoroughness called for by the tax opinion process. Moreover, other partners 
in a law firm, including (in particular) other lawyers with managerial authority, must make reasonable efforts 
to assure that those involved in the opinion process are competent to so engage.

• AICPA Interpretation No. 1‐2 (Tax Planning) to SSTS No. 1: “Although oral advice may serve a taxpayer’s 
needs appropriately in routine matters or in well‐defined areas, written communications are recommended 
in important, unusual, substantial dollar‐value, or complicated transactions.” 

99

Does the policy apply solely to formal tax opinions, or is it broader 
than that? (cont’d)

Applies solely to formal tax opinions  47  68.1% 
Broader than formal tax opinions  22 31.9% 

69 

If broader, to what written communications does the policy apply? 

Examples of responses: any written tax advice, informal tax 
opinions, advice in large transactions/advice “having a potentially 
important effect,” all legal opinions rendered by the firm

1010
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3. Does your firm have a tax opinion review committee?

• No authority specifically requires a review committee.

But see Model Rule 5.1 RESPONSIBILITIES OF PARTNERS, MANAGERS, AND SUPERVISORY LAWYERS

(a)  A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial 
authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all 
lawyers in the firm conform to the Rules of Professional Conduct.

(b)  A lawyer having direct supervisory authority over another lawyer, including a suspended lawyer employed pursuant to Rule 
34, RLDE, Rule 413, SCACR, shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c)  A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if:

(1)   the lawyer orders or, with knowledge of the specific conduct,  ratifies the conduct involved; or
(2)   the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or 

has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or 
mitigated but fails to take reasonable remedial action.

(d)  Partners and lawyers with comparable managerial authority who reasonably believe that a lawyer in the law firm may be 
suffering from a significant impairment of that lawyer's cognitive function shall take action to address the concern with the lawyer and 
may seek assistance by reporting the circumstances of concern pursuant to Rule 428, SCACR.

Comment:  While this rule is somewhat extreme in concept, it should be borne in mind by partners and others who review opinion letters or 
otherwise oversee the practice of an attorney who drafts a tax opinion.

1111

Does your firm have a tax opinion review committee (cont’d)?

Yes 23 30.3%
No 53 69.7%

76

If so, how is the tax opinion review committee staffed?

Examples of responses: senior tax partners, senior attorneys, one firm 
committee that reviews all opinions (including tax opinions), partners with tax 
LL.M. degrees, tax partner not involved in the engagement, head of tax 
group/national tax group, managing shareholder and senior tax counsel, two 
other members with expertise, specified number (two, three, five partners)

1212
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4. Alternatively, in lieu of a tax opinion review committee, does your 
firm require at least two partners to approve the opinion?

Require approval by at least two partners 55 73.3%
Does not require approval by

at least two partners 20 26.7%
75

1313

5. Can one or more of the partners reviewing and approving the tax opinion 
be nontax partners? (For example, for an opinion on a loan transaction, can 
the second partner review be done by a commercial finance attorney?)

• Model Rule 1.1 (Competence) ‐ Competent representation requires the legal knowledge, 
skill, thoroughness and preparation reasonably necessary to the representation. 

• Thus, a tax opinion should be given only by a lawyer who possesses the requisite 
knowledge and skill and who treats the engagement with the thoroughness called for by 
the tax opinion process.  Moreover, other partners in a law firm, including (in particular) 
other lawyers with managerial authority, must make reasonable efforts to assure that 
those involved in the opinion process are competent to so engage.

1414
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Can one or more of the partners reviewing and approving the tax opinion be 
nontax partners? (For example, for an opinion on a loan transaction, can the 
second partner review be done by a commercial finance attorney?) (cont’d)

Yes 16 21.9%
No 57 78.1%

73

1515

6. Can one or more of the individuals reviewing and approving the 
tax opinion be nonpartners?

Yes 14 19.7%

No 57 80.3%
71

1616
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7. Does your firm’s tax opinion review policy have different approval 
requirements based on the type of opinion being issued (e.g., 
penalty protections, invalidity of a regulation, closing opinions, etc.)?

• IRC §6694(a) (Preparer Penalties)

• ABA Formal Opinion 346 (applies only to tax shelter investments)

• Model Rule 2.3 (Evaluation for Use by Third Persons)

• AICPA SSTS No. 1, Interpretation No. 1‐2

• Circular 230 §10.33 (Best Practices for Tax Advisors) 

• Circular 230 §10.37(a) (Requirements for Written Advice)

1717

Does your firm’s tax opinion review policy have different approval 
requirements based on the type of opinion being issued (e.g., penalty 
protections, invalidity of a regulation, closing opinions, etc.) (cont’d)?

Yes 13 18.1%
No 59 81.9%

72

Examples of responses: greater review/higher standard of review for 
opinions with higher level of confidence, public transactions with SEC 
reporting, “sticky” issue, complex opinion

1818
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8. Does your firm’s tax opinion review policy have different approval 
requirements based on the level of opinion (e.g., will, should, 
more likely than not) being issued?

• IRC §6694(a) (Preparer Penalties)

• ABA Formal Opinion 346 (applies only to tax shelter investments)

• Model Rule 2.3 (Evaluation for Use by Third Persons)

• AICPA SSTS No. 1, Interpretation No. 1‐2

• Circular 230 §10.33 (Best Practices for Tax Advisors)

• Circular 230 §10.37(a) (Requirements for Written Advice)

1919

Does your firm’s tax opinion review policy have different approval 
requirements based on the level of opinion (e.g., will, should, more 
likely than not) being issued? (cont’d)

Yes 3 4.1%
No 71 95.9%

74

2020

19

20
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9. Has your firm created one or more standard form(s) of opinions 
(or at least those portions of opinions that can be “standardized”)?

Yes 34 45.3%
No 41 54.7%

75

If your firm has created standard forms of tax opinion, can you provide examples 
of the types of opinions where standardization has worked well?

Examples included: tax‐free reorganizations; penalty abatement and litigation; 
commercial and public finance; repetitive types of offerings (capital markets); 
entity classification; audit requests; general language such as burden of proof

2121

10. Does your firm provide training specifically related to the issuance of tax opinions, including 
education relating to applicable standards such as Circular 230, opinion subject to ABA Ethics 
Opinions 346 or 85‐352, requirements for penalty protection under the Internal Revenue 
Code and regulations, and applicable SEC requirements (e.g., SEC Staff Legal Bulletin No. 19)?

• Model Rule 1.1 (Competence)

• Circular 230 §10.22 (Diligence as to Accuracy): A practitioner is presumed to 
exercise due diligence in relying on the work product of another person if the 
practitioner “used reasonable care in engaging, supervising, training, and 
evaluating the person, taking proper account of the nature of the 
relationship between the practitioner and the person.”

2222

21

22
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Does your firm provide training specifically related to the issuance of tax opinions, including 
education relating to applicable standards such as Circular 230, opinion subject to ABA Ethics 
Opinions 346 or 85‐352, requirements for penalty protection under the Internal Revenue Code 
and regulations, and applicable SEC requirements (e.g., SEC Staff Legal Bulletin No. 19)? (cont’d)

Yes 25 33.8%
No 49 66.2%

74

2323

11. Does your firm have a policy relating to the cataloging and 
retention of tax opinions?

Yes 26 34.7%
No 49 65.3%

75

If so, please describe your policy.

Examples of responses: opinions stored in a data bank or 
accounting departments, both digital and hard copies kept, firm 
maintains a directory of opinion letters, all legal opinions in 
common binder, cataloged within document management system

2424

23

24
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Linda Galler’s Recommendations for Law Firms

1. Firms should periodically review their tax opinion policies and practices.

2. Firms should decide whether tax opinion review policies should conform to review policies applicable
to other types of opinions.

3. Firms should maintain and make available indexed or searchable databases or files of previously
issued tax opinions.

4. Firms should consider using standard language for parts of tax opinion letters.

5. Firms should consider using standard language for parts of tax opinions.

6. Firms should decide what constitutes a tax opinion for purposes of their review policies.

7. Firms should consider whether to formally require tax opinion preparers to consult with another tax
professional or professionals prior to delivering a tax opinion for review.

8. Firms should consider and define the role of reviewers.

9. Firms should consider including non‐partners in the opinion review process.

2525

Linda Galler’s Recommendations for Further ACTC Study

1. Add questions concerning fact‐finding processes.

2. Tease out differences, if any, between law firms and accounting firms.

3. Tease out differences, if any, between small and large firms.

4. Circulate surveys broadly and expend effort to obtain responses.

2626
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Closing
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Your Presenter

864.213.5368

Adam.quattlebaum@forvis.com

Adam Quattlebaum 

Partner 

Leads FORVIS’ R&D tax credits practice and assists clients with maximizing their credits and 

supports clients through IRS and state audits.
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ERC Program 
Overview
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Employee Retention Credit Overview

Established under the Coronavirus Aid, Relief, and Economic Security 
Act (CARES) Act 

▪ Effective March 27, 2020

▪ Up to $5k payroll tax credit per employee

▪ Originally NOT available to PPP loan recipients

Modified under the Consolidated Appropriations Act (CAA)

▪ Effective December 27, 2020

▪ Several retroactive & prospective changes, including availability of 
program for PPP loan recipients 
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Employee 
Retention Credit 
Overview 

Payroll tax credit equal to 50% of 

qualified wages paid

▪ Up to $5K credit per employee (EE) 

(based on $10k of qualified wages per 

EE)

▪ Applies to wages paid March 13 –

December 31, 2020 

No employee count limit

ERC UNDER THE CARES 

ACT
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Employee Retention Credit Overview 

WHAT IS AN ELIGIBLE EMPLOYER (ER)?

Must meet 1 of 2 criteria:

▪ Gross receipts for calendar quarter in 2020 are less than 50% of 

gross receipts for the same calendar quarter in 2019, OR

▪ Full or partial suspension of business operations during 2020 as a 

result of government order limiting commerce, travel or group 

meetings due to COVID-19
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Employee Retention Credit Overview 

WHAT ARE QUALIFIED WAGES?

Note – The 100-employee count applies to computation of 2020 qualified wages and is based on 2019 full-time 

employee headcount. Prospective changes to the 2021 ERC  calculation detailed later in this presentation.

• Wages paid to ALL employees during 
qualified disruption period

• Includes healthcare costs

Average FTEs 100 or Fewer 

• Wages paid to employees not providing 
some or all services during qualified 
disruption period

• Includes healthcare costs 

Average FTEs Over 100
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Employee Retention 
Credit Overview 

Small Business Example: 

Company with 100 EEs

EEs each earn $500/week

Employer pays healthcare 

costs of $500/week per EE

Total Qualified Wages 

$1,000 per EE per week

Number of weeks to max-out credit

Maximum Credit-Eligible Wages per EE $10,000

Weekly Wages Paid per EE (÷) $1,000

Number of Weeks to Max-Out Credit 10

Maximum credit opportunity

Maximum Credit per EE $5,000

Number of EEs (X) 100

Total Maximum Credit $500,000

Therefore, a small employer eligible for 1 quarter, could reach a maximum 

credit amount of $500,000
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Employee Retention 
Credit Overview 

Large Business Example: 

Company with 1000 EEs

Company furloughed 500 EEs, 

continuing to pay healthcare of 

$500/week per EE

Total Qualified Wages 

$500 per EE per week

Number of weeks to max-out credit

Maximum Credit-Eligible Wages per EE $10,000

Weekly Wages Paid per EE (÷) $500

Number of Weeks to Max-Out Credit 20

Maximum credit opportunity

Maximum Credit per EE $5,000

Number of EEs (X) 500

Total Maximum Credit $2,500,000

Therefore, in this example employer could receive a credit of $2,500,000 if 

eligible for 2 quarters 

108



FORVIS is a trademark of FORVIS, LLP, registration of which is pending with the U.S. Patent and Trademark Office

FORVIS is a trademark of FORVIS, LLP, registration of which is pending with the U.S. Patent and Trademark Office

Retroactive 
Enhancements 
to the ERC
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COVID Relief Bill + 
Cares Act

On December 27, 2020, the president 

signed into law the Consolidated 

Appropriations Act, 2021 (“CAA” OR 

“COVID Relief Bill”)

The CAA/COVID Relief Bill significantly 

bolsters the ERC originally introduced by 

the CARES Act in March 2020

COVID RELIEF BILL –

IMPACT ON ERC
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Retroactive Enhancements 

▪ Clarified definition of “gross receipts” for tax-exempt employers

▪ Confirmed healthcare costs paid to furloughed employees are 

qualified wages
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Retroactive 
Enhancements

Enabled PPP loan recipients the ability 

to claim the ERC

▪ Must still qualify as an eligible employer 

for ERC

▪ Wages on which ERC are claimed 

cannot be used in PPP loan forgiveness 

computation

Could have adequate wages to claim ERC and obtain full 

loan forgiveness, if EE headcount/payroll is consistent in 

2019 vs 2020

INTERACTION WITH PPP 

LOANS
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Retroactive 
Enhancements If company has received PPP loan 

forgiveness
• Cannot double dip, but may still 

apply for ERC on “non-
forgiveness” wages

• IRS will allow ERC claimed on 
wages in excess of wages 
needed for loan forgiveness

If company has not applied for 
loan forgiveness in 2021 yet

• Evaluate ERC eligibility and 
interaction of PPP and ERC 
wages

• Opportunities for planning to 
maximize ERC and PPP loan 
forgiveness application

LOAN FORGIVENESS AND 

ERC
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Enhancements 
to the ERC for 
2021
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2021 
Enhancements

Modification of employer eligibility 
requirements

▪ Gross receipts for calendar quarter in 
2021 are less than 80% of gross 
receipts for the same calendar quarter 
in 2019

▪ For determining eligibility in 2021, an 
employer may elect to use the prior 
quarters’ gross receipts for purposes 
of this test (i.e., for Q1 2021 eligibility, 
may elect to compare to Q4 2020 
gross receipts to Q4 2019 gross 
receipts)

Extension of program 
through September 30, 
2021* 

* Originally through 12/31/2021 but 4th quarter 
eliminated with passing of Infrastructure bill 
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2021 Enhancements 

May claim up to $10,000 in qualified wages per employee, per quarter

Credit amount equal to 70% of qualified wages

▪ $7,000 maximum credit per employee, per quarter

Change in definition of “large employer” for purposes of determining qualified wages

▪ Large employer = more than 500 full-time employees

▪ Companies below this threshold may claim all wages paid as qualified wages

Therefore, an eligible employer may claim a credit of up to $26,000 per employee between 
2020 and 2021
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Employee Retention 
Credit Overview 

Small Business Example: 

Company with 100 EEs

EEs each earn $500/week

Employer pays healthcare 

costs of $500/week per EE

Total Qualified Wages 

$1,000 per EE per week

Number of weeks to max-out credit

Maximum Credit-Eligible Wages per EE $50,000

Weekly Wages Paid per EE (÷) $1,000

Number of Weeks to Max-Out Credit 62

Maximum credit opportunity

Maximum Credit per EE $26,000

Number of EEs (X) 100

Total Maximum Credit $2,600,000

Therefore, in 4 quarters of eligibility (i.e., Q4 2020-Q3 2021), this example 

employer could reach a maximum credit amount of $2,600,000 
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Case Studies

▪ Auto Dealership Group:

• Credit amount: $4,500,000

• Number of EEs: 2,500+

▪ Professional Services:

• Credit amount: $3,700,000

• Number of EEs: 250

▪ Manufacturer:

• Credit amount: $1,000,000

• Number of EEs: 850+

▪ Long Term Care Facility:

• Credit amount: $1,164,000

• Number of EEs: 90
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Employee Retention Credit/CARES Act + CAA + ARPA + Infrastructure Bill
COVID RELIEF BILL – IMPACT ON EMPLOYEE RETENTION CREDIT (ERC)

On Dec. 27, 2020, the president signed into law the Consolidated Appropriations Act, 2021 (CAA), followed by the American Rescue Plan Act (ARPA) signed on March 11, 2021. These acts significantly bolster the ERC 

originally introduced by the Coronavirus Aid, Relief, and Economic Security Act (CARES Act) in March 2020. Below is a summary of amendments in these acts related to ERC; and a comparison to the earlier CARES Act. 

01/01/202112/31/2020 9/30/2021Up to $5,000 Per 

Qualified Employee

Up to $21,000 Per 

Qualified Employee
03/13/2020

Employee Retention Credit (ERC) Original CARES Act for 2020 CAA/ARPA/Infrastructure Bill Changes for 2021

Eligible Employer

For 2020, an employer may qualify for the credit if they meet one of 

the following:

• Govt. Mandate – Your offices were closed, or operations 

partially suspended by a government order; OR 

• Gross Receipts – You experienced a 50% or more decline in 

gross receipts compared to the same quarter in 2019.

Gross Receipts Test Modifications – For 2021 an employer 

may qualify for the credit if gross receipts for a quarter are less than 

80% of gross receipts compared to the same quarter in 2019. (Govt. 

order test remains the same)

Eligible Period Eligibility period through the end of 2020. Eligibility period extended through the 1st three quarters of 2021.

Credit Percentage 50% of qualified wages applicable for the entirety of 2020.
70% of qualified wages applicable for each of 1st three quarters of 
2021.

Qualified Wage Limit $10,000 per employee for the entirety of 2020. $10,000 per quarter, per employee ($30,000 total).

Maximum Potential Credit $5,000 (50% of $10,000) per employee for the entirety of 2020. $21,000 (70% of $30,000) per employee for all of 2021.

Qualified Wages – Definition

Employers with 100 or fewer full-time employees in 2019 (small 

employer) – all wages and healthcare costs paid during eligibility 

period.

Employers with more than 100 full-time employees (large employer) 

– all wages paid to employees who are NOT providing services (full 

or partial reduction).

Increases definition of small employer to 500 or fewer employees in 

2019, allowing wages and healthcare paid to ALL employees to 

qualify for employers with 500 or fewer employees.

PPP Loan Impact

Companies that received a loan under the Paycheck Protection 

Program (PPP) were unable to claim an employee retention credit, 

even if such loan was not forgiven. 

Companies are retroactively eligible to claim both an ERC and a 

PPP loan. However, any wages used for forgiveness of the PPP are 

ineligible to also be claimed for the ERC.

Small Employer Max Credit Example
Eligible small business employer with 100 employees could receive 
up to $500K credit in 2020.

Eligible small business employer with 500 employees could receive 

up to $10.5M credit in 2021.
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How FORVIS 
Can Help
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Service Offerings

Phase 1: Scoping > Phase 2: Credit Calculation > Phase 3: Compliance

Phase 1 – Cost/Benefit Analysis

▪ High level determination of employer/employee eligibility

▪ Estimated range of credit and costs to appropriately qualify and document position

Phase 2 – Quantification

▪ Identify eligible employees (i.e., furloughed, decreased hours, etc.)

▪ Calculate credit-eligible wages, healthcare costs, calculate credit

Phase 3 – Compliance (if needed)

▪ Preparation/review of quarterly Form 941 filings
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R&D Tax Credit
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Research & Development (R&D) Tax Credit | Overview

▪ The R&D tax credit is a tax incentive for companies that incur R&D costs in the United States.

▪ Allows “qualified small businesses” (QSBs) to offset up to $250,000 of the employer portion of 
FICA tax per year. 

▪ Allows a company to offset its U.S. tax liability. The credit can be carried forward for up to 20 
years. 

▪ Companies involved in conducting any of the below Qualified Activities in the U.S. may qualify for 
R&D credits. 

Qualified Activities
• Technology

• Engineering

• Physical Sciences

• Biological Sciences

Qualified Expenses
• Wages;

• Supplies;

• Contractor Expenses

• Computer Leasing/Rental

R&D Tax Credit

• Your opportunity

Our Value Add to Your Opportunity

• R&D Projects and Activities 

• “But for…” Arguments + “Shrink Back” Rules

• Direct Support + Supervision

• Computer Leasing + Tooling

• Supplies + prototypes + NRE + Contractor Activities 

(Risks & Rights)

• R&D Business Components

• “Substantially All” Rule

• SUM = Qualified Research Expenses

What is the R&D Tax Credit? What Qualifies as R&D?

Products/Projects that may qualify for the R&D Tax 

Credit
• Software – Software design, development and testing 

(including internally used software).

• Hardware – Hardware design, development and testing.

• Tooling – Tooling developed for manufacturing 

processes.

• Engineering - Engineering design, development and 

testing.

• Process Improvements – Process improvements 

related to items listed above.

• Direct Support – Direct support related to the items 

listed above.

• Direct Supervision – Direct supervision  related to the 

items listed above.

Our Team
Our dedicated team consists of: 

• Engineers 

• CPAs

• IRS Controversy Experts

• Legal Experts

• Data Scientists

• Project Managers

Your Opportunity
1. Federal R&D Tax Credit

• Offset U.S. tax liability OR carry back 1 year 

then carry forward for 20 years.

2. State R&D Tax Credits

• Many states offer R&D credit.  

• Some states permit offsetting R&D credit against 

payroll tax. 

• Some states offer refundable R&D credit.
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R&D Tax Credit | Qualified Activities in Product Development
Software Development Life Cycle + Qualified Activities

Qualification Criteria
Activities performed to achieve new/improved functionality, performance, reliability or quality are likely to qualify as R&D.

Specifically, when the activities are conducted to resolve technical uncertainties through an iterative process of design, development and testing/experimentation .

Design Development

TestingBugs 

Prototype 

Testing

Process 

Development

Production  

Operations
Process Scale-

Up 

Direct Support + Direct Supervision

2. Activity Performed – Technical in Nature

3. Technical Uncertainty

4. Process of Experimentation

New OR Improved  Function 

/ Performance / Reliability / Quality

1. Permitted Purpose

Technical 

Specifications

1 2 3 4

Functional 

Specifications

NOT Qualified Activity
Qualified Activity1 2 3 4 Qualification Criteria
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R&D Tax Credit | Process, Resources, People and Timeline

Time Allocation 

Surveys

Technical 

Interviews

Contract 

Review

R&D Credit 

Computation
Documentation

Data 

Analysis

Data 

Collection
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CLIENT 

Tax / Finance 
CLIENT 

Legal
CLIENT

Engineers

CLIENT

Engineers
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2-3 MonthsProject Kickoff 4-5 Months

CLIENT Vendor 

Contracts

W2

GL
Project
Data

• Existing Documentation from CLIENT

• Documentation prepared by FORVIS

FORVIS 

R&D Credit System

CLIENT Data

R&D Tax Credit – Project Overview

The above diagram shows the interdependencies  between 1) Process; 2) Resources ; 3) People; and 4)Timeline in an R&D tax credit project. 

125



FORVIS is a trademark of FORVIS, LLP, registration of which is pending with the U.S. Patent and Trademark Office

FORVIS is a trademark of FORVIS, LLP, registration of which is pending with the U.S. Patent and Trademark Office

R&D 
Expenditure 
Deductibility
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IRC Sec. 174 (Current vs. Future State)
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Interplay Between Sec. 174 & Sec. 41

§162

Ordinary & 

necessary or Cost 

of Sales
§174
… all costs incidental to development…

•Personnel costs (fully burdened)

•Depreciation

•Overhead costs (utilities, rent, etc.)

•Patent costs

•Development related purchases

•Development related services

§162

Ordinary & 

necessary or 

Cost of Sales

§174
… all costs incidental to 
development…

•Personnel costs (fully burdened)

•Depreciation

•Overhead costs (utilities, rent, 
etc.)

•Patent costs

•Development related purchases

•Development related services

§41
•Taxable Wages

•Supplies

•Contract Costs 
(65%)

§41
•Taxable Wages

•Supplies

•Contract Costs 
(65%)

Prior to 2022 2022 & Later
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Credit and 
Incentive (CI) 
Capability
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Incentives & Credits – Types of Benefits

▪ TYPES OF CREDITS AND INCENTIVES

Cash and 

cash-like

Sales tax

exemptions

Training 

grants

Property tax

abatements

R&D

credits

Investment 

credits

Hiring 

credits

Customized financial 

incentive packages that are 

negotiated with state and 

local government agencies

Statutory tax credits and 

incentives that require 

companies to meet 

additional approval 

qualifications within state 

and local regulations

Statutory tax credits and 

incentives that are provided 

to companies “as of right” if 

they meet defined statutory 

requirements.

Pre-certification or prior 

approval not required 

(retroactive opportunities)

Discretionary (“but for”)
Statutory: Pre-approval or 

Prior Certification Required
Statutory: Automatic 

(“as of right”)

130



FORVIS is a trademark of FORVIS, LLP, registration of which is pending with the U.S. Patent and Trademark Office

Examples of Indirect Tax Credits and Incentives 

Statutory

o Targeted Hiring/EE’s

o Net New Jobs Programs

o Skills Training and Workforce Development

o Modernization

o Enterprise Zones or other Designated Areas

o Investment Tax Credits

o Exemptions

o Port Activity Credits

o Military-to-Machinist (CT)

Discretionary

o Cash Grants

o Payroll/Withholding Rebates

o Training Grants

o Property Tax Savings

o Apprenticeships

o Skills Gap Funding

o Sales/Use Tax Exemptions

o Loan/TIF/Bond Financing

o Infrastructure/Utility Grants

o Land Conveyance
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Important Takeaways

▪ Timing is critical with respect to many of the opportunities discussed with 
respect to incentives. Usually it is too late for any negotiated incentives 
once an announcement has been made to move forward or materials 
have been delivered to a site.

▪ Planning to optimize credits and incentives requires understanding clients 
forecasts for 3 to 5 years.

▪ With many incentives, there are significant compliance obligations once 
approved that will continue for several years.

▪ Incentives come in many forms, determine which is most valuable for 
your client –i.e. can they monetize (or use) the incentive
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Assurance  /  Tax  /  Advisory

forvis.com

Thank you!
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Program Outline

Court Composition

Jurisdiction of the Court and Caseload

Proposed Additions and Amendments to Tax Court’s 

Rules of Practice and Procedure

Lessons Learned from Going Remote

How DAWSON is Functioning

The Court’s Diversity and Inclusion Programs

Practice Tips
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Court Composition
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Court Composition 

 Judges – I.R.C. § 7443

19 authorized judges

2 vacancies

On February 25, 2022, Judge Kathleen Kerrigan elected as 
Chief Judge. Two-year term began on June 1, 2022. 

 Senior Judges on Recall 

10 senior judges 

 Special Trial Judges – I.R.C. § 7443A

5 appointed special trial judges 
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Jurisdiction of the Court and Caseload
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Polling Questions

Have you filed petitions with the Court 

this year?

Do you have cases that were closed this 

year?
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Jurisdiction and Caseload

The Court’s caseload varies from year to year based

on a combination of:

The scope of jurisdiction provided by Congress,

The level of audit and enforcement activity by the

IRS, and

The choice of forum by taxpayers.
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Statistics

 Tax Court cases filed and closed 

FY 2021 – 21,187 regular cases and 14,110 small cases

Calendar 2021 – 39,390 cases filed, and 20,981 cases 

closed 

Fiscal Year Filed Closed

2016 28,831 33,038

2017 27,091 29,037

2018 25,422 26,259

2019 24,364 21,740

2020 16,988 19,568

2021 35,297 19,770
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Statistics

 Cases filed based on jurisdiction type in FY 2021

 81% of the cases filed are pro-se

 Petition backlog resolved 

Jurisdiction Type Filed Percent

Deficiency 34,049 96.46%

Lien/Levy 1,160 3.29%

Whistleblower 63 0.18%

Passport 4 0.01%

Declaratory Judgment, Exempt Organization 17 0.05%

Declaratory Judgment, Retirement Plan Revocation 4 0.01%

Disclosure 0 0.00%

Total 35,297 100%
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Proposed Additions and Amendments 

to the Tax Court’s Rules of 

Practice and Procedure 
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Proposed Additions and Amendments 

 Some of the proposed amendments respond to suggestions and 
comments received from the Court’s Judges and Special Trial Judges, 
Court staff, IRS Chief Counsel’s Office, and the Tax Court bar, 
accumulated over the last few years. 

 39 amendments and 3 new rules.

 In many instances, the Court has proposed new rules to fill gaps in the 
Court’s existing procedures. 

 All of the proposed amendments reflect the Court’s ongoing commitment 
to simplify and modernize the Rules, to make the Court’s Rules more 
easily understood, and to conform the Rules more closely to the Federal 
Rules of Civil Procedure where appropriate.

 The Court proposes three new Rules: Rule 63, Intervention; Rule 92, 
Identification and Certification of Administrative Record In Certain Actions; 
and Rule 152, Brief of an Amicus Curiae.
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Proposed Additions
 Rule 63 – Intervention

 Intervention of Right – (a) – Anyone who is given an unconditional right to intervene by a

Federal statute may intervene as a matter of right in cases such as innocent spouse

 Permissive Intervention – (b) 

 Permissive intervention may be allowed if a person has been given a conditional

right to intervene by a Federal statute. Allowed if a person has a stake in the

outcome of the litigation that cannot be adequately protected by the parties, if the

Court determines that permitting the intervention may contribute to a more complete

presentation of the legal issues and is in the interest of justice.

 Notice to other party required – (c)

 Intervenor’s Role – (d)

 The Tax Court has permitted intervention in the exercise of its discretion and when

justice requires. For example, the Court has permitted intervention when doing so

may contribute to the disposition of an issue or the resolution of an evidentiary

problem.

 An intervenor must move to intervene and state the grounds for intervention and the reasons

why intervention should be permitted. The Court in its discretion will determine the extent to

which an intervenor is permitted to participate in the litigation.146



Proposed Additions 
 Rule 92 – Identification and Certification of Administrative Record in Certain Actions

 General Provision – (a)

 Motion to Supplement – (b) 

 If a party contends that the administrative record is incomplete, that party may 

move to supplement the administrative record no later than 60 days after the 

notice setting the case for trial is served, unless the Court orders otherwise. 

The motion must state in detail why the party contends that the administrative 

record is incomplete, and the party must attach any documents or other 

information that the party alleges is or should be part of the administrative 

record.

 Administrative Record – (c) – Term defined in essence 

 Declaratory Judgment Actions – (d) – Rule 92 does not apply to declaratory 

judgment cases. See Title XXI, Rules 210-218

 Deficiency cases – (e) - the Court may direct the parties to follow the procedure set 

forth in this Rule in any case where identification and certification of the 

administrative record may contribute to a prompt resolution of the case.
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Proposed Additions 
 Rule 92 – Identification and Certification of Administrative Record in Certain Actions

 Examples of types of cases that are covered by the new Rule include whistleblower 

actions, collection review actions, and spousal relief disputes. The new Rule 

normally is not applicable in deficiency cases, although in appropriate 

circumstances the Court may invoke the procedure.

 Under the proposed new Rule, the parties are expected to file the administrative 

record, stipulated as to its genuineness, no later than 30 days after the notice 

setting the case for trial is served. If the parties are unable to stipulate, the 

Commissioner is expected to file the administrative record, certified as to its 

genuineness, within the same 30-day period. The opposing party may move to 

supplement that record.

 Rule 152 – Brief of an Amicus Curiae

 Motion for Leave to File an Amicus Brief. Allows judge to grant motion to direct the 

filing of an amicus brief. 

 Brief generally limited to 25 pages

 Must be filed no later than 14 days after the first brief of the party being supported. 
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Proposed Amendments 

Rule 21 (Service of Papers), Rule 25 (Computation

of Time), Rule 34 (Petition), Rule 121 (Summary

Judgment), and Rule 147 (Subpoenas).

Comments were due on May 25, 2022.

Feel free to contact me with any comments you wish

to offer.
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Lessons Learned From 

Going Remote
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Polling Questions

Have you participated in Zoom 

Tax Court proceedings?

Would you like to see a Zoom 

proceeding option continue?

151



Pre-pandemic

The United States Tax Court, headquartered in

Washington, D.C., is a national court.

Judges traveled to 74 cities throughout the United

States.

In a typical year, the Court held trial sessions in Fall,

Winter, and Spring calendars spread across the

country.

In July and August, the Court held special trial

calendars, drafted opinions, vacations, etc.
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Post-pandemic
 Noteworthy press releases and Administrative Orders

Summary of Standards and Protocols Applicable for Visitors to

Proceedings in Washington, D.C.

Summary of Standards and Protocols Applicable for Visitors to

Proceedings Outside of Washington, D.C.

 Transition to a remote Court

Technical changes

Limited entry of appearance

Remote calendar sessions
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Statistics

Trial Sessions

Fiscal Year Originally 

Scheduled

Total Held In Person 

Sessions 

Held

Remote 

Sessions 

Held

2016 202 202 202 N/A

2017 169 169 169 N/A

2018 164 164 164 N/A

2019 228 212 212 N/A

2020 230 99 87 12

2021 153 122 0 122
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Statistics

 Fiscal year 2020

235 opinions issued

203 regular cases

32 small cases

156 cases appealed

 Fiscal year 2021

320 opinions issued

308 regular cases

12 small tax cases

86 cases appealed
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Going forward

 Remote or in person

 Tax Court’s Mission:

The Court is committed to providing taxpayers, most of whom are

self-represented, with a reasonable opportunity to appear before

the Court, with as little inconvenience and expense as is

practicable.

The Court is also committed to providing an accessible judicial

forum with simplified procedures for disputes involving $50,000 or

less.

 “Although remote trials were intended to address the pandemic, they’ll

remain in the court toolbox,” Former Chief Judge Foley said. “It will

certainly reduce court expenses and it will also be a less intimidating

setting for taxpayers.”
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Going forward

 Remote or in person

 Subpoenas for Remote Proceedings

45 days prior to the Trial Session

 Revision to limited entry of appearance rules

Rules implemented September 2019 but updated to account for remote
proceedings.

Allows representation that constitutes a practitioner-client relationship in
which, by advance agreement, the services provided to the taxpayer by a
practitioner, properly admitted, is limited in scope and duration to less than
full representation. See Administrative Order 2020-03.

FY 20

Regular cases 25; small cases 8

FY 21

Regular cases 23, small cases 13

157



Going forward

 Motions to Proceed Remotely – Administrative Order 2021-01

 Either party may request a remote (virtual) trial instead of an in-person trial by filing a

Motion to Proceed Remotely. A Motion to Proceed Remotely may be filed at the time a

petition is filed and up until 31 days before the first day of the trial session. A form

motion is available on the Court’s website under “Case Related Forms”. The granting of

the motion is at the Judge’s discretion. If the Judge grants the Motion to Proceed

Remotely, the parties will be provided with detailed instructions, including the date, time,

and Zoomgov information for the remote (virtual) proceeding.

 Stand-Alone Remote (Virtual) Trial Sessions: When a Motion to Proceed Remotely is

granted before the case is scheduled for trial, the Court will make every effort to add the

case to a stand-alone remote (virtual) trial session that is at least 5 months away. These

remote (virtual) trial sessions will be scheduled to start at 1:00 PM (Eastern Time) to

accommodate most time zones and reduce confusion.

 When a Motion to Proceed Remotely is granted after a case is already scheduled for

trial, it is up to the presiding Judge whether to conduct the trial remotely at an agreed-

upon time or transfer the case to a stand-alone remote (virtual) trial session that is

closest to the original trial date.
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How DAWSON Is Functioning
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Polling Questions

Have you used DAWSON for filing and case 

management?

Do you find DAWSON to be an improvement 

overall?
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DAWSON

 Electronic Filing and Case Management System

 Docket Access Within a Secured Online Network (DAWSON).

Named after the late Howard A. Dawson, Jr., a former Chief Judge

and the longest serving judge of the Court (1962-2016).

Launched December 28, 2020.

 In FY21, of the 35,297 cases filed, 29,384 paper petitions and 5,913

electronic petitions.

 Features

 During the first year in operation, over 750 features were added and

over 450 bugs were addressed.

 The system now permits the public to search and view Court orders

and opinions without a fee.

 Areas to improve
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The Court’s Diversity and Inclusion Programs
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Polling Questions

Have you watched any of the

Court’s Diversity & Inclusion Series

webinars?
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Diversity and Inclusion Programs

 The Court has launched a webinar series on diversity and inclusion.

 The series is comprised of webinars that will spotlight different trailblazers 
and their paths to, and success in, the field of tax law.

 Featured speakers – Loretta Argrett, Samuel Thompson, Glenn 
Carrington, Judges Vasquez, Cohen, Lauber, Gale and more.

 The Court’s Diversity in Government Internship Program (DiG Tax).

 Over 20 percent of the Court’s staff are retirement eligible within 5 years. 
This percentage is consistent with overall federal government workforce 
projections. To attract and retain the most qualified talent for the future, the 
Court is embracing telework and remote work. 

 DiG Tax provided paid internship opportunities for talented and 
underserved undergraduate or graduate students interested in careers 
with the Federal government.
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Practice Tips from the Bench
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Practice Tips

 Attach a full copy of the relevant notice to the petition.

 Please read the Tax Court’s Rules of Practice and Procedure and the
Standing Pretrial Pre-Trial Order.

 Language Barriers – Rule 143(f) – All Court proceedings are conducted in
English. All documents must be filed in English or include a certified English
translation. You should let the Judge know as early as possible if you require
help with English. It is generally the responsibility of each petitioner to bring an
interpreter. If you give advance notice, the Court may have one available.

 Work together to settle minor issues so that the trial is about issues where
there is a factual dispute or uncertainty in the law.

 Tax Court Rule 110 – Pretrial Conferences

 Helps in narrowing issues, stipulating facts, simplifying the presentation of
evidence, or otherwise assisting in the preparation for trial or possible
disposition of the case in whole or in part without trial.

 Contact Chambers to see if Judge would be willing to hold telephone
conference.
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Practice Tips

 Pre-trial memorandum – it’s a blueprint of your case for the Court.

 Work together to draft a comprehensive Stipulation of Facts and lodge or file as

early as possible.

 Post-trial briefs – Use care and caution in drafting brief. Help me write the opinion.

 Credibility

 Remember Golsen as you offer your legal analysis. The Court will follow

decisions of a Court of Appeals that are “squarely in point” if appeal of the case

would lie in that court.

 Opinion and Style Manual – Court’s citation and style convention to assist in

researching the Court’s opinions and orders.
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