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Al Todd Estate Planning & Taxation Workshop ~ Special Edition 
Friday, June 17 - Sunday, June 19, 2022 

Kiawah Island Golf Resort, West Beach Conference Center 
 

This (entire) program qualifies for 14.75 MCLE credit hours, including up to 1.0 LEPR credit hour and 1.0 SA/MH credit 
hour; 7.75 Estate Planning & Probate Specialization credit hours and 10.25 Taxation Specialization credit hours. 

Part 1only (Friday/Saturday) qualifies for 8.75 MCLE, including up to 1.0 SA/MH credit hour; 7.75 Estate Planning & 
Probate Specialization credit hours and 4.25 Taxation Specialization credit hours. 

 

Friday, June 17, 2022 
 
8:00 a.m.  Registration and Continental Breakfast  
   Visit with Exhibitors 
   Continental Breakfast sponsored by Argent Trust Company 
 
8:20 a.m.  Welcome and Opening Remarks 
   Professor S. Alan Medlin  

William M. “Bill” Reynolds III 
Jonathan E. Spitz 

     
8:30 a.m. A Scouting Report for Estate Planning and Administration 
 William I. “Bill” Sanderson 
   McGuireWoods, Charlottesville, VA 

 
10:30 a.m. Coffee Break - Visit with Exhibitors 
   Sponsored by GreerWalker, LLP 
 
10:45 a.m. Rose, Thorn, Bud: Reflections & Strategies for Attorney Well-being 

Lindsay A. Joyner, Gallivan White & Boyd, Charleston & Columbia 
 
11:45 a.m. Working Lunch 
   Sponsored by Colony Trust Company  
   
12:15 p.m. Roundtable Discussions: Current Estate and Tax Trending Topics 

Moderated by Jonathan E. Spitz 
 
1:30 p.m.  The Dorchester County Low Down  

The Honorable Mary Q. Blunt, Probate Judge 
The Honorable Molly D. Edwards, Associate Probate Judge 

   Dorchester County Probate Court 
 
2:30 p.m.  Adjourn 
 
6:00 p.m.  Reception (for attendees and families; dress is business/resort casual) 
   Pre-function Area of West Beach Conference Center 
   Sponsored by South State Wealth   
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Saturday, June 18, 2022 
 
8:00 a.m.  Continental Breakfast  

Visit with Exhibitors 
   Sponsored by Colonial Trust Company 
 
8:30 a.m. A Litigator’s and Planner’s Perspectives of Complex Estate Litigation 

F. Patricia “Patty” Scarborough, Evans Carter Kunes & Bennett, PA, Charleston 
Lindsay A. Joyner, Gallivan White & Boyd, Charleston & Columbia 

 
9:30 a.m. Unintended Consequences of the Power of Attorney 

Anne Kelley Russell, Womble Bond Dickinson (US) LLP, Charleston 
Jescelyn T. Spitz, Rikard & Protopapas, LLC, Columbia 
Robert Rikard, Rikard & Protopapas, LLC, Columbia 

 
10:30 a.m. Break - Visit with Exhibitors 
   Sponsored by Cumberland Trust  
 
10:45 a.m. Roundtable Discussions, Continued  
 Moderated by Jonathan E. Spitz 
 
12:15 p.m. Adjourn 
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2022 Al Todd Estate Planning & Taxation Workshop 
Part 1: Estate Planning  

  
 SPEAKER BIOGRAPHIES 

(by order of presentation) 

 
Jonathan E. Spitz 

Todd & Johnson, LLP, Columbia, SC 
(Course Planner and Moderator) 

 
Jonathan E. Spitz is a partner with Todd & Johnson, LLP, and represents clients in matters involving 
estate planning and administration; probate litigation; guardianship and conservatorship issues; 
and corporate formation. Jonathan graduated from Wofford College and received his Juris Doctor 
from the Charleston School of Law where he served as a research assistant to Professor Ginny 
Meeks. After law school, Jonathan clerked for the Honorable Amy W. McCulloch, Probate Judge for 
Richland County and has his Masters of Laws Degree in Taxation from the University of Alabama 
School of Law. Jonathan has been selected as a "Rising Star" in the area of Estate Planning and 
Probate in the 2018 and 2019 editions of Super Lawyers as well a 2019 Member “Legal Elite of the 
Midlands” by the Columbia Business Monthly Magazine in the field of “Tax & Estate Planning Law.”  
Jonathan is Certified by the Supreme Court of South Carolina as a Specialist in Estate Planning & 
Probate Law. 
Currently, Jonathan also serves as a member of the Wofford Alumni Association Board of Directors. 
Jonathan grew up in Anderson, South Carolina, but now considers Columbia home. 
Admissions: South Carolina Bar, United States Tax Court, United States District Court (South 
Carolina)  
Education: Wofford College, 2009; Charleston, School of Law, 2012; University of Alabama School 
of Law, LL.M. (Taxation) 2019 
 
 

William I. “Bill” Sanderson 
McGuire Woods, Charlottesville, VA 

 

Bill Sanderson is the co-chair of McGuireWoods' private wealth services group and a member of 
the firm’s fiduciary advisory services practice.  
He represents both high-net worth individuals and families on a variety of sensitive and complex 
estate and business planning matters. His practice focuses on the areas of estate planning and 
estate and trust administration. A frequent speaker, Bill has also taught Federal Taxation Practice 
and Procedure at Virginia Commonwealth University School of Business. 
Prior to completing his law degree at the University of Virginia School of Law, Bill completed 
coursework at the University of South Carolina School of Law. While attending the University of 
Virginia, Bill was a member of the Raven Society and the Jefferson Literary and Debating Society. 
Bill is a Fellow in the American College of Trust and Estate Counsel. Since March 2021, he has 
served as vice chair of its Washington Affairs Committee. 
EDUCATION 
University of Virginia, JD, 2006 
University of Virginia, BA, 1998 
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ADMISSIONS 
District of Columbia 
Virginia 
AFFILIATIONS 
Member and Fellow; 2018-present; Vice Chair 2021-present, Washington Affairs Committee; The 
American College of Trust and Estate Counsel 
Business Planning Group, Section of Real Property Trust and Estate Law, ABA, (Member; Chair 
2017-2019) 
Member, Trust and Estate Legislative Committee Member, Virginia Bar Association 
Member, Board of Directors, Epilepsy Foundation of Virginia, 2000–2003 
RECOGNITION 
Selected for inclusion, Private Wealth Law, Band 3, District of Columbia, 2018, 2019; Private 
Wealth Law, Band 2, 2020, 2021, Chambers HNW GuideNamed to "Legal Elite," 
Taxes/Estates/Trusts/Elder Law, Virginia Business, 2016, 2021 
Named to “Virginia Rising Stars,” Estate Planning and Probate, Closely Held Business, Super 
Lawyers, Thomson Reuters, 2012-2016 

 
 

Lindsay A. Joyner 
Gallivan White & Boyd, Charleston & Columbia, SC 

 

Lindsay Joyner is a partner in Gallivan White Boyd’s Charleston and Columbia, South Carolina, 
offices.  She received a BBA cum laude, with honors in Economics from the University of Georgia, a 
J.D. from the University of South Carolina School of Law, and an I.M.B.A. from the University of South 
Carolina, Darla Moore School of Business. Following law school and before joining GWB, she enjoyed 
her time as a staff attorney for the Supreme Court of South Carolina. She recently celebrated ten 
years at GWB. Currently, her practice places an emphasis on probate and trust litigation and 
complex business and commercial litigation, including financial institution litigation and 
professional negligence. She regularly handles matters concerning contractual disputes, business 
torts, shareholder disputes, and other complex litigation arising out of business transactions. 
Lindsay also dedicates a portion of her practice to legal malpractice defense. Lindsay has presented 
matters in these practice areas before both state and federal courts.   
Lindsay appreciates that client service is equally as important as legal skills and knowledge. As a 
result, Lindsay makes client expectations and satisfaction a central point of her practice. She takes 
great effort to be accommodating and communicative with her clients at all times.   
Outside of her practice, Lindsay is very active with the South Carolina Bar and the American Bar 
Association Young Lawyers Division.  She was recently sworn in as the chair of the South Carolina 
Bar’s House of Delegates, a position she will hold until 2024, and she is the chair-elect of the Bar’s 
Trial and Appellate Advocacy Council. She is a past president of the South Carolina Bar’s Young 
Lawyers Division and past chair of the South Carolina Bar’s Wellness Committee. Lindsay also 
served as a Co-Vice Coordinator for ABA Young Lawyers Division’s Fit2Practice initiative during the 
2018-2019 year. Lindsay has also held numerous positions with community organizations. For her 
work for the profession and for the community, Lindsay was honored to receive the ABA’s On The 
Rise, Top 40 Young Lawyers; the Columbia Metropolitan Magazine’s Capital Young Professional of 
the Year, and she was part of the Lawyers’ Weekly’s 2018 Leadership in the Law class. Lindsay has 
also been consistently recognized by Best Lawyers and as a Super Lawyers Rising Star. 
Lindsay is passionate about health and fitness, having taught a variety of group fitness classes for 
almost a decade prior to going into private practice. She remains a big proponent of group fitness, 
running, yoga, and Pilates as a means for mindfulness, stress management, and mental health as 
well as overall physical wellbeing.   
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The Honorable Mary Q. Blunt 

Dorchester County Probate Judge, St. George, SC 
 

The Honorable Mary Blunt is a wife, mother and community leader who has served the residents of 
Dorchester County as Probate Judge since November 2008.  
Mary graduated magna cum laude from the College of William and Mary and earned her Juris 
Doctorate degree from the University of Virginia School of Law. She is a member of the National 
College of Probate Judges, the South Carolina Association of Probate Judges, serving as president of 
the association in 2015, and the Dorchester County Bar Association. She is licensed to practice law 
in South Carolina, Maryland, and Washington.  
Mary is most passionate about probate education and advocating for Alzheimer’s awareness, and 
support.  
Mary’s commitment to the Alzheimer’s community is deeply personal as her own mother suffered 
from Alzheimer’s. Knowing how the disease touches everyone with a family member with dementia, 
Mary actively engages her local senior community by informing families of the importance of estate 
planning and their options in the Probate Court. But she doesn’t stop there. Mary spends her free 
time sponsoring and participating in events for The ARK of South Carolina – a Summerville based 
non-profit that provides respite care and education for caregivers of Alzheimer’s patients.  
Getting old is hard, but having a plan makes it a little easier. Mary believes education about probate, 
matters. So much so that she frequently speaks on various probate topics to civic, religious, and 
community groups. She also presents seminars regularly to paralegals and fellow attorneys.  

 
 

The Honorable Molly Edwards 
Dorchester County Associate Probate Judge, St. George, SC 

 
 Molly Edwards is the Associate Probate Judge for Dorchester County Probate Court. As the 
Associate Probate Judge, Molly works in all areas of the court. Prior to coming to the Court full-time 
in 2016, Molly was in private practice where she focused exclusively on estate planning, probate 
litigation and administration, and guardianships/conservatorships.  
Molly has co-chaired local wills clinics for first responders as well as served as a presenter at many 
local educational probate seminars. Molly co-chaired the 2015 and 2016 Bench/Bar CLEs. She is 
also the co-chair of the SCAPJ Ad Hoc Mental Health/Chemical Dependency Forms Committee. She 
has also served as the Secretary/Treasurer of the South Carolina Association of Probate Judges since 
2019.  
Molly graduated magna cum laude from Winthrop University and cum laude from Charleston School 
of Law. During law school, she served as a Research Editor for the Charleston Law Review and was 
published in the Student Works edition of the publication. Following law school, she served as a law 
clerk for the Honorable Mary Blunt of the Dorchester County Probate Court.  
When she’s not working, Molly and her husband, Andy, are chauffeuring their two children, Callie 
and Flinn, between their various extra-curricular activities! 
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F. Patricia “Patty” Scarborough 
Evans Carter Kunes & Bennett, PA, Charleston, SC 

 

F. Patricia Scarborough is a shareholder with the law firm of Evans, Carter, Kunes & Bennett, P.A. 
located in Charleston, South Carolina. Patty focuses her practice in the areas of estate planning, 
probate administration, tax planning, business planning and charitable organizations.    
Patty received her J.D. from the University of South Carolina School of Law in 2005 and her LL.M. in 
Taxation from the University of Florida School of Law in 2006.  She is a member and past Chairman 
of the Tax Law Section of the South Carolina Bar,  has been certified by the South Carolina Supreme 
Court as a Specialist in both Taxation Law and Estate Planning and Probate Law, and current serves 
on the Taxation Law Specialization Advisory Board.  Patty has been elected as a member of ACTEC 
(the American College of Trust and Estate Counsel). 
 

 
Anne Kelley Russell 

Womble Bond Dickinson (US) LLP, Charleston, SC 
 

A native of Little Rock, Arkansas, Anne Kelley operates out of our Charleston office and offers clients 
throughout South Carolina and Georgia a wide range of estate planning and wealth transfer advice. 
Primarily, she provides counsel to business owners, individuals and families who want to ensure 
that their wishes are followed in the event of a serious illness or death. 
With her Master of Tax Laws, Anne Kelley works with business owners, individuals and families to 
preserve, protect and transfer wealth to the next generation in the most tax efficient manner. 
Anne Kelley has significant experience advising fiduciaries of estates and trusts on the probate and 
distribution of assets, the preparation and filing of fiduciary income and estate tax returns, and 
general estate and trust administration. Anne Kelley also represents beneficiaries and fiduciaries in 
will contests, spousal elective share petitions, breach of fiduciary duty claims, and trust 
modifications. Her experience extends to representing private foundations, supporting 
organizations, public charities and other nonprofit organizations.  
Anne Kelley is a Certified Specialist in Estate Planning and Probate Law in South Carolina. 
Professional & Civic Engagement 
American Bar Association Real Property Trust & Estates Section 
Vice-Chair, Charitable Organizations Committee 
Assistant Editor, e-Report 
South Carolina Bar Probate Estate Planning and Trust Section 
Current Chair, 2021 – 2022 
Council Member, July 2015 – Present 
Charleston Estate Planning Council, Member 
Charleston Tax Council, Member 
The National Society of The Colonial Dames of America 
Honors & Awards 
Recognized in The Best Lawyers in America (BL Rankings) in the field of Trusts and Estates, 2022 
Recognized in Charleston Business Magazine's Legal Elite, Tax & Estate Planning, 2021 
Education 
L.L.M. Taxation, University of Florida Levin College of Law 
J.D., University of Arkansas at Little Rock, Bowen School of Law 
B.A., University of North Carolina at Chapel Hill 
Admitted to Practice 
Georgia 
South Carolina 
Arkansas 
U.S. Tax Court 
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Jescelyn T. Spitz 
Rikard & Protopapas, LLC, Columbia, SC 

 
Jescelyn “Jes” Spitz joined Rikard & Protopapas in 2018 as a talented litigator with experience in 
many areas of civil litigation. She is a skilled court room attorney having tried cases and represented 
clients throughout South Carolina. Clients appreciate Jes’ open and honest communication and her 
ability to set realistic outcomes. She advocates fiercely on her clients' behalf because she knows the 
toll the death of a loved one or a personal injury case can take on her clients and their families.  
While in law school, Jes served as the Editor-in-Chief of the Federal Courts Law Review, an electronic 
law review dedicated to legal scholarship relating to the federal courts and edited in conjunction 
with the FMJA (Federal Magistrate Judges Association). Jes also completed more than one hundred 
hours of pro bono work with the City of Charleston Prosecutor’s office and spent time working for 
South Carolina District Court Judge Richard M. Gergel. Following graduation, she served as law clerk 
to the Honorable J. Cordell Maddox, Jr. She then joined a well-regarded South Carolina based defense 
firm, primarily representing insurance companies. Her insurance defense background comes into 
play daily as she represents individuals, who have been injured, making claims against insurance 
companies. 
Jes grew up in Sumter, South Carolina. She and her husband, Jonathan, now call Columbia home 
along with their son and Cavalier King Charles Spaniels. 
Practice Areas  
Nursing Home & Assisted Living Injuries 
Medical Negligence & Medical Malpractice 
Tractor Trailer & Trucking Accidents 
Insurance Bad Faith & Coverage Issues 
Automobile & Motorcycle Accidents 
Education  
Charleston School of Law (J.D., cum laude, 2014) 
Honors: Federal Courts Law Review, Editor in Chief; Moot Court Board; Trial Advocacy Board; CALI 
Awards for highest grades in Damages and Domestic Relations; ALI-CLE Scholarship and Leadership 
Award; and Giving Back Award Recipient 
University of South Carolina Upstate (B.A., 2010) 
BAR ADMISSIONS:  
South Carolina 
U.S. District Court, District of South Carolina 
United States Supreme Court 

 
Robert G. Rikard 

Rikard & Protopapas, LLC, Columbia, SC 
 
Robert Rikard has litigated complex civil and criminal cases across the United States since 1997. 
Robert focuses his practice in the areas of complex litigation, nursing home abuse, medical 
malpractice, and investment/securities fraud. Robert has served on MDL steering committees and 
has served as lead counsel in numerous class actions around the country. He has tried to verdict 
cases involving wrongful death, tractor trailer accidents, medical malpractice, and business 
litigation matters. Robert’s skills as a litigator and creative problem solver allow him to serve the 
needs of clients in a very dynamic way.  
Robert grew up in Sumter, South Carolina. The son of a court reporter, and a career law enforcement 
officer, Robert learned through the example of his parents what service to others really means. His 
desire to become an attorney was fueled by his respect for the law and a desire to help those who 
must turn to the courts for solutions to their problems. Robert, his children and wife, Allyson, make 
their home in Columbia, SC. 
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Practice Areas  
Investment Losses 
Nursing Home & Assisted Living Injuries 
Business Litigation 
Medical Negligence & Medical Malpractice 
Corporate Loss & Recovery 
Tractor Trailer & Trucking Accidents  
Education  
University of South Carolina School of Law (J.D., 1997) 
University of South Carolina (B.A., 1993) 
Bar Admissions  
South Carolina 
U.S. District Court, District of South Carolina 
U.S. 4th Circuit Court of Appeals 
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A Scouting Report for Estate Planning and 
Administration  

 
 
 

William M. “Bill” Sanderson 
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Trust and Estate 
Scouting Report 
South Carolina Bar Al Todd Estate Planning 

Workshop, June 17-18, 2022 

 

PRESENTED BY: 

William I. Sanderson 

 

 

 

Uncovering Tax and Fiduciary Trends to Better Plan and Prepare 

 

For at least the last two decades, the federal wealth transfer tax has been in a state of 

continued—sometimes gradual, sometimes fast-paced—evolution. This program will 

review the landscape of federal legislation dealing with the estate and gift tax, and it will 

address trends in recent cases, regulatory guidance, and administrative updates that 

have an impact on estate planning and estate administration. 

 
 

 

Last updated June 6, 2022 

 

McGuireWoods marketing communications are intended to provide information of general interest to the public. Marketing  

communications are not intended to offer legal advice about specific situations or problems. McGuireWoods does not intend to create 

an attorney-client relationship by offering general interest information, and reliance on information presented in marketing  

communications does not create such a relationship. You should consult a lawyer if you need legal advice regarding a specific situation 

or problem.
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© 2022 McGuireWoods LLP 

 

Presenter Profile 

William I. Sanderson, Partner 

(202) 857-1743 | wsanderson@mcguirewoods.com | 

Washington, DC 

 

Bill is the co-chair of McGuireWoods' private wealth services 

group and a member of the firm’s fiduciary advisory services 

practice. 

He represents both high-net worth individuals and families on a 

variety of sensitive and complex estate and business planning 

matters. His practice focuses on the areas of estate planning and 

estate and trust administration. 

A frequent speaker, Bill has also taught Federal Taxation Practice and Procedure at Virginia 

Commonwealth University School of Business. 

Prior to completing his law degree at the University of Virginia School of Law, Bill completed coursework 

at the University of South Carolina School of Law. While attending the University of Virginia, Bill was a 

member of the Raven Society and the Jefferson Literary and Debating Society. 

Bill is a Fellow in the American College of Trust and Estate Counsel. Since March 2022, he has served as 

chair of its Washington Affairs Committee. 

EXPERIENCE 

• Provided comprehensive estate, trust, tax and closely-held business planning advice to multiple 

generations of high net worth families. 

• Advised single family office operating in several states on Dodd-Frank Act compliance and related 

issues. 

• Drafted multiple grantor retained annuity trusts (GRATs), including GRATs holding closely held 

business interests and large concentrations of publicly held securities; assisted clients in managing 

GRAT annuity payments and terminations. 

• Worked with Generation X and Generation Y members of high net worth families on the legal 

strategies to finance, build and grow start-up businesses. 

EDUCATION 

• University of Virginia, JD, 2006 

• University of Virginia, BA, 1998 

ADMISSIONS 

• Virginia 

• District of Columbia 
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© 2022 McGuireWoods LLP 

HONORS 

• Selected for inclusion, Private Wealth Law, Band 3, District of Columbia, 2018, 2019; Private Wealth 

Law, Band 2, 2020, 2021, Chambers HNW Guide 

• Named to "Legal Elite," Taxes/Estates/Trusts/Elder Law, Virginia Business, 2016, 2021 

• Named to “Virginia Rising Stars,” Estate Planning and Probate, Closely Held Business, Super 

Lawyers, Thomson Reuters, 2012-2016 

PUBLICATIONS 

• Author, "North Carolina Revenue Department Sets Deadline to Claim Refunds Under Kaestner," July 

9, 2019 

• Author, "Connecticut Adopts Self-Settled Asset Protection Trust Legislation," June 25, 2019 

• Author, "Indiana Enacts Self-Settled Asset Protection Trust Legislation," May 29, 2019 

• Author, "Can a Handwritten Will Get  Any R.E.S.P.E.C.T.?," May 22, 2019 

• Author, "Supreme Court Weighs Constitutionality of State Income Taxation of Trusts," April 29, 2019 

• Author, "Chapter 6: Tax Planning," Estate Planning in Virginia, January 24, 2019 

• Author, "Ron Aucutt’s “Top Ten” Estate Planning and Estate Tax Developments of 2018," December 

21, 2018 

• Author, "Estate Tax Exemptions in the Capital Region: D.C. Decouples, Maryland Caps, Virginia 

Holds Out," October 15, 2018 

• Author, "The Unhappy Consequences of Dying Without a Will," August 28, 2018 

• Author, "IRS Proposes Regulations on New Section 199A Passthrough Deduction," August 17, 2018 

• Author, "Recent Cases of Interest to Fiduciaries: July 2018," July 24, 2018 

• Author, "IRS to Issue Regulations on Effect of Section 67(g) on Certain Deductions for Estates and 

Nongrantor Trusts," July 17, 2018 

• Author, "Georgia Governor Vetoes Domestic Asset Protection Trust Legislation," May 18, 2018 

• Author, "Ron Aucutt’s “Top Ten” Estate Planning and Estate Tax Developments of 2017," January 11, 

2018 

• Author, "What the New Tax Law Means for Individuals and Closely Held Business Owners," 

December 20, 2017 

• Co-author, "IRS Settlement With Carmex Owners Is Surprising," Law360, April 14, 2016 

• Author, "Parties Settle Closely Watched Tax Court Cases Involving Defined Value Clause," April 1, 

2016 

• Author, "House Approves Estate Tax Repeal, Permanent Extension of State and Local Tax 

Deduction," April 16, 2015 

• Author, "State of the Union Surprise: President Targets Inherited Assets in Middle-Class Tax 

Reform," January 21, 2015 

• Co-Author, "Frank Aragona Trust v. Commissioner," American Bar Association, Probate and 

Property, Volume 28, Number 5, November 5, 2014 
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© 2022 McGuireWoods LLP 

• Author, "By the Grace of … the IRS. Deferred Estate Tax Accelerated for Failure to Make Required 

Payments," October 17, 2013 

• Author, "Windsor Revisited: IRS Guidance Recognizing Same-Sex Marriages," August 30, 2013 

• Author, "Obergefell Adds New Dimension to Windsor, Perry Decisions for Same-Sex Couples," August 

1, 2013 

• Co-author, "S Corporations," Probate & Property Magazine, August 31, 2012 

• Author, "Virginia Enacts Directed Trustee Statute," April 26, 2012 

• Author, "IRS Moves to Tax Contributions to 501(c)(4) Groups Active in Politics," June 9, 2011 

• Author, "Family Offices May Have More Time: Compliance with Dodd-Frank Act Adviser Registration 

Delayed," April 18, 2011 

• Author, "Virginia Enacts Legislation to Address Uncertainty in Estates of 2010 Decedents," March 30, 

2011 

• Co-author, "Estate Planning In Uncertain Times: The Impact of the Repeal of the Estate Tax and 

What You Need to Consider," January 1, 2010 

• Author, "Third Time's a Charm? Senate Finance Committee Holds Hearing on Estate Tax Reform," 

April 7, 2008 

• Co-author, "Estate Tax Deferral, Planning Now and Being Prepared Later," ABA Trusts & Investments 

Magazine, March 1, 2008 

EVENTS 

• Speaker, "Welcome and Introduction," New Developments in Tax  and Wealth Planning, October 28, 

2021 

• Faculty, "The Year in Review: An Estate Planner’s Perspective of Recent Tax Developments," 40th 

Annual Trusts and Estates Seminar, Virginia CLE, October 20, 2021 

• Speaker, "A Scouting Report: Recent Development in Federal Wealth Transfer Tax," Private Wealth 

Services Virtual Seminar Series, September 9, 2020 

• Speaker, "Dealing with Business Interests in Trusts," 14th Annual Fiduciary Advisory Services 

Seminar, October 2, 2019 

• Speaker, "Recent Developments in Estate Planning," Baker Tilly Estate and Trust Conference, May 31, 

2018 

• Speaker, "Security Issues for High-Net-Worth Families, Ethics," 12th Annual Fiduciary Advisory 

Services Seminar, October 4, 2017 

• Speaker, "All About That Basis: What We Estate Planners Should Be Thinking About When It Comes 

to Income Tax," Hampton Roads Estate Planning Council, November 15, 2016 

• Moderator, "The Impact of the 2016 Elections on Taxes," Post-Election Program, McGuireWoods LLP 

Webinar, November 10, 2016 

• Speaker, "Lessons from Virginia Fiduciary Litigation Cases," 35th Annual Trusts and Estates Seminar, 

October 27, 2016 

• Speaker, "Litigation Lessons to Lessen Lamenting:  Practical Planning Pointers from Virginia 

Fiduciary Cases," Virginia CLE Trust and Estate Seminar, October 1, 2016 
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© 2022 McGuireWoods LLP 

• Speaker, "Distribution Provisions: Understanding the Issues and Options," FOX Trustees and 

Beneficiaries Workshop , June 22, 2016 

• Speaker, "Duties and Powers of the Trustee," FOX Trustees and Beneficiaries Workshop , June 22, 

2016 

• Speaker, "All About That Basis: Income Tax Aspects of Estate Planning," The Douglas W. Connor 37th 

Annual Advanced Estate Planning and Administration Seminar, April 30, 2016 

• Speaker, "Directed and Divided Trusteeships….and the New Uniform Directed Trustee Act," Trust 

Advisor’s Forum, February 22, 2016 

• Faculty, "Estate Planning in a World of Creditors and Predators: Asset Protection for Every Estate 

Planning Client," 34th Annual Trusts and Estates Seminar, October 20 & 28, 2015 

• Speaker, "Delegation, Directed Trustees, and Divided Trustees" and "Twenty Steps to Avoid Fiduciary 

Litigation (Ethics)," Be a Road Warrior, Not Road Kill: Issues Confronting Fiduciaries, October 7, 

2015 

• Speaker, "Old MacDonald Has a Farm . . . With Corporate Farming Statutes Here and Special Use 

Valuation There, What Kind of Planning Can Old MacDonald Do?," 2015 Joint Fall CLE Meeting, 

Closely Held Business Committee – ABA Tax Section, Business Planning Group – ABA Real Property, 

Trust and Estate Section, September 18, 2015 

• Speaker, "The New Paradigm of Perpetual Planning," 67th Annual Virginia Conference on Federal 

Taxation, June 5, 2015 

• Speaker, "It’s Just (Planning for) Marriage: Applying Decisions and Guidance About Same-Sex 

Marriage from Courts, Agencies, Legislatures, and Public Officials to the Contemporary Estate and 

Trust Practice," 43rd Annual University of Richmond Estate Planning Seminar, May 13, 2015 

• Speaker, "Forming Entities," D.C. Bar Estate Planning Update, February 9, 2015 

• Speaker, "Investment Decisions Including Issues with Closely Held Businesses Facing Trustees," 

"Income Tax Issues With 3.8% Supplemental Tax" and "Ethical Considerations for Professional 

Fiduciaries," What You Do Not Know Can Hurt You, October 7, 2014 

• Panelist, "Pre-Death and Post-Death Estate Planning for Closely Held Businesses," ABA Joint Fall 

Meeting, ABA Real Property, Trust and Estate Section, September 19, 2014 

• Panelist, "Recognizing the Full Scope of the Trustee Role," Southeastern Family Office Forum, 

September 18, 2014 

• Speaker, "Fending Off the Forced Sale: How to Weave, Bob, Hop, Skip and Jump When 
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Trust and Estate Scouting Report: 
Uncovering Tax and Fiduciary Trends to Better Plan and Prepare1 

LEGISLATIVE AND REGULATORY DEVELOPMENTS 

 REG-118913-21 ï ñClawbackò Proposed Regulations (April 27, 2022) 

IRS, Treasury issue proposed regulations providing an 

exception to the anti-clawback rule for the estate and gift tax 

basic exclusions 

The Tax Cuts and Jobs Act became law in 2017, doubling the basic exclusion amount used in 

calculating estate and gift taxes only until December 31, 2025. Unless the law is extended or 

made permanent, the basic exclusion amount (“BEA”) will drop by half again. In order to provide 

certainty for taxpayers, Congress included a new Code section 2001(g)(2), granting Treasury the 

“authority to prescribe such regulations as may be necessary or appropriate to carry out section 

2001 with respect to any difference between the BEA applicable at the time of a decedent's death 

and the BEA applicable with respect to any gifts made by the decedent.” The regulations issued 

in 2019 were commonly referred to as the “anti-clawback” regulations, as they confirmed that 

taxpayers that made gifts when the BEA was higher at the time of gift than at the time of death 

would enjoy the higher BEA in the final calculation of tax, and the benefit would not be clawed 

back (Regs. Sec. 20.2010-1(c)).  

The special rule outlined in Regs. Sec. 20.2010-1(c) was a computational rule that did not 

distinguish between: (i) completed gifts that are treated as adjusted taxable gifts for estate tax 

purposes and that, by definition, are not included in the donor's gross estate; and (ii) completed 

gifts that are treated as testamentary transfers for estate tax purposes and are included in the 

donor's gross estate (what IRS/Treasury called, an “includible gift”). Certain includible gifts create 

no problem when the special rule/anti-clawback rule applies, such as an includible gift that was 

eligible for the charitable or marital deduction. However, “the application of the special rule to [a 

subset of] includible gifts results in securing the benefit of the increased BEA in circumstances 

where the donor continues to have the title, possession, use, benefit, control, or enjoyment of the 

transferred property during life.” In order to prevent that outcome, IRS and Treasury are proposing 

an exception to the special rule (87 FR 24918), such that the following classes of gift will not be 

eligible for the special rule: 

• Gifts subject to a retained life estate or subject to other powers or interests as described 

in Code sections 2035 through 2038 and 2042,  

 
1  These materials are based on materials prepared by Andrea Chomakos, Charles D. Fox IV, Kristen 

Hager, Meghan Gehr Hubbard, Sean Murphy, Stephen W. Murphy, William I. Sanderson, and Farhan Zarou 

of McGuireWoods LLP. 
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• Gifts made by enforceable promise as described in Rev. Rul. 84-25, and  

• Gifts subject to the special valuation rules of Code sections 2701 and 2702. 

This confirms what many practitioners expected: In the case of a gift to a trust, such as a GRAT 

or a QPRT, where a gift was made at the time of the creation of a trust, but the value of the trust 

assets are includible in the estate of the donor if the donor dies during the term under Code 

section 2701, the BEA at the donor’s death, and not the BEA at the time of the gift, apply to the 

includible assets. The same would apply to a “gift of a promissory note,” where a donor attempts 

to use up the donor’s BEA (before reduction) without parting with assets. The fact that the “gift” 

was made during a year when the BEA was higher would not hold. The value of the assets used 

to satisfy the promise, included and valued as of the decedent’s death, and the BEA at the donor’s 

death would apply in calculating the tax under this proposed rule. 

 REG-105954-20 ï SECURE Act Proposed Regulations (February 24, 
2022) 

Treasury issues proposed regulations relating to requirement 

minimum distribution rules; clarifies 10-Year distribution 

requirement 

In 2019, Congress passed, and then-President Trump signed into law, the Setting Every 

Community up for Retirement Enhancement Act (“SECURE Act”), a comprehensive set of 

changes to the rules governing retirement accounts. On February 24, 2022, IRS and Treasury 

issued a second round of proposed regulations relating the rules for requirement minimum 

distributions from qualified plans; section 403(b) annuity contracts, custodial accounts, and 

retirement income accounts; individual retirement accounts and annuities; and eligible deferred 

compensation plans under section 457. 

The most significant issue addressed in the proposed regulations relates to the 10-Year Rule. 

Before the SECURE Act, individual beneficiaries of a qualified plan could choose to stretch out 

requirement minimum distributions over the individual beneficiaries remaining life expectancy. 

This allowed those beneficiaries to continue to enjoy the tax deferred growth of assets in the 

qualified plan. Under the SECURE Act, certain eligible beneficiaries (surviving spouses, minor 

children, and chronically ill and disabled beneficiaries) could continue to stretch out the RMDs, 

but any “non-eligible designated beneficiaries” would be required to distribute the entire inherited 

IRA no later than the end of the tenth year after the death of the account owner’s death. Since 

enactment, most practitioners believed that non-eligible designated beneficiaries could take the 

account assets in the 10-year period in any way, including a single lump sum at the end of the 

tenth year. This view was confirmed in a version of IRS Publication 590-B (relating to RMD rules) 

published on May 25, 2021, stating that beneficiaries would be “allowed, but not required, to take 

distributions” before the end of the tenth year.  

The proposed regulations propose a very different, and complicated, rule: 
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• If a qualified plan account owner began taking distributions before their death, a non-

eligible designated beneficiary would have to both (i) take annual distributions from the 

account based on the beneficiaries remaining life expectancy and (ii) withdraw all assets 

before the end of the tenth year following the account owner’s death. 

• If a qualified plan account owner began taking distributions before their death, a non-

eligible designated beneficiary would only be required to withdraw all assets before the 

end of the tenth year following the account owner’s death. 

 

In addition to this important change, the proposed regulations address other necessary 

clarifications and technical corrections relating to a beneficiary’s qualification as an eligible 

designated beneficiary. The new 10-Year Rule would not apply to the eligible designated 

beneficiaries, which offers the benefit of future tax deferred growth to these beneficiaries. The 

proposed rules: 

• Clarify that a beneficiary is deemed to be a minor if the beneficiary is under age 21, and 

that a minor beneficiary loses the status of an eligible beneficiary starting on the 

beneficiaries 21st birthday; 

• Provide a safe harbor determination for a beneficiary’s disability, and thus qualification as 

an eligible designated beneficiary, with reference to existing rules for disability 

determinations made by the Social Security Administration; and 

• Expand on the qualifications for determining if a beneficiary is chronically ill or not more 

than 10 years younger than the deceased account owner in order to qualify as an eligible 

designated beneficiary. 

 

The proposed regulations also provide detailed guidance on certain matters related to inherited 

retirement accounts held in trust. The new rules aim to clarify the class of remainder beneficiaries 

of trusts that must be included (or that may be disregarded) in determining the measuring lives of 

beneficiaries for establishing RMD stretch provisions retirement accounts held in trust. In addition, 

the proposed regulations clarify that the existence of a general power of appointment in a trust 

will not cause the trust to fail the requirement that trust beneficiaries must be identifiable. 

The proposed regulations make great strides at clarifying and providing certainty on these 

complicated issues. Many professional organizations have submitted comments to IRS and 

Treasury in response to the proposed regulations, and the regulations may be further revised. On 

important comment addressed in comments is whether taxpayers that did NOT take RMDs in 

2021 (or may not take them in 2022 if final regulations are not issued this year) relying only on 

the 10-year rule will be able to have any penalties waived for reasonable reliance on the earlier 

guidance.. 
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 General Explanations of the Administrationôs Fiscal Year 2023 Revenue 
Proposals (Reported November 3 2021 and amended November 4, 2021) 

Treasury releases information regarding President Bidenôs 
budget proposals 

President Biden’s Fiscal Year 2023 Budget proposes a number of reforms that would “enhance 

revenues, improve tax administration, and make the tax system more equitable and efficient.” The 

General Explanations of the Administration’s Fiscal Year 2023 Revenue Proposals, commonly 

referred to as the “Greenbook,” provides detailed explanations of the various proposals, including 

a description of the current law, the policy reasons for the proposed change, and a description of 

the President’s proposal. 

The Greenbook breaks down the Administration’s proposals into three categories: (i) reforms to 

the business and international tax system aimed at collecting additional revenue and reducing 

corporate tax incentives that encourage profit shifting and offshoring of jobs; (ii) reforms aimed at 

strengthening the taxation of high-income taxpayers; and (iii) proposals that would improve, 

modernize, and simplify tax administration. 

The reforms aimed at strengthening the taxation of high-income taxpayers fell into three 

categories: 

Strengthening Taxation of High-Income Taxpayers 

• Increase the Top Marginal Income Tax Rate for High Earners 

• Reform the Taxation of Capital Income 

• Impose a Minimum Income Tax on the Wealthiest Taxpayers 

The first two proposals in this section track similar proposals addressed in the 2022 Greenbook 

– returning the highest marginal rate to 39.6% and reforming capital income by taxing long-term 

capital gains at ordinary income rates for the highest earners and treating gifts and death as 

realization events for transfers of appreciated property. In addition, the Administration included a 

proposal that would propose a minimum 20% tax on total income (including unrealized capital 

gains) for all taxpayers with a net worth greater than $100 million. This proposal blends two tax 

proposals that were raised in 2021 – a wealth tax on the highest net worth families and a minimum 

tax on all income, which was initially proposed as a corporate minimum tax. 

Modifying Estate and Gift Taxation 

 

• Modify Income, Estate, and Gift Tax Rules for Certain Grantor Trusts 

• Require Consistent Valuation of Promissory Notes 

• Improve Tax Administration for Trusts and Decedents’ Estates 

• Limit Duration of Generation-Skipping Transfer Tax Exemption 
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The 2022 Greenbook did not include a specific set of proposals addressing the estate and gift 

tax, but the items identified in the 2023 Greenbook track the proposals introduced by President 

Biden and Democratic lawmakers in legislation throughout 2021 and discussed in more detail in 

the section titled: “Legislation Affecting the Transfer of Assets During Life and At Death Introduced 

in Congress in 2021.” 

 

One new proposal addresses the valuation of promissory notes in intra-family transactions. Where 

a taxpayer sells an asset as part of an estate planning transaction, the sale often involves the 

seller holding a note from a family member or trust bearing interest at the applicable federal rate 

in order to avoid the loan being treated as a “below-market” or gift loan. And in some cases, where 

the taxpayer/seller dies holding the note the executor values the note, for estate tax purposes, 

below face value for the exact reason that the interest rate payable on the loan is less than a 

market rate. In doing so, the remaining balance of the loan could be discounted for estate tax 

purposes. In order to avoid this, the proposal would require taxpayers – during lifetime – and 

executors – after death – to take consistent positions about the value of a note and the interest 

rate used. This proposal highlights the interest and concern the IRS and Treasury have identified 

– seen in several tax court cases and IRS guidance – regarding intra-family loans. 

 

Closing Loopholes  

 

• Tax Carried (Profits) Interests as Ordinary Income 

• Repeal Deferral of Gain from Like-Kind Exchanges 

• Require 100 Percent Recapture of Depreciation Deductions as Ordinary Income for 

Certain Depreciable Real Property 

• Limit a Partner’s Deduction in Certain Syndicated Conservation Easement 

Transactions 

• Limit Use of Donor Advised Funds to avoid Provide Foundation Payout Requirement 

• Extend the Period for Assessment of Tax for Certain Qualified Opportunity Fund 

Investors 

• Establish an Untaxed Income Account Regime for Certain Small Insurance 

Companies 

• Expand Pro Rata Interest Expense Disallowance for Business-Owned Life Insurance 

• Correct Drafting Errors in the Taxation of Insurance Companies under the Tax Cut and 

Jobs Act of 2017 

• Define the Term “Ultimate Purchaser” for Purposes of Diesel Fuel Exportation 

• Limiting Individual Retirement Accounts (IRAs) contributions when balances reach $10 

million and accelerate required minimum distributions for those accounts. 
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In this section, the Greenbook proposals continue to address provisions that the President and 

Treasury have identified as providing significant tax advantage to high income taxpayers by taking 

advantage of certain rules.  For detailed explanations of these and all proposals, see:  

https://home.treasury.gov/system/files/131/General-Explanations-FY2023.pdf 

 Legislation Affecting the Transfer of Assets During Life and At Death 
Introduced in the 117th Congress 

Legislation to modify or repeal the estate, gift, and generation 

skipping tax and to introduce a capital gains tax on the transfer of 

assets during life or at death and forms of wealth tax introduced or 

discussed in Congress 

Since the start of the 117th Congress in January 2021, numerous changes have been proposed 

or raised for discussion in either of both the United States House of Representatives and Senate. 

These proposals generally fall into four categories: 

• Reductions in the exemption and increases in the rates. 

• Imposing a capital gains tax on the transfer of assets at death or during life. 

• Some form of annual tax on the wealth of high-net-worth taxpayers. 

• Repeal of one of more of the estate tax, gift tax, and generation skipping tax or a reduction 

in the top rate. 

 

Build Back Better Act 

On November 3, 2021, the House Budget Committee released the Build Back Better Act Rules 

Committee Print. The latest version of the legislation addressed a wide range of spending and 

revenue raising priorities for the Democrats. This latest proposal does not contain provisions 

from earlier versions of the legislation that would have reduced the estate, gift, and generation-

skipping tax exemption to $5 million dollars beginning in 2022, eliminated estate planning 

techniques such as Grantor Retained Annuity Trusts and Qualified Personal Resident Trusts, 

required the assets of grantor trusts to be included in the estate of a deceased grantor, and 

produced adverse capital gains tax consequences for sales of assets to grantor trusts. The 

legislation did contain the following proposals: 

• Creation of a new 5 percent surcharge on modified adjusted gross income (MAGI), defined 

as adjusted gross income less investment interest expense, on MAGI in excess of $10 

million plus 3 percent on MAGI above $25 million. 

• Extension of the Child Tax Credit (CTC) expansion through 2022 and making the entire 

CTC fully refundable on a permanent basis. 

• Extending the ARPA’s temporary expansion of the Earned Income Tax Credit (EITC) 

eligibility, phase-in rates, and amount through 2022. 
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• Limiting Individual Retirement Accounts (IRAs) contributions when balances reach $10 

million and accelerate required minimum distributions for those accounts. 

• Raising the cap on the state and local tax (SALT) deduction from $10,000 to $80,000 and 

extend this cap through 2030. The $80,000 SALT cap amount would also apply to the 

2021 tax year. For 2031, the SALT deduction cap would be set at $10,000. 

• Expand the base of the 3.8 percent Net Investment Income Tax (NIIT) to apply to active 

business income for pass-through firms. 

For the 99.5 Percent Act 

On March 25, 2021, Senator Bernie Sanders (I. Vt.) introduced S 994, “For the 99.5 Percent” Act 

which would greatly affect the estate, gift, and generation-skipping taxes if ever enacted. This bill 

is quite similar to the “For the 99.8 Percent Act” which Senator Sanders introduced in the Senate 

on January 31, 2019 and which Representative Jimmy Gomez (D. Cal.) introduced in the United 

States House of Representatives in October 2019. 

The Act would have a non-indexed $3.5 million exemption for estate tax (and presumably 

generation-skipping) tax purposes. The non-indexed gift tax exemption would be $1 million. The 

Act includes anti-clawback rules. The proposed marginal rates are: 

$3.5 million to $10 million 45% 

$10 million to $50 million 50% 

$50 million to $1 billion 55% 

Over $1 billion   65% 

The Section 2032A special valuation rule cap would be increased from $750,000 indexed for 

inflation since 1997 to $3 million indexed for inflation since 1997 or about $4.6 million in 2020. 

The Section 2031(c)(1) maximum exclusion for land subject to a conservation easement would 

be increased from the lesser of $500,000 or forty percent of the net value to the lesser of $2 

million or sixty percent of the net value. The consistent basis reporting rules of Section 1014(f) for 

estates would be extended to gifts. 

The Act restricts the availability of discounts for entities such as limited partnerships and limited 

liability companies. If an interest in an entity that is not actively traded is transferred for estate and 

gift tax purposes, the nonbusiness assets held by the entity would be valued as transferred directly 

from the transferor to the transferee. Also, no lack of control discount would be allowed if the 

transferor, the transferee, and members of their family or families control the entity or own a 

majority of the entity’s ownership interests by value. 

A new Chapter 16 and a new Section 2901 would eliminate many of the benefits of planning with 

grantor trusts for third party beneficiaries by treating any distribution during the deemed grantor’s 
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live as a gift, treating the cessation of grantor trust status as a gift, and including the value of the 

assets at the deemed grantor’s death in the deemed grantor’s estate. 

The Act eliminates zero-out GRATs. GRATs would be subject to a ten-year minimum term with 

no decrease permitted in the annual payment. The maximum term would be the grantor’s life 

expectancy plus ten years. The minimum value of the remainder interest in the GRAT would be 

the greater of twenty-five percent of the value transferred or $500,000 but not greater than one 

hundred percent of the value transferred. 

The Act would impose an inclusion ratio of one for generations-skipping tax purposes for any trust 

that is not a “qualifying trust.” A qualifying trust is one that must terminate within fifty years after 

creation. A trust created before the date of enactment would receive an inclusion ratio of one for 

fifty years after the date of enactment and would be thereafter subject to generation-skipping tax. 

The gift tax annual exclusion would be reduced to $10,000 per donee with a $20,000 annual cap 

on transfers of assets such as transfers in trust that cannot be immediately liquidated by the 

recipients. 

Bills to impose a capital gains tax on lifetime and testamentary transfers. 

Two bills have been introduced in Congress to impose a capital gains tax on lifetime and 

testamentary transfers. On March 30, 2021, Senator Chris Van Hollen (D. Md) introduced the 

Sensible Taxation and Equity Protection of 2021 (“STEP”) Act. Four Democratic Senators 

cosponsored the STEP Act. These were Cory Booker (D. NJ), Bernie Sanders (I. Vt), Sheldon 

Whitehouse (D. RI), and Elizabeth Warren (D. Mass.) The STEP Act proposed the following: 

• Tax unrealized capital gains at death (and potentially on lifetime gifts). 

• Income taxes paid on unrealized gains would be deductible for estate tax purposes. 

• There would be a $1 million exclusion on unrealized capital gain with a cumulative 

$100,000 lifetime exclusion. 

• There would be an additional $500,000 exclusion for personal residences. 

• Assets held in retirement accounts would not be subject to the tax. 

• Charitable gifts and bequests would not be subject to the tax. 

• Transfers qualifying for the estate and gift tax marital deductions would not subject to the 

tax. 

• All non-grantor trust assets would be subject to the tax every 21 years. 

• Installment payments over a ten-year period would be available for capital gains taxes 

incurred on the transfer of any illiquid assets at death such as farms and businesses. 

There would an initial five-year deferral period. 

 

On March 29, 2021, Representative Bill Pascrell (D. NJ) introduced HR 2286, which also would 

treat property transferred by gift or at death as sold for fair market value. 
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Wealth tax proposals 

The Ultra-Millionaire Tax Act of 2021 was introduced as S. 510 in the Senate by Senator Elizabeth 

Warren (D. Mass) and as HR 1459 in the House of Representatives by Representative Pramila 

Jayapal (D. WA) on March 1, 2021. It sought to impose an annual tax on the net assets of an 

ultra-high net worth taxpayer as follows: 

• Two percent tax on the individual net worth of a taxpayer over $50 million. 

• One percent surcharge for the individual net worth over $1 billion. 

 

This tax is estimated to raise approximately $1.4 trillion over a then year period. 

Senator Ron Wyden (D. OR), the Chair of the Senate Finance Committee, has issued a report 

entitled “Treat Wealth Like Wages.” This suggests an annual mark to market tax to fix social 

security. The proposal eliminates the rate preference for long-term capital gains taxes. It calls for 

the annual recognition of unrealized capital gains and losses for tradable assets. There is a look-

back rule to tax gains from the sale of non-tradable assets upon realization. The proposal has an 

income threshold of $1 million and an asset threshold of $10 million. Both thresholds must be met 

for each of the preceding three years. 

Repeal and Rate Reduction Proposals 

Republicans have introduced at least two repeal proposals in Congress in 2021. The first is HR 

822, the Permanent Repeal of the Estate Tax Act of 2021, which Representative Robert Latta (R. 

Ohio) introduced on February 4, 2021. This bill would only to the estate tax. 

The second is the Death Tax Repeal Act of 2021, which was introduced as S 617 in the Senate 

by Senator John Thune (R. SD) and as HR 1712 in the House of Representatives by 

Representative Jason Smith (R. MO) on March 9, 2021. It would repeal the estate and generation-

skipping taxes completely and have a $10,000,000 inflation-adjusted exemption for the gift tax. 

Republicans introduced mirror bills in the House (HR 3178) and the Senate (S 1627) to 

reduce the top estate tax, gift tax, and GST tax rate from 40 percent to 20 percent on May 

13, 2021. S 1627 was introduced by Senator Tom Cotton (R. AR) with two Republican co-

sponsors. HR 3178 was introduced by Representative Jodey Arrington (R. TX) with one 

Republican co-sponsor and one Democrat co-sponsor. 
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 Revenue Procedure 2021-45 (November 10, 2021) 

IRS announces inflation adjustments for 2022 

The following are some of the inflation adjustments for 2022. 

Tax Rate Tables 

TABLE 1 — Married Individuals Filing Joint Returns and Surviving Spouses 

If Taxable Income is: The Tax is: 

Not over $20,550 10% of the taxable income 

Over $20,550 but not over $83,550 $2,055 plus 12% of the excess over $20,550 

Over $83,550 but not over $178,150 $9,615 plus 22% of the excess over $83,550 

Over $178,150 but not over $340,100 $30,427 plus 24% of the excess over $178,150 

Over $340,100 but not over $431,900 $69,295 plus 32% of the excess over $340.100 

Over $431,900 but not over $647,850 $98,671 plus 35% of the excess over $431,900 

Over $647,850 $174,235.50 plus 37% of the excess over 

$647,850 

 

TABLE 2 — Heads of Household 

If Taxable Income is: The Tax is: 

Not over $14,650 10% of the taxable income 

Over $14,650 but not over $55,900 $1,465 plus 12% of the excess over $14,650 

Over $55,900 but not over $89,050 $6,415 plus 22% of the excess over $55,900 

Over $89,050 but not over $170,050 $13,708 plus 24% of the excess over $89,050 

Over $170,050 but not over $215,950 $33,148 plus 32% of the excess over $170,050 

Over $215,950 but not over $539,900 $47,836 plus 35% of the excess over $215,900 

Over $539,900 $161,218.50 plus 37% of the excess over 

$539,900 
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TABLE 3 — Unmarried Individuals (other than Surviving Spouses and Heads of 

Household) 

If Taxable Income is: The Tax is: 

Not over $10,275 10% of the taxable income 

Over $10,275 but not over $41,775 $10,027.50 plus 12% of the excess over 10,275 

Over $41,775 but not over $89,075 $4,807.50 plus 22% of the excess over $41,775 

Over $89,075 but not over $170,050 $15,213.50 plus 24% of the excess over 

$89,075 

Over $170,050 but not over $215,950 $34,647.50 plus 32% of the excess over 

$170,050 

Over $215,950 but not over $539,900 $49,335.50 plus 35% of the excess over 

$215,950 

Over $539,900 $162,718 plus 37% of the excess over 

$539,900 

 

TABLE 4 — Married Individuals Filing Separate Returns 

If Taxable Income is: The Tax is: 

Not over $10,275 10% of the taxable income 

Over $10,275 but not over $41,775 $10,027.50 plus 12% of the excess over 10,275 

Over $41,775 but not over $89,075 $4,807.50 plus 22% of the excess over $41,775 

Over $89,075 but not over $170,050 $15,213.50 plus 24% of the excess over 

$89,075 

Over $170,050 but not over $215,950 $34,647.50 plus 32% of the excess over 

$170,050 

Over $215,950 but not over $323,925 $49,335.50 plus 35% of the excess over 

$215,950 

Over $323,925 $87,126.75 plus 37% of the excess over 

$323,925 
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TABLE 5 — Estates and Trusts 

If Taxable Income is: The Tax is: 

Not over $2,750 10% of the taxable income 

Over $2,750 but not over $9,850 $275 plus 24% of the excess over $2,750 

Over $9,850 but not over $13,450 $1,979 plus 35% of the excess over $9,850 

Over $13,450 $3,239 plus 37% of the excess over $13,450 

 

Standard Deductions 

For taxable years beginning in 2022, the standard deduction amounts under Section 63(c)(2) are 

as follows: 

Filing Status Standard Deduction 

Married Individuals Filing Joint Returns and 

Surviving Spouses 

$25,900 

Heads of Households $19,400 

Unmarried Individuals (other Than Surviving 

Spouses and Heads of Households) 

$12,950 

Married Individuals Filing Separate Returns $12,950 

 

Qualified Business Income Under Section 199A 

For taxable years beginning in 2022, the threshold amount under Section 199(e)(2) is: 

• $340,100 for married filing joint returns, 

• $170,050 for married filing separate returns, and 

• $170,050 for single and head of household returns. 
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The phase-in range amount is: 

• $440,100 for married filing joint returns, 

• $220,050 for married filing separate returns, and 

• $220,050 for single and head of household returns 

Basic Exclusion Amount 

For an estate of any decedent dying in calendar year 2022, the basic exclusion amount is 

$12,060,000 for determining the amount of the unified credit against estate tax under 

Section 2010. The unified credit is $4,769,800. 

Annual Exclusion for Gifts 

(1) For calendar year 2022, the first $16,000 of gifts to any person (other than gifts of 

future interests in property) are not included in the total amount of taxable gifts under 

Section 2503 made during that year. 

(2) For calendar year 2022, the first $164,000 of gifts to a spouse who is not a citizen of 

the United States (other than gifts of future interests in property) are not included in the 

total amount of taxable gifts under Section 2503 and 2523(i)(2) made during that year. 

Interest on a Certain Portion of the Estate Tax Payable in Installments. 

For an estate of a decedent dying in calendar year 2022, the dollar amount used to 

determine the "2-percent portion" (for purposes of calculating interest under Section 

6601(j)) of the estate tax extended as provided in Section 6166 is $1,640,000. 

 2021-2022 Priority Guidance Plan (September 13, 2021) 

Treasury Department and Internal Revenue Service release 

their 2021-2022 Priority Guidance Plan 

On September 13, 2021, the Treasury Department and the Internal Revenue Service released 

their 2021-2022 Priority Guidance Plan which lists those projects which will be the focus of the 

IRS’s efforts during the twelve-month period from July 1, 2021 through June 30, 2022. The 2021-

2022 Priority Guidance Plan contains 193 guidance projects. The following are the projects in the 

“Gifts and Estates and Trusts.” 

• Final regulations establishing a user fee for estate tax closing letters. Proposed regulations 

were published on December 31, 2020. 

• Final regulations under Sections 1014(f) and 6035 regarding basis consistency between 

estate and person acquiring property from decedent. Proposed and temporary regulations 

were published on March 4, 2016. 
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• Regulations under Section 2010 addressing whether gifts that are includible in the gross 

estate should excepted from the special rule of Treas. Reg. § 20.2010-1(c). 

• Regulations under Section 2032(a) regarding the imposition of restrictions on estate 

assets during the six-month alternate valuation period. Proposed regulations were 

published on November 18, 2011. 

• Regulations under Section 2053 regarding personal guarantees and the application of 

present value concepts in determining the deductible amount of expenses and claims 

against the estate. 

• Regulations under Section 2632 providing guidance governing the allocation of 

generation-skipping (GST) exemption in the event the IRS grants relief under Section 

2642(g), as well as addressing the definition of a GST trust under Section 2632(c) and 

providing ordering rules when GST exemption is allocated in excess of the transferor’s 

remaining exemption. 

• Final regulations under Sections 2642(g) describing the circumstances and procedures 

under which an extension of time will be granted to allocate GST exemption. 

• Final regulations under Section 2801 regarding the tax imposed on U.S. citizens and 

residents who receive gifts for bequests from certain expatriates. Proposed regulations 

were published on September 10,2015. 

• Regulations under Section 7520 regarding the use of actuarial tables in valuing annuities, 

interests for life or terms of years, and remainder or reversionary interests. 

Items 3, 6, and 8 are new. The other items were carried over from the 2020-2021 Priority 

Guidance Plan. The priority guidance plan dropped a project on the basis of grantor trust assets 

at death under Section 1014. 

 New Treas. Reg. Ä 300.13 TD 9957, RIN 1545-BP75 (September 27, 2021) 

Internal Revenue Service finalizes $67 user fee for closing letter 

for federal estate tax returns 

On September 27, 2021, the Internal Revenue Service issued rules (TD 9957, RIN 1545-BP75) 

to impose a $67 fee for the issuance of estate tax closing letters. The Service decided to impose 

a $67 user fee for closing letters because of resource constraints and because issuing closing 

letters is a convenience to the estates requesting them. 

The Service issues estate tax closing letters to authorized persons such as an executor or an 

executor substitute upon the request of the authorized person only (i) after the Service has 

accepted the return as filed; (ii) after the estate has agreed to an adjustment; or (iii) after an 

adjustment in the deceased spousal unused exclusion (DUSE) amount. 

In the proposed rule (FR Document 2020 28931, December 31, 2020), the Service indicated its 

understanding of the important role of the acceptance of the estate tax return with respect to state 

and local requirements in the administration and closing of a probate estate, making final 
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distributions, and avoiding potential personal liability for unpaid estate tax in making distributions. 

However, the Service also noted that an estate tax closing letter does not indicate whether the 

estate tax has been paid or the amount of the estate tax that has been paid. 

Although a closing letter is not a formal closing agreement under Section 7121, pursuant to Rev. 

Proc. 2005-32, 2005-1 C. B. 1206, the Service will not reopen or examine the estate tax return 

after the issuance of a closing letter unless the estate notifies the Service of changes in the estate 

tax return or there is (i) evidence of fraud, malfeasance, collusion, concealment, or 

misrepresentation of a material fact, (ii) a clearly defined substantial error based upon an 

established IRS position, or (iii) a serious administrative omission. The closing letter does not limit 

or foreclose the IRS to making future adjustments to the DSUE amount shown on the estate tax 

return and the returns can be examined in the future for portability purposes. A closing letter also 

explains the potential applications of Sections 6166 and 6324A (installment payments and special 

extended lien), 2204 (discharge of personal liability, and 6324 (estate tax lien). 

Before June 1, 2015, the Service generally issued an estate tax closing letter for each estate tax 

return filed. For returns filed on or after June 1, 2015, the Service only issues estate tax closing 

letters upon the request of an authorized person. The Service changed its position in 2015 for two 

reasons. First, because of portability, the number of estate tax returns filed increased at the same 

time that the Service faced “budget and resource constraints.” Second, the Service recognized 

that an account transcript with a transaction code and explanation of “421-Closed examination of 

tax return” is an available alternative to the closing letter. Prior to the COVID-19 pandemic, the 

authorized person could request a closing by letter or fax. Now, because of restrictions due to the 

COVID-19 pandemic, an authorized person can only request a closing letter by fax. 

The Service noted that in 2016, the number of estate tax returns filed solely to elect portability of 

the DSUE amount was approximately 20,000 compared to the approximately 12,000 returns 

required to be filed because the estates equaled or exceeded that year’s basic exclusion amount 

of $5,450,000. In 2018, when the basic exclusion amount was $11, 180,000, approximately 

30,500 returns were filed with a large number of returns filed solely to elect portability of the DSUE 

amount. 

The Service determined the $67 amount of the user fee based upon the full cost of issuing closing 

letters for a year of $1,160,058 divided by an estimated volume of 17,249. 

 Corporate Transparency Act (2021) 

2021 National Defense Authorization Act requires many US and 

foreign entities to report beneficial owners 

In December 2020, President Trump vetoed the 2021 National Defense Authorization Act 

(NDAA). Congress then overrode this veto in January 2021. The NDAA enacted the Corporate 

Transparency Act (CTA), written within the scope of the Anti-Money Laundering Act of 2020 
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(AMLA). The CTA requires many U.S. entities and foreign entities qualified to do business in the 

U.S. to report their beneficial owners to the U.S. Department of Treasury’s financial intelligence 

unit, referred to as “FinCEN.” The CTA also requires FinCEN to maintain a federal database for 

this collected information. The CTA has broad implications on information reporting and for future 

financial transactions such as mergers, acquisitions, and special purpose vehicles. 

The AMLA requires the Secretary of Treasury to issue regulations no later than January 1, 2022. 

Existing companies required to report under the CTA will have two years from the effective date 

of the regulations to make an initial report to FinCEN. Each reporting company formed after the 

effective date must make its initial report at the time of formation and within one year of any 

change in beneficial ownership. 

Reporting Companies: The CTA defines a “reporting company” as a corporation, a limited 

liability company, or other similar entity formed under state law. In addition, a corporation, limited 

liability company, or other similar entity formed outside the U.S. that is registered to do business 

in the U.S. or in a state will also be considered a reporting company. 

The CTA expressly exempts certain companies from the definition of a reporting company. 

Exemptions include the following entities, among others: publicly traded companies, tax-exempt 

entities, banks, pooled investment vehicles, and companies with a physical presence in the U.S. 

that employ more than 20 full-time employees and have more than $5,000,000 in gross receipts 

or sales (evidenced by a federal income tax return). 

Beneficial Owners: The CTA defines “beneficial owner” to mean, with respect to an entity, an 

individual who, directly or indirectly, through any contract, arrangement, understanding, 

relationships, or otherwise, exercises “substantial control” over the entity or owns or controls not 

less than 25% of the “ownership interests” of the entity. Definitions for terms “substantial control” 

and “ownership interests” are expected to be provided in forthcoming regulations. 

The CTA excepts certain beneficial owners from the reporting requirements, including: (i) a minor 

child (as defined in the state in which the entity is formed), if the information of the parent or 

guardian of the minor child is reported in accordance with the CTA, (ii) an individual acting as a 

nominee, intermediary, custodian, or agent on behalf of another individual, (iii) an individual acting 

solely as an employee of a reporting person and whose control over the economic benefits from 

such entity is derived solely from the employment status of the person, (iv) an individual whose 

only interest in a reporting company is through a right of inheritance, or (v) a creditor of a reporting 

person, unless the creditor meets the requirements of a “beneficial owner” based on substantial 

control or ownership or control of not less than 25% of the ownership interests. 

Required Information: Each reporting company will be required to submit a report to FinCEN that 

includes the identity of each beneficial owner of the applicable reporting company and each 

applicant with respect to that reporting company. An “applicant” is a person who files an 

application to form an entity in the U.S. or to qualify a foreign entity to do business in the U.S.  
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The report must include the following information with respect to a beneficial owner or applicant: 

● Full legal name 

● Date of birth 

● Current residential or business address 

● A unique identifying number from an acceptable identification document or a FinCEN 

identifier issued in accordance with the CTA 

Although beneficial ownership information reported to FinCEN will remain in a secure and 

nonpublic database, such information may be accessed by certain authorized governmental 

authorities. 

Penalties: The CTA provides for civil penalties (up to $500 per day) and criminal penalties 

(imprisonment of no more than 2 years) for those who willing provide false or fraudulent beneficial 

ownership information or willing fail to report completed or updated beneficial ownership 

information to FinCEN. There is a safe harbor exception for those who correct inaccurate 

information within 90 days of filing an inaccurate report. 

The CTA is one of the most significant pieces of legislation created to combat terrorism financing, 

money laundering, and other financial crimes since the passage of the Patriot Act in 2001. 

Because of the new reporting regime created by the CTA, certain private wealth structures that 

had formerly been used to achieve estate and gift planning goals may be subject to additional 

compliance and administrative work. As the regulations are issued and deadlines for compliance 

draw near, financial advisors, attorneys, accountants, and other representatives of companies 

must be prepared to advice clients on this important new reporting responsibility. 

 Washington D.C. ï Administrative Roundup (June 2022) 

This section provides headlines of interest to practitioners 

following IRS and Treasury administrative matters 

 

June 1, 2022: IRS seeks to offer jobs to thousands of workers this summer. IRS announced 

that the agency is looking to bring on 4,000 new contact representatives. Contact representatives 

provide administrative and technical assistance to individuals and businesses primarily over the 

phone, through written correspondence or in person. 

 

May 5, 2022: Proposed Regulations on Actuarial Tables. IRS and Treasury release proposed 

regulations (REG-122770-18) relating to the use of actuarial tables in valuing annuities, interests 

for life or a term of years, and remainder or reversionary interests. These regulations will affect 

the valuation of inter vivos and testamentary transfers of interests dependent on one or more 
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measuring lives. Current law requires Treasury to update actuarial tables to reflect recent mortality 

table, and this will drive calculation of, among other things, the section 7520 rate. 

 

May 4, 2022: A Service-Wide Strategy Is Needed to Address Challenges Limiting Growth 

in Business Tax Return Electronic Filing (Report Number: 2022-40-036). The Treasury 

Inspector General for Tax Administration (TIGTA) initiated an audit to examine the IRS’s inability 

to process backlogs of paper-filed tax returns and recommended that the IRS: 1) Develop a 

Service-wide strategy to prioritize and incorporate all forms for e-filing; 2) Develop processes and 

procedures to identify and address potentially noncompliant corporate filers; and 3) Develop 

processes and procedures to ensure that penalties are consistently assessed against business 

filers that are noncompliant with e-filing requirements. The most startling revelation from the 

TIGTA report was the finding that the IRS destroyed an estimated 30 million paper-filed 

information return documents (for prior tax years) because of its inability to process its backlog 

paper tax returns. 

 

April 7, 2022: Commissioner Rettig provides testimony to Senate Finance Committee. IRS 

Commissioner Rettig testified before the Senate Finance Committee on the 2021 income tax filing 

season and certain budgetary matters. 

• Through April 1, the IRS processed more than 89 million individual federal tax returns and 

issued more than 63 million refunds totaling more than $204 billion. 

• Notwithstanding a proposed increase in the FY 2022 budget of $675 million, the IRS’s 

budget has decreased by 15% in real terms over the last decade. 

 IRS Data Book Statistics for Fiscal Year 2020 (October 2021) 

IRS issues estate tax filing statistics for fiscal year 2020 

Each year, the Internal Revenue Service – Statistics of Income Division publishes data regarding 

the number of estate tax returns filed and the assets and deductions claimed on those returns. 

Generally, an estate files a federal estate tax return (Form 706) in the year after a decedent's 

death. So, the fiscal year 2020 results include (primarily) returns that were filed for deaths that 

occurred in 2019, for which the gross estate filing threshold was $11.4 million. Because of filing 

extensions, however, some returns were filed in fiscal year 2020 for deaths that occurred before 

2019, for which filing thresholds were lower. There are also a small number of returns filed for 

deaths that occurred in 2020, for which the filing threshold was $11.58 million. 
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The following are select statistics pulled from the filing data tables: 

All Estate Tax Returns 

Estate Tax Returns Filed in 2020 
Number of 

Returns 

Gross Estate 

($000s) 

All Returns 3,441 122,254,529 

Under $10 million 326 2,396,583 

$10 million < $20 million 1,859 26,528,593 

$20 million < $50 million 908 27,278,295 

$50 million or more 349 66,051,058 

 

Taxable Estate Tax Returns 

Estate Tax Returns Filed in 20202 
Number of 

Returns 

Gross Estate 

($000s) 

All Returns 1,275 63,541,687 

Under $10 million 123 908,880 

$10 million < $20 million 539 7,925,103 

$20 million < $50 million 427 13,075,339 

$50 million or more 186 41,632,365 
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All Estate Tax Returns 
Returns Reporting: 

Personal Residence 

Estate Tax Returns Filed in 

2019 

Number of 

Returns 

Gross Estate 

($000s) 

% of Total 

Returns 

Gross Estate 

($000s) 

All Returns 3,441 122,254,529 70% 4,067,081 

Under $10 million 326 2,396,583 59% 191,282 

$10 million < $20 million 1,859 26,528,593 70% 1,666,435 

$20 million < $50 million 908 27,278,295 73% 1,221,265 

$50 million or more 349 66,051,058 77% 988,700 

 

All Estate Tax Returns 
Returns Reporting: 

Closely Held Stock 

Estate Tax Returns Filed in 

2019 

Number of 

Returns 

Gross Estate 

($000s) 

% of Total 

Returns 

Gross Estate 

($000s) 

All Returns 3,441 122,254,529 34% 14,653,031` 

Under $10 million 326 2,396,583 21% 123,335 

$10 million < $20 million 1,859 26,528,593 30% 1,550,391 

$20 million < $50 million 908 27,278,295 37% 2,002,471 

$50 million or more 349 66,051,058 56% 10,976,834 
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All Estate Tax Returns Returns Reporting: Art 

Estate Tax Returns Filed in 

2019 

Number of 

Returns 

Gross Estate 

($000s) 

% of Total 

Returns 

Gross Estate 

($000s) 

All Returns 3,441 122,254,529 23% 4,246,660 

Under $10 million 326 2,396,583 12% 8,731 

$10 million < $20 million 1,859 26,528,593 19% 117,745 

$20 million < $50 million 908 27,278,295 27% 343,865 

$50 million or more 349 66,051,058 50% 3,776,319 

 

 

All Estate Tax Returns 

Returns Reporting: 

Private Equity and Hedge 

Funds 

Estate Tax Returns Filed in 

2019 

Number of 

Returns 

Gross Estate 

($000s) 

% of Total 

Returns 

Gross Estate 

($000s) 

All Returns 3,441 122,254,529 20% 2,166,804 

Under $10 million 326 2,396,583 13% 25,271 

$10 million < $20 million 1,859 26,528,593 15% 213,854 

$20 million < $50 million 908 27,278,295 25% 458,085 

$50 million or more 349 66,051,058 42% 1,469,594 
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All Estate Tax Returns 
Returns Reporting: 

Farm Assets 

Estate Tax Returns Filed in 

2019 

Number of 

Returns 

Gross Estate 

($000s) 

% of Total 

Returns 

Gross Estate 

($000s) 

All Returns 3,441 122,254,529 12% 1,944,459 

Under $10 million 326 2,396,583 10% 55,751 

$10 million < $20 million 1,859 26,528,593 11% 756,764 

$20 million < $50 million 908 27,278,295 11% 537,816 

$50 million or more 349 66,051,058 15% 594,128 

 

 Revenue Ruling 2022-10 (June 2022) 

Climbing interest rates lead to higher AFRs, Section 7520 rate  

Each month, the IRS provides various prescribed rates for federal income tax purposes. These 

rates, known as Applicable Federal Rates (AFRs), are regularly published as revenue rulings. 

The following table provides the Short-, Mid-, and Long-Term AFR (for annual compounding) 

published in Revenue Ruling 2022-10. 

 

Many common estate planning techniques leverage the applicable federal rates in intra-family 

loan transactions, including direct loans to family members and loans made in connection with a 

sale of assets. For term loans with a duration of the of less than three years, the loan will not be 

deemed to be a gift if the interest rate is equal to or greater than the Short-Term AFR for the 

Applicable Federal Rates – June 2022 

Short-Term AFR (Annual Compounding) 2.21%  

Mid-Term AFR (Annual Compounding) 2.93%  

Long-Term AFR (Annual Compounding) 3.11% 
 

Section 7520 Rate (Annual Compounding) 3.6% 
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month the loan is made. For term loans with a duration of at least three years but less than nine 

years, the loan will not be deemed to be a gift if the interest rate is equal to or greater than the 

Mid-Term AFR for the month the loan is made. For term loans with a duration of nine years or 

more, the loan will not be deemed to be a gift if the interest rate is equal to or greater than the 

Long-Term AFR for the month the loan is made. 

Other estate planning techniques require calculations of the value of certain interests based on 

the Section 7520 Rate. In general, HIGHER Section 7520 Rates are GOOD for QPRTs, CRATs, 

and CGAs and BAD for GRATs, CLATs, and private annuities and LOWER 7520 RATES are 

GOOD for GRATs, CLATs, and private annuities and BAD for QPRTs, CRATs, and CGAs 

The following charts show the recent historical trajectory of the AFRs. From 2020 – 2021, interest 

rates, including the AFRs, were at historic lows. Rates are steadily increasing, and this increase 

will impact the success of estate planning techniques relying on low interest rates. Clients with 

term loans that may need to be refinanced should consider doing so as soon as practical as long 

as interest rates continue to increase. 
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MARITAL DEDUCTION 

 Kucerak v. United States, No. 5:22-cv-00007 (W.D. Tex) (January 7, 
2022) 

Estate of a decedent who was in a same-sex relationship as of 

her date of death files for a refund of estate tax, seeking to have 

her relationship recognized as a common-law marriage under 

applicable law and to qualify for the marital deduction under 

Obergefell 

Susan M. Wood (“Susan”) and Gerry L. Saum (“Gerry”), both women, had a “continuing loving 

relationship” of about 45 years. They were residents of Texas. Susan passed away on May 4, 

2012 at the age of 66. At the time of Susan’s death, Texas law did not recognize same-sex 

marriages, and Susan and Gerry were never formally wed in Texas or any other jurisdiction. Upon 

Susan’s death, certain assets passed to Gerry; but because at the time they were not considered 

married under federal law, the gift did not qualify for the marital deduction from estate tax, and 

Susan’s Estate paid about $1,153,123 in estate tax. 

After Susan’s death, the United States Supreme Court handed down the opinion in Obergefell v. 

Hodges, 135 S. Ct. 1732 (2015), which held that federal and state governments must recognize 

marriages between same-sex partners, under the Due Process Clause and the Equal Protection 

Clause of the Fourteenth Amendment to the United States Constitution. The Supreme Court had 

earlier handed down the opinion in United States v. Windsor, 570 U.S. 744 (2013), which held 

that it was unconstitutional for the Defense of Marriage Act to deny federal recognition of a same-

sex marriage that was recognized under state law. That is, Windsor held that the federal 

government must recognize a valid same-sex marriage under state law; and Obergefell held that 

state governments must recognize same-sex marriage under state law, and must give same-sex 

partners the ability to be married and to have that marriage recognized under that state’s laws. 

In the Complaint filed in this matter, Susan’s Estate conceded that Susan and Gerry had not been 

formally married during their lifetimes. But the Estate argued that Texas law should recognize 

their relationship as a common-law marriage, and that Windsor and Obergefell should apply 

retroactively with respect to treatment of their marriage under federal law. 

Susan’s Estate filed for a refund of the estate tax paid, and the IRS denied their claim, asserting 

that Susan and Gerry were not married under Texas law. 

Under Texas law, the elements of a common-law marriage are (1) an agreement to be married, 

(2) sufficient co-habitation, and (3) holding out to others that the couple is married. 

In this case, Susan’s Estate also conceded that Susan and Gerry had not held themselves out as 

married, nor had they used terms like spouse, wife, and married. The Complaint alleges that 
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evidence would show that the two referred to each other as “life partners” and a “committed 

couple”. 

But the Complaint asserted that it would be unreasonable to require Susan and Gerry to have 

used such terms under Texas law at the time, in order for them to receive the status of married 

under Obergefell. The Complaint argues that if Susan and Gerry had used such terms, at a time 

when Texas law did not recognize such same-sex marriages, they would have appeared “foolish, 

uninformed or delusional”. That is, the Complaint argues,  

[R]equiring a same-sex couple to say that they were ‘married’ 

invidiously discriminates against them because opposite-sex 

couples can access the Texas common law marriage statute by 

saying something that—at the time—the community knows to be 

legally correct, whereas non-traditional couples must publicly state 

something that the community—at the time—knows to be legally 

incorrect. 

The Complaint therefore argues that the Texas common-law marriage laws were unconstitutional 

as applied to Susan and Gerry, and that (1) Texas law must recognize their same-sex relationship 

as a marriage under state law, and (2) therefore, federal law must recognize that marriage as 

valid for purposes of federal law. 

This case remains pending. 

This case is a reminder of the development of the legal landscape of same-sex relationships, 

although the more time that passes since Obergefell, the less likely it will be that clients face a 

similar fact pattern as Susan and Gerry. Clients who feel that they were denied the marital 

deduction or other benefits should consider whether to bring a claim for relief. 

This case is also a reminder of the fact that Windsor and Obergefell only require the government 

to recognize a same-sex marriage that is valid under state law. These cases do not automatically 

transform unmarried same-sex partners into married same-sex spouses. Practitioners should 

continue to advise clients of the need to become lawfully married under applicable law in order to 

be considered married for purposes of the Obergefell analysis. Practitioners should also continue 

to advise their clients of the duties and obligations of married couples under the law, such as the 

elective share and similar rights of spouses, as they advise their clients of whether to become 

married or not. 
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 Letter Ruling 202133010 (Issued April 8, 2021; Released August 20, 
2021) 

IRS grants extension of time to make QTIP election 

A married couple lived in a community property state. The first spouse’s estate plan used both a 

will and revocable trust. Upon the first spouse’s death, a marital deduction trust was created which 

was to be funded with some of the first spouse’s separate property and the first spouse’s one-half 

interest in the community property. The first spouse’s intention, as stated in the terms of his will 

and revocable trust, was for the trustee or the executor to make the QTIP election for the marital 

trust. 

The surviving spouse served as the sole trustee of the trust and sole executor of the estate. Nine 

months later, child became the sole trustee of the trust and sole executor of the estate. The 

spouse and the child retained an accountant to prepare the Form 706. The accountant prepared 

both a Form 706 and supplemental Form 706. Although the due date for filing the Form 706 was 

extended by six months, neither the Form 706 nor the supplemental Form 706 was timely filed 

and no QTIP election was made for the marital trust. 

 An attorney whom the surviving spouse subsequently retained for estate planning advice 

discovered the failure to make the QTIP election. An extension of time under Treas. Reg. § 

301.9100-3 to make a QTIP election for the marital trust was requested. 

The Service granted the request. Under Treas. Reg. § 301.9100-3, a request will be granted when 

the taxpayer shows that the taxpayer acted reasonably and in good faith and that granting relief 

will not prejudice the interests of the government. A taxpayer is deemed to have acted reasonably 

and in good faith if the taxpayer reasonably relied on a qualified tax professional and the tax 

professional failed to make or advise the taxpayer to make the election. The IRS concluded that 

these requirements were satisfied. 

 Estate of Grossman v. Commissioner, T.C. Memo 2021-65 (May 27, 
2022) 

Tax Court recognizes religious divorce and Israeli marriage and 

allows estate tax marital deduction for property passing to 

surviving spouse 

This matter came before the court on cross motions for partial summary judgment. The issue was 

whether Ziona Grossman was the surviving spouse of Semone Grossman for purposes of the 

estate tax marital deduction. Semone and Ziona, both Jewish and residents of New York, 

celebrated their marriage in Israel in 1987 pursuant to Israeli laws after Semone obtained a 

religious divorce from his first wife Hilda, who was also Jewish and a New York resident. After 

their marriage, Semone and Ziona returned to New York, had two daughters, and lived together 

as husband and wife for twenty-seven years until Semone’s death in 2014. 

49



 

© 2022 McGuireWoods LLP                                                                                                                                                           28 

Semone and Hilda were married in 1955. In 1967, Semone began a new relationship with Katia, 

who was not Jewish, and obtained a divorce in Mexico in which Hilda neither appeared nor 

participated. In 1974, after Semone’s and Katia’s relationship had ended, Hilda challenged the 

validity of the Mexican divorce in New York state court. The New York court declared that Hilda’s 

marriage to Semone was not legally dissolved and that the marriage of Semone with Katia was 

null and void. 

Later, Semone met Ziona. In 1986, before Semone married Ziona, Hilda agreed with Semone to 

him giving her a get which is a religious divorce under rabbinical law and which was granted. In 

1987, Semone and Ziona were married in Israel in an Orthodox Jewish religious ceremony and 

issued a marriage certificate by the Israeli Ministry of Religious Services. 

After their marriage, Semone and Ziona filed joint income returns. When he died in 2014, Semone 

was buried in Israel alongside Ziona’s parents. Semone in his will directed that any reference to 

“my wife” meant Ziona. 

Hilda lived in New York until her death in 2014. Hilda on her federal income tax returns listed 

herself as single. Hilda never challenged Semone’s marriage to Ziona. Upon Semone’s death in 

New York in 2014, Hilda made no statutory claim against his estate as a surviving spouse. 

Semone had a large estate which was valued at approximately $87 million on a gross basis. The 

bulk of the estate ($79 million) was left to Ziona. 

The Internal Revenue Service, in the audit of Semone’s federal estate tax return, determined that 

Semone and Ziona were not married to each other for federal estate tax purposes and that the 

amounts left to Ziona failed to qualify for the estate tax marital deduction. The IRS asserted that 

Semone’s estate owed an additional $35,497,032 in federal estate tax and imposed an accuracy 

related penalty under Section 6662 of $7,099,406. 

The court ruled that Semone and Ziona were properly married. The court focused on Semone’s 

and Ziona’s marriage and said that New York law would recognize Semone’s and Ziona’s 

marriage if it was lawful under the laws of the place in which marriage was celebrated which in 

this case was Israel. Israel had recognized the marriage as lawful. 

The court quoted the oft-expressed concern that “Congress did not intend that the Commissioner 

in making tax determinations around marital status, or the courts in passing upon them, should 

set themselves up as domestic relations tribunals.” Estate of Borax v. Commissioner, 349 F.2d 

666, 676 (2d Cir. 1965) (Friendly, J. dissenting). It noted that the parties most interested in the 

status of Semone and Ziona’s marriage, Semone, Ziona, and Hilda, did not challenge the 

marriage. No New York court (or any other court) found the marriage invalid. As a result, the court 

was not going to assume, based on the facts presented, that Semone and Ziona were not 

husband and wife under New York law. As a result, the court granted the estate’s motion for partial 

summary judgment and denied the IRS’s motion for partial summary judgment. 
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 Letter Ruling 202120004 (Issued September 10, 2020; Released May 21, 
2021) 

IRS grants extension of time to file the necessary form to notify 

IRS that beneficiary of qualified domestic trust had become 

United States citizen 

The surviving spouse was not a U.S. citizen at the time of the first spouse’s death and the 

surviving spouse received an outright distribution. After the decedent’s death, the spouse 

established and funded a qualified domestic trust (QDOT) to hold the assets that she received 

outright from the decedent. After the funding of the QDOT, the spouse became a U.S. citizen. 

The original co-trustees of the QDOT were the son and an individual U.S. citizen. The QDOT 

named Bank 1 as a successor co-trustee in the event of a death of an original co-trustee. Two 

events occurred prior to the spouse becoming a U.S. citizen. Son died and Bank 2, as the 

successor to Bank 1, took possession of the QDOT assets. The individual U.S. trustee believed 

that Bank 2 as successor co-trustee was handling all administrative matters for the QDOT, 

including tax matters. However, Bank 2 did not accept appointment as co-trustee of the QDOT 

and the individual U.S. trustee was the sole trustee of the qualified domestic trust after the son’s 

death. 

The individual U.S. trustee lacked experience in U.S. estate tax matters and was unaware of the 

need to provide notification and certification of the spouse’s U.S. citizenship. Consequently, 

neither the required Form 706 (QDT) to terminate the QDOT nor an extension of time for filing the 

Form 706 (QDT) was ever filed. 

Upon discovering the failure to file the necessary form, the individual U.S. trustee submitted a 

request for an extension of time to file the return. 

Treas. Reg. § 9100-3 provides that the IRS should grant relief if the taxpayer acted reasonably 

and in good faith and that the granting of relief will not prejudice the interests of the government. 

A taxpayer is deemed to have acted reasonably and in good faith if the taxpayer failed to make 

an election because, after exercising reasonable diligence (taking to account the taxpayer’s 

experience and the complexity of the return or issue), the taxpayer was unaware of the need of 

the election. The IRS determined that this standard was met and an extension of time to file the 

required notice and certification that the spouse had become a United States citizen was allowed. 

 Letter Ruling 202115002 (Issued November 3, 2020; Released April 16, 
2021) 

Estate granted extension of time to make QTIP election 

The first spouse died leaving the residue of her estate in a marital trust for the benefit of the 

surviving spouse. The trust document provided that the marital trust property was to be treated 
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as QTIP property for federal and state death tax purposes if the executor made the necessary 

election to do so. 

The surviving spouse, as the personal representative, retained an accountant to prepare the Form 

706 (Estate Tax Return). A CPA firm prepared the Form 706. The Form 706 reported the marital 

trust assets as “all other property” on Schedule M and reported no QTIP property. A marital 

deduction was claimed for all property After the filing of the Form 706, the CPA firm discovered 

the mistake. As a result, the spouse requested an extension of time to make a QTIP election for 

the marital trust. 

Treas. Reg. § 301.9100-1(c) gives IRS the discretion to grant a reasonable extension of time for 

a regulatory election. Under Treas. Reg. § 301.9100-3, a request for an extension of time will be 

granted when the taxpayer shows that the taxpayer acted reasonably and in good faith and that 

granting the relief will not prejudice the interests of the government. A taxpayer is deemed to have 

acted reasonably and in good faith if the taxpayer reasonably relied on a qualified tax professional 

and the tax professional failed to make or advise the taxpayer to make an election. 

The IRS found that the requirements of Treas. Reg. § 301.9100-3 had been satisfied and granted 

an extension of time for the estate to make the QTIP election for the marital trust. 

GIFT TAX 

 ILM 202152018 (October 4, 2021, Released 12/30/2021) 

In a legal memorandum, the IRS determined that a taxpayer could not ignore a possible merger 

that a willing buyer and willing seller would take into account when relying on an appraisal of 

shares contributed to a grantor retained annuity trust before the merger was completed.  

The taxpayer founded a successful business and sought investment advice about possibly selling 

it. The taxpayer also had the company valued for section 409A purposes at the end of the year 

when the process started. About six months later, five companies presented initial bids to buy the 

taxpayer’s business. Three days after the last bid came in, the taxpayer created a GRAT with a 

two-year term, funded the GRAT with an interest in the business, and used the now 7-month-old 

appraisal to value those shares. Four of the prospective buyers increased their bids over the next 

three months. Shortly after the increased offers were submitted, taxpayer funded a charitable 

remainder trust with an interest in the business. For purposes of establishing value for the 

charitable deduction attributable to the contribution, the taxpayer obtained a new qualified 

appraisal, which based the value of the interest on the tender offer that the taxpayer accepted, 

which valued the company at three times the value used in funding the GRAT, some three months 

earlier. 

When pressed on why the taxpayer used the lower, 409A valuation in connection with the GRAT 

funding but obtained a new, qualified appraisal for the charitable deduction, the taxpayer argued 
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that the 409A valuation was only 6 months old at the time the GRAT was funded and the charitable 

deduction requirements under Code section 8283 required the new, qualified appraisal. 

After the GRAT closed, the purchaser paid four times the share price of the first appraisal for the 

rest of the business’s stock.   

The IRS determined that the 409A valuation did not represent the fair market value of the interests 

at the GRAT funding and said that “to ignore the facts and circumstances of the pending merger 

undermines the basic tenets of fair market value and yields a baseless valuation, and thereby 

casts more than just doubt upon the bona fides of the transfer to the GRAT.” Beyond just revaluing 

the interest transferred to the GRAT, the IRS determined that “intentionally basing the fixed 

amount required by § 2702(b)(1) and § 25.2702-3(b)(1)(i) on an undervalued appraisal causes 

the retained interest to fail to function exclusively as a qualified interest from the creation of the 

trust.”  This meant that the taxpayer did not retained a qualified annuity interest, and the entire 

GRAT failed. 

 Smaldino v. Commissioner, T.C. Memo 2021-127 (2021) 

Louis Smaldino (“Louis”) owned various rental properties in southern California, of a portfolio that 

was apparently valued at about $80 million. He placed 10 of these properties into Smaldino 

Properties, LLC (the “LLC”).  

Louis was married to Agustina Smaldino in 2006. Louis had 6 children and 10 grandchildren from 

a prior marriage. 

In 2012, Louis began to work on some estate and tax planning. Louis and Agustina continued to 

keep their assets separate. It was apparently Louis’ goal of transferring his real estate interests 

to his descendants. In 2012, Louis established the Smaldino 2012 Dynasty Trust (the “Dynasty 

Trust”), an irrevocable trust for the benefit of certain of his descendants, with his son Allen as 

Trustee. Agustina was not a beneficiary of the Dynasty Trust. 

In 2013, Louis transferred 8% of the LLC interests to the Dynasty Trust. He then purported to 

transfer about 41% of the LLC interests to Agustina. Agustina then purported to transfer that 

interest to the Dynasty Trust. 

Louis’ 2013 gift tax return reported the 8% transfer of the LLC to the Dynasty Trust. Louis took 

the position that the gift of 41% to Agustina qualified for the marital deduction. Louis did not report 

the gift to his wife on his gift tax return. 

Agustina’s 2013 gift tax return reported the 41% transfer of the LLC to the Dynasty Trust. Because 

the 41% gift was sheltered by her gift tax exemption, she reported no gift tax due. 

Louis and Agustina did not elect to split gifts. 
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On review of these transfers, the IRS argued that the substance of the 41% transaction was a 

transfer directly from Louis to the Dynasty Trust, and that the form of the transaction (that is, a 

transfer to Agustina, then a transfer by her to the Dynasty Trust) should not be respected. The 

IRS determined that Louis was the actual transferor of the 41% to the Dynasty Trust, in addition 

to the 8% he already gifted to the Dynasty Trust. And because Louis had no more gift tax 

exemption remaining (hence the need to ask Agustina to make an additional gift to the Dynasty 

Trust), the IRS determined that Louis had a $1,154,000 gift tax deficiency for 2013. 

Various facts supported the IRS’ argument that Agustina had never become an actual owner of 

an interest in the LLC. The LLC’s operating agreement was never updated to reflect Agustina as 

a Member. Agustina was not listed as a member of the LLC on the LLC’s partnership tax return 

for 2013. 

The various transfer documents did not reflect a date that they were signed, suggesting that 

perhaps the transfer documents were signed at the same time, and were all executed in August 

2013, which is when the purported transfer by Agustina to the LLC occurred. The Tax Court also 

noted that the assignment documents for the first round of transfers, which were purported to be 

effective in April, were based on calculations that would have only been known after the 

preparation of a valuation report in August, which led the Tax Court to conclude that those transfer 

documents were signed in August. 

Meanwhile, other facts suggested that the transfers were part of a prearranged plan to transfer 

the LLC units to the Dynasty Trust. For example, Agustina testified that before the transfer, she 

had already made a “commitment, promise” to her husband that she would transfer the LLC units 

to the Dynasty Trust. And when asked whether she could have changed her mind and not 

transferred the units to the Dynasty Trust, she responded, “No, because I believe in fairness.” 

The Tax Court upheld the finding that Louis was the actual transferor of the additional 41% to the 

Dynasty Trust. 

Various other provisions of the opinion are worthy of discussion, including a relatively brief 

discussion of certain “guaranteed payments” under the LLC and their relevant for valuation 

purposes under Section 2701. 

This case is a cautionary tale for transfers to a spouse or other third party to allow that party to 

make additional gifts (if the party so chooses). There is risk of the IRS collapsing the transactions 

and considering the first party as the actual donor, which might result in additional tax liability. 

The client should be advised of those risks and the appropriate steps should be taken to address 

such risks, including properly documenting the transfers so that the spouse or third party actually 

is in control of those assets, and documenting that these transfers are not part of a prearranged 

plan for further gifting. 
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 Letter Ruling 202116001 (Issued July 9, 2020; Released April 23, 2021) 

IRS rules on gift tax consequences of splitting QTIP Trust and 

then distributing one resulting trust to children 

Decedent died survived by spouse and two daughters. A marital trust, designated as the 

“Qualified Trust,” was created at decedent’s death. The Qualified Trust was a QTIP Marital 

Deduction Trust. Subsequently, the trustee divided the Qualified Trust into two trusts, Qualified 

Trust-A and Continuing Qualified Trust. The terms and provisions of each of the new trusts were 

identical to the terms in the original trust. Qualified Trust-A was funded with a specific amount of 

cash and marketable securities. All other assets were held in the Continuing Qualified Trust. 

Subsequently, the trustees, the spouse, and the two daughters petitioned a state court to change 

the provisions of Qualified Trust-A. Under the modification, Qualified Trust-A would terminate 

upon the death of the last surviving income beneficiary. However, at any time prior to the spouse’s 

death, Qualified Trust-A could be terminated as to a beneficiary’s interest and any part of the trust 

property representing that terminated beneficiary’s interests would be distributed to that 

beneficiary if the trustee considered such distribution to be in the best interests of the beneficiary. 

The modification of the trust eliminated the surviving spouse as a beneficiary of Qualified Trust-

A. 

The IRS ruled first that the division of the Qualified Trust into Qualified Trust-A and the Qualified 

Continuing Trust did not cause the assets remaining in the Continuing Qualified Trust to be subject 

to gift tax under either Section 2512 or 2511. 

However, the modification of the terms of Qualified Trust-A to change the beneficial interest to 

the spouse and the two daughters permitted the termination of spouse’s income interest. As a 

result, the spouse was deemed to have made a transfer of all the property of the Qualified Trust-

A, other than the value of her qualifying income interest under Section 2519, and the spouse was 

deemed to have made a transfer of her qualifying interest in Qualified Trust-A under Section 2511. 

The transfers occurred when the court entered the order by which the income interest of the 

spouse in Qualified Trust-A was terminated and distributions from Qualified Trust-A were 

permitted to be made prior to the death of the spouse. Section 2519 provides that any disposition 

of all or part of a qualifying income interest for wife is subject to gift tax other than the qualifying 

income interest. Section 2511 would then apply to the gift of the qualifying income interest. 

  

55



 

© 2022 McGuireWoods LLP                                                                                                                                                           34 

 Cavallaro v. Commissioner, T.C. Memo 2014-189; 842 F.3d 16 (1st Cir. 
2016), affôg in part, revôg in part and remanding; and T.C. Memo 2019-
144 

Tax Court holds that husband and wife are liable for gift tax 

following company merger, but reduces amount of additional 

gift upon remand from First Circuit Court of Appeals 

In 1979, Mr. and Mrs. Cavallaro started Knight Tool Company. Knight was a contract 

manufacturing company that made tools and machine parts. In 1982, Mr. Cavallaro and his eldest 

son developed an automated liquid dispensing machine they called CAM/ALOT. Subsequently, 

in 1987, Mr. and Mrs. Cavallaros’ three sons incorporated Camelot Systems, Inc., which was a 

business dedicated to the selling of the CAM/ALOT machines made by Knight. The two 

companies operated out of the same building, shared payroll and accounting services, and 

collaborated in the further development of the CAM/ALOT product line. Knight funded the 

operations of both companies and paid the salaries and overhead costs for both. 

In 1994, Mr. and Mrs. Cavallaro sought estate planning advice from a big four accounting firm 

and a large law firm. The professionals advised Mr. and Mrs. Cavallaro that the value of 

CAM/ALOT Technology resided in Camelot (the sons’ company) and not in Knight and that they 

should adjust their estate planning. Mr. and Mrs. Cavallaro and their three sons merged Knight 

and Camelot in 1995 and Camelot was the surviving entity. Part of the reason for the merger was 

to qualify for Conformite Europeenne, which means European conformity, so that the CAM/ALOT 

machines could be sold in Europe. In the 1995 merger, Mrs. Cavallaro received 20 shares, Mr. 

Cavallaro received 18 shares, and 54 shares were distributed to the three sons. In valuing the 

company, the accounting firm assumed that the premerger Camelot had owned the CAM/ALOT 

technology. The Tax Court found that Camelot had not owned the CAM/ALOT technology, and 

as a result, the Tax Court found that the appraiser overstated the relative value of Camelot and 

understated the relative value of Knight at the time of the merger. 

In 1996, Camelot was sold for $57 million in cash with a contingent additional amount of up to 

$43 million in potential deferred payments based on future profits. No further payments were 

made after the 1996 sale. Three issues were under review by the tax court: 

Whether the 19 percent interest received by Mr. and Mrs. Cavallaro in Camelot Systems, Inc., in 

exchange for their shares of Knight Tool Company in a tax-free merger, was full and adequate 

consideration, or whether it was a gift. 

Whether Mr. and Mrs. Cavallaro were liable for additions to tax under Section 6651(a)(1) for failure 

to file gift tax returns for 1995, or whether the failure was due to reasonable cause. 

Whether there were underpayments of gift tax attributable to the gift tax valuation understatement 

for purposes of the accuracy related penalty, or whether any portions of the underpayment were 

attributable to reasonable cause. 
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With respect to the valuation issue, the Cavallaros offered two experts regarding the value of the 

combined entity. One expert valued the entity at between $70 million and $75 million and opined 

that only $13 million to $15 million of that value was attributable to Knight. A second appraiser 

valued the combined entity at $72.8 million. 

The IRS retained its own appraiser, Marc Bello of Edelstein & Company. Bello assumed that 

Knight owned the CAM/ALOT technology. He valued the combined entities at approximately 

$64.5 million and found that 65 percent of that value, or $41.9 million, was Knight’s portion. 

In reaching its decision on the gift tax liability, the Tax Court noted that the 1995 merger 

transaction was notably lacking in arm’s-length characteristics and Camelot may have been a 

sham company. It also discussed how the law firm in 1995 had tried to document the ownership 

of the CAM/ALOT technology by the sons but that such documentation was insufficient. The Court 

did not accept the testimony of the accounting firm. It noted that the IRS had conceded during the 

litigation that the value of the combined entities was not greater than $64.5 million and that the 

value of the gift made in the merger transaction was not greater than $29.6 million. As a result, 

the Tax Court concluded that Mr. and Mrs. Cavallaro made gifts totaling $29.6 million in 1995. 

The Tax Court rejected the imposition of penalties for failure to file a gift tax return and accuracy-

related penalties. It found that in both instances, Mr. and Mrs. Cavallaro had been advised by an 

accountant or lawyers and that there was reasonable cause for the failure to file a gift tax return 

and failure to pay the appropriate amount of tax. It noted that Mr. and Mrs. Cavallaro relied on the 

judgment and advice of the professional advisors and that the CAM/ALOT technology had been 

owned by the sons’ company since 1987 (and thus was not being transferred in 1995). In 

documenting its finding of reasonable cause to avoid the penalties, the Tax Court went into great 

detail about Mr. and Mrs. Cavallaros lack of formal education beyond high school and that they 

had built the business themselves. 

In their appeal, Mr. and Mrs. Cavallaros argued that the Tax Court erred in three respects: 

• Its failure to shift the burden of proof to the IRS. 

• Concluding that Knight owned the intangible assets (the CAM/ALOT technology). 

• Misstating the Cavallaros’ burden of proof and failing to consider flaws in the opinion 

offered by Marc Bello. 

The First Circuit Court of Appeals in 2016 held that the Tax Court was correct in not shifting the 

burden of proof to the IRS and that Knight owned the intangibles including the CAM/ALOT 

technology. The First Circuit remanded the case to the Tax Court on the issue of the Tax Court’s 

failure to accept the Cavallaros’ argument that the IRS’s valuation was “arbitrary and excessive” 

by challenging Bello’s methodology. The Tax Court had refused to hear that challenge on the 

grounds that, even if the Cavallaros were correct, they were unable to show the correct amount 

of their tax liability. The First Circuit held that the Tax Court should evaluate the Cavallaros’ 
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argument that Bello’s appraisal contained methodological flaws that made arbitrary and 

excessive. 

The Tax Court on remand rejected all but one of the Cavallaros’ arguments with respect to Bello’s 

appraisal. The Tax Court first found that Bello’s failure to interview the principals of Knight and 

Camelot and his failure to do a site visit did not cause him to misunderstand the nature of the 

business of each of Knight and Camelot. The Tax Court also rejected the Cavallaros’ challenges 

of Bello’s profit reallocation calculation and discounted cash flow calculation. The Tax Court did 

find that Bello’s placement of Camelot in the 90th percentile of similar businesses was based on 

a statistically unreliable method and was incorrect. Instead, Camelot should have been in the 

88.3d percentile and this would make a significant difference in valuation. This reduced the 

rounded value of the gift by $6.9 million from $29.6 million to $22.8 million. 

 Revenue Procedure 2021-3, 2021-1 IRB 140 (January 4, 2021) 

Service states that it will not issue rulings on consequences of 

incomplete non-grantor trusts 

In Item (17) of Section V of Revenue Procedure 2021-3, the Internal Revenue Service stated that 

it would no longer issue letter rulings with respect to incomplete gift non-grantor trusts which are 

sometimes referred to as “INGS,” “DINGS” (if set up under Delaware law), or “NINGS” (if set up 

under Nevada law) when it added incomplete gift non-grantor trusts to the areas that under study. 

Letter rulings will only be issued when the Service resolves the issue through the publication of a 

revenue ruling, revenue procedure, regulation, or otherwise. 

Previously, in Revenue Procedure, 2020-3, 2020-1 IRB 131 (January 2, 2020), the Service stated 

that it will not issue letter rulings with respect to beneficiary incomplete non-grantor trusts if the 

proposed trusts did not follow the provisions set forth in those trusts which the Service had 

approved in prior letter rulings. 

An ING is structured to be a non-grantor trust for income tax purposes that is funded by transfers 

from the grantor that are incomplete gifts for gift tax purposes. Assuming the trust is established 

in a state that doesn’t tax the income accumulated in the trust (such as Delaware or Nevada), the 

trust will avoid state income taxes as long as the state of residence of the grantor or beneficiaries 

doesn’t subject the trust’s income (or accumulated income) to tax. Moreover, if structured and 

administered properly, the trust property should be protected from the grantor’s creditors. 

The ING allows a grantor to achieve both of these benefits while still being able to receive 

discretionary distributions of trust property and without paying gift tax (or using any gift tax 

exemption) on the transfer of property to the trust. A gift from the grantor will be complete upon a 

subsequent distribution from the trust to a beneficiary other than the grantor, and whatever 

property remains in the trust will be subject to estate tax at the grantor’s death. 
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An ING is particularly attractive for a highly appreciated asset in anticipation of sale of that asset. 

For example, the founder of a business that is going to be sold may face hundreds of thousands 

or even hundreds of millions of dollars of capital gain because he or she has so little basis. 

Avoiding state income tax on those gains can be a significant benefit. 

Letter Ruling 202017018 (issued November 29, 2019; released April 24, 2020) is a recent 

example of many letter rulings with similar facts on the tax consequences of an incomplete non-

grantor trust. Previous rulings on this subject include Letter Ruling 201836006 (issued May 30, 

2018; released September 2018) and Letter Ruling 202014001 (issued August 26, 2019; released 

April 3, 2020). 

In Letter Ruling 202017018, grantor created an irrevocable trust. The beneficiaries were grantor, 

grantor’s spouse, grantor’s issue, grantor’s parents, and other issue or grantor’s parents. A 

corporate trustee was the sole trustee of the trust. 

The trust created a distribution committee. The distribution committee was initially composed of 

the grantor, grantor’s spouse, grantors parents, and grantor’s sister. Until the death of the grantor, 

the distribution committee was to have at least two members, other than grantor or grantor’s 

spouse. 

Under the terms of trust, the trustee was to distribute income and principal of the trust as directed 

by the distribution committee, grantor, or both as follows: 

Grantor’s Consent Power. Income or principal to any beneficiary other than the grantor’s spouse 

as determined by a majority of the distribution committee, other than grantor or grantor’s spouse, 

acting in a non-fiduciary capacity with the written consent of grantor. 

Unanimous Committee Power. Income or principal to any beneficiary as determined by the 

unanimous decision of the distribution committee, other than grantor or grantor’s spouse, acting 

in a non-fiduciary capacity. 

 

Grantor’ Sole Power. Principal to any beneficiary other than grantor or grantor’s spouse as 

determined by grantor acting in a non-fiduciary capacity for the support, health, or education of a 

beneficiary. 

Grantor held a testamentary power of appointment to the issue of grantor’s parents (other than 

the grantor, his estate, or the creditors of either); grantor’s spouse, or one or more charitable 

organizations. The balance not effectively appointed by grantor upon his death would be 

distributed to a designated trust. 

The taxpayer sought the following rulings: 

• During the period that the distribution committee was serving, there would be no income 

tax consequences to the grantor or any member of the distribution committee under the 

grantor trust rules. 

59



 

© 2022 McGuireWoods LLP                                                                                                                                                           38 

 

• The grantor’s contribution of property of the trust was not a completed gift subject to 

federal gift tax. 

• Any distribution of property from the trust by the distribution committee to the grantor was 

not a completed gift for gift tax purposes by a member of the distribution committee to the 

grantor. 

• Any distribution of property by the distribution committee from the trust to any beneficiary 

of the trust other than the grantor was not a completed gift for gift tax purposes by any 

member of the distribution committee to that beneficiary. 

• No member of the distribution committee would be deemed to have a taxable general 

power of appointment pursuant to Section 2041 or Section 2514 upon his or her death. 

The Service first ruled that none of the provisions of the trust would cause the grantor to be treated 

as the owner of the trust for income tax purposes under any of Sections 673, 674, 676, 677, 678, 

or 679 as long as the distribution committee remained in existence and was serving, and the trust 

was a domestic trust. 

The Service stated that examination of the trust revealed none of the circumstances that would 

cause administrative controls to be considered exercisable primarily for the benefit of the grantor 

under Section 675. A determination of whether Section 675 would cause the grantor to be treated 

as the owner of any portion of the trust for income tax purposes was deferred until the federal 

income tax returns of the trust were examined. 

The Service next ruled that a contribution of property to the trust was not a completed gift by the 

grantor for gift tax purposes. Any distribution from the trust to the grantor was merely a return of 

grantor’s property. Upon grantor’s death, the fair market value of the property in the trust was 

subject to estate tax in the grantor’s gross estate. 

The Service lastly ruled that any distribution of property by the distribution committee to a 

beneficiary of the trust, other than the grantor, would not be a gift subject to gift tax by any member 

of the distribution committee. Instead, any such distribution would be a completed gift by the 

grantor. In addition, the powers held by the distribution committee were not general powers of 

appointment under Section 2041 and, accordingly, no property held in the trust would be included 

in the gross estate of any member of the distribution committee upon his or her death under 

Section 2041. 
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 James C. Nelson v. Commissioner, T.C. Memo 2020-81 

Tax Court finds that formula for gift, sale of limited partnership 

interests at a discount is not a defined value formula, and 

additional gift tax is imposed 

This case was consolidated with the case of Mary P. Nelson v. Commissioner. Husband and Wife, 

James and Mary Nelson, formed Longspar Partners, Ltd. as a Texas limited partnership on 

October 1, 2008. The stated purposes for creating Longspar Partners were: 

(1) to consolidate and protect assets; 

(2) to establish a mechanism to make gifts without fractionalizing the interest; and 

(3) to ensure that the underlying entity, Warren Equipment Company (“WEC”), 

remained in business and under the control of the Warren family. 

WEC, in turn controlled several businesses established by Mrs. Nelson’s father in construction 

equipment and oil-related businesses. Mrs. Nelson and custodial accounts and trusts for 

descendants contributed 65,837 WEC shares (approximately 27 percent of the WEC common 

stock) to Longspar Partners in addition to some other assets. Mrs. Nelson’s siblings and others 

held the remaining WEC shares. 

After the creation of Longspar Partners, Mr. and Mrs. Nelson each held ½ of the one percent 

general partner interest. Mrs. Nelson held 93.88 percent of the limited interests. The remaining 

interests were held in the custodial accounts or trusts for descendants. 

On December 23, 2008, Mr. and Mrs. Nelson created the Nelson 2008 Descendants Trust of 

which Mrs. Nelson was the settlor and Mr. Nelson was the trustee as well as being a beneficiary 

with the couple’s four daughters. On December 31, 2008, Mrs. Nelson gifted Longspar limited 

partnership interests to the trust. The Memorandum of Gift stated: 

[Mrs. Nelson] desires to make a gift and to assign to … [the Trust] 

her right, title, and interest in a limited partner interest having a fair 

market value of TWO MILLION NINETY-SIX THOUSAND AND 

NO/100THS DOLLARS ($2,096,000.00) as of December 31, 

2008… as determined by a qualified appraiser within ninety (90) 

days of the effective date of this Assignment. 

Subsequently, on January 2, 2009, Mrs. Nelson sold Longspar limited partnership interests to the 

2008 Descendants Trust. The Memorandum of Sale provided that she was transferring limited 

partnership interests having a fair market value of $20,000,000 as of January 2, 2009 as 

determined by a qualified appraiser within 180 days of the effective date of the assignment. 

Neither the Memorandum of Gift nor the Memorandum of Sale contained clauses defining fair 

market value or subjecting the limited partner interests to reallocation after the valuation date. In 
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connection with the second transfer, the trust executed a promissory note for $20,000,000 as 

consideration for the Longspar limited partnership interests purchased by the 2008 Descendants 

Trust. 

Subsequently, Mr. and Mrs. Nelson retained a qualified appraiser to value the Longspar limited 

partnership interests in connection with both the 2008 gift and the 2009 sale. The appraiser 

concluded that as of the dates of the gift and the sale, the value of a one percent limited 

partnership interest in Longspar was $341,000. As a result, the appraiser calculated that Mrs. 

Nelson gave 6.14 percent of her Longspar limited partnership interests (value of $2,093,740) to 

the trust on December 31, 2008 and sold 58.65 percent of her Longspar limited partnership 

interests (value of $19,999,650) on January 2, 2009. Thus, a total of 64.79 percent of Mrs. 

Nelson’s 93.88 percent Longspar limited partnership interests were given or sold to the 2008 

Descendants Trust. 

Subsequently, the Internal Revenue Service reviewed Mr. and Mrs. Nelson’s 2008 and 2009 gift 

tax returns. On the 2008 gift tax returns, each reported a gift to the trust and classified it as a split 

gift so that each was responsible for half the gift. The couple did not report the January 2, 2009 

sale of the limited partnership interests on the 2009 gift tax returns since it was a sale. 

Subsequently, the IRS on audit determined that the 2008 gift was undervalued and that there was 

a gift tax deficiency of $611,708 for the 2008 gift. Likewise, the IRS imposed a gift tax deficiency 

of $6,123,168 for the 2009 sale because of the undervaluation of the Longspar partnership 

interests. The IRS also imposed accuracy related penalties under Section 6662(a) but conceded 

these penalties in the litigation. 

On the basis of settlement discussions with IRS Appeals, Mr. and Mrs. Nelson amended 

Longspar’s partnership agreement to record the 2008 Descendants Trust’s interest as 38.55 

percent rather than 64.79 percent. 

The issues for the court were whether Mr. and Mrs. Nelson had used a defined value formula in 

which case there would be no adverse gift tax consequences and if they had not, what was the 

value of the interest that was transferred. 

Mr. and Mrs. Nelson argued that the transfer documents showed that Mrs. Nelson transferred 

specific dollar amounts of Longspar limited partnership interests and not fixed percentages citing 

Wandry v. Commissioner, T.C. Memo 2012-88; Hendrix v. Commissioner, T.C. Memo 2011-133; 

Estate of Petter v. Commissioner, T.C. Memo 2009-280; and McCord v. Commissioner, 461 F.3d 

614 (5th Cir. 2006). The court disagreed. It noted that the interests transferred in this case were 

expressed as an interest having a fair market value of a specific dollar amount as determined by 

an appraiser within a fixed period. As a result, the value depended on the determination by an 

appraiser within that fixed period. The definition of value was not further qualified, for example, 

as that finally determined for federal gift tax purposes. Such a further qualification was found in 

Estate of Christensen v. Commissioner, 130 T.C. 1 (2008) aff’d. 586 F.3d 1061 (8th Cir. 2009). 
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The clause in that case stated that fair market value would be “as such value is finally determined 

for federal estate tax purposes.” Similarly, in Petter, the clause referenced the amount that can 

pass free of federal gift tax as finally determined for federal gift tax purposes. As a result, the court 

concluded that Mrs. Nelson transferred to the trust a 6.14 percent limited partnership interest by 

gift and a 58.35 percent limited partnership interest by sale, as determined by a qualified appraiser 

within a fixed period. 

The court then, in a lengthy discussion of valuation, first had to decide what discount should be 

applied to the WEC common stock held in Longspar Partners. The estate’s appraiser had valued 

the WEC common stock at $860 per share while the IRS’s appraiser valued the WEC common 

stock at $1,072 per share. The court determined that a 15 percent discount for lack of control and 

a 30 percent discount for lack of marketability should apply. This resulted in a fair market value of 

$912 per share. The court then applied a discount of 5 percent for lack of control and 28 percent 

discount for lack of marketability to calculate the fair market value of a Longspar limited 

partnership interest and determined that the value of a one percent Longspar limited partnership 

interest was $411,235. As a result, Mrs. Nelson made a gift of Longspar limited partnership 

interests having a value of $2,524,983 in 2008 ($428,983 more than reported on the 2008 gift tax 

return) and sold Longspar limited partnership interests having a value of $24,118,933 resulting in 

a gift in 2009 of $4,118,933. 

 Grieve v. Commissioner, T.C. Memo 2020-28 

Court accepts donor’s valuation for nonvoting LLC interests 

transferred to grantor retained annuity trust and irrevocable 

gift trust 

Pierson Grieve was a successful businessman who ended his career as the Chairman and Chief 

Executive Officer of EcoLab, Inc., a publicly traded corporation. Pierson engaged in estate 

planning starting in the late 1980’s or the early 1990’s, which included the creation of a family 

limited partnership of which Pierson M. Grieve Management Corp. (PMG) was the General 

Partner. Pierson consolidated the management of his assets in PMG. 

In 2008, Pierson’s daughter, Margaret, purchased PMG and became its sole owner and president. 

In 2012, Pierson and his wife, Florence, engaged a law firm to review and update their estate 

plan. Florence died in 2012 before the finalization of the updated estate plan. 

Margaret worked with the law firm to develop and implement the updated estate plan. In 2012, 

Pierson created an irrevocable trust for the benefit of his children with South Dakota Trust 

Company as trustee (2012 Irrevocable Trust). 

Part of the update of the estate plan also included the creation of two limited liability companies. 

Florence and PMG formed Angus LLC in August 2012. PMG had all Class A voting units 

representing 0.2 percent of Angus and Florence had all Class B nonvoting units representing 99.8 

percent of Angus. The assets of Angus included a brokerage account with cash and short-term 
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investments, limited partnership interests, investments in venture capital funds, and promissory 

notes. The value of the assets in Angus on the date of its creation was $31,970,683. Florence 

transferred all her Angus interests to Pierson approximately one month after the creation of 

Angus. 

Pierson’s revocable trust, of which Margaret was the trustee, and PMG formed Rabbit LLC in July 

2013. PMG had all Class A voting units representing 0.2 percent of Rabbit and Pierson’s 

revocable trust held all nonvoting Class B units representing 99.8 percent of Rabbit. The two 

major assets of Rabbit were 82,984 EcoLab shares and $1,000,000 in cash. The value of the 

Rabbit assets on October 9, 2013 was $9,102,757 

On October 6, 2013, Pierson and Margaret, as trustee of Pierson’s revocable trust, created a 

zero-out Grantor Retained Annuity Trust (GRAT) that provided for the payment of an increasing 

annuity over two years. The first annuity payment was equal to 47.14757 percent of the fair market 

value of the assets contributed and the second annuity payment was equal to 56.57708 percent 

of the fair market value of the assets contributed. The GRAT was funded with all 9,980 Class B 

nonvoting units of Rabbit. Pierson valued the Class B Rabbit nonvoting units at $5,903,769 as of 

the date of the gift. This represented a 13.4 percent lack of control discount and a 25 percent lack 

of marketability discount which, when combined, produced a 35.0 percent discount. Valuation 

Consulting Group prepared the valuations for the gift tax return. 

On November 1, 2013, Pierson, individually, and South Dakota Trust Company, as trustee of the 

irrevocable gift trust, entered into a single life private annuity agreement. Pierson assigned all of 

his 9,980 Class B nonvoting Angus interests to the 2012 Irrevocable Trust in exchange for annual 

annuity payments of $1,420,000. The private annuity had a fair market value of $8,043,675. 

Pierson intended to make a net taxable gift to the extent that the fair market value of the Class B 

nonvoting Angus interests exceeded the value of the annuity. Pierson valued the Class B Angus 

nonvoting interests at $20,890,934 for gift tax purposes. This represented a 12.7 percent lack of 

control discount and a 25 percent lack of marketability discount which, when combined, produced 

a 34.5 percent discount. The value of the net gift was $9,966,659. 

On January 29, 2018, the IRS issued a Notice of Deficiency which increased the value of the 

9,980 Class B Rabbit nonvoting units transferred to the GRAT from $5,903,769 to $9,048,866 (a 

0.4 percent discount). The IRS increased the value of the 9,980 Class B nonvoting Angus units 

transferred to the 2012 Irrevocable Trust from $20,890,934 to $31,884,403 (a 0.1 percent 

discount). This increased the value of the net gift from $9,966,659 to $17,819,139. 

The Tax Court stated that the hypothetical willing buyer-willing seller test applies to the valuation 

of the transferred Rabbit and Angus units. Pierson submitted valuations of Rabbit and Angus 

prepared by Will Frazier to the court. Using a combination of the market approach and the income 

approach, Frazier concluded that the Class B nonvoting Rabbit interests transferred to the GRAT 

on a noncontrolling nonmarketable basis were worth $5,884,000 (a 35.0 percent discount). 
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Frazier also concluded that the Class B nonvoting Angus interests transferred to the 2012 

Irrevocable Trust on a noncontrolling nonmarketable basis were worth $19,854,000 (a 37.8 

percent discount). 

The IRS’s appraiser, Mark Mitchell, took a different approach. Mitchell concluded that any willing 

seller of the Class B nonvoting units in Rabbit and Angus would look to acquire the 0.2 percent 

Class A voting units in each held by PMG to consolidate ownership and to avoid the large 

discounts that a willing buyer would seek. Mitchell concluded that a hypothetical buyer would pay 

PMG a premium for its 0.2 percent Class A voting units in Rabbit and Angus. Mitchell valued the 

Rabbit Class B nonvoting units at $8,918,940 (a 1.4 percent discount) and the Angus Class B 

nonvoting units at $31,456,742 (a 1.4 percent discount). 

The court rejected Mitchell’s approach. Citing Estate of Giustina v. Commissioner, 586 F. App’x 

417 (9th Cir. 417), rev’g and remanding T.C. Memo 2011-14, the court stated that the value at 

the date of the gift shall be the amount of the gift. The court would “not engage in imaginary 

scenarios as to who a purchaser might be.” The court then cited the statement in Olson v. United 

States, 292 U.S. 246 (1934), that 

Elements affecting value that depend upon events or combinations of occurrences which, while 

within the realm of possibility, are not fairly shown to be reasonably probable should be excluded 

from consideration for that would be to allow mere speculation and conjecture to become a guide 

for the ascertainment of value—a thing to be condemned in business transactions as well as in 

judicial ascertainment of truth.” 

The court noted that the daughter, Margaret, the sole owner of the Class A voting units, testified 

that she had no intention of selling the units, and that if she ever sold the units, she would demand 

a premium higher than Mitchell’s estimated value. 

The court found that that the facts did not show the reasonable probability of a willing seller or a 

willing buyer of the Class B nonvoting units also buying the Class A voting units or that the Class 

A units would be available for purchase. Instead, the examination should be limited to only the 

willing buyer and the willing seller of the Class B nonvoting units. 

In rejecting Mitchell’s valuations of the Class B nonvoting units, the court stated that Mitchell’s 

reports lacked the empirical data to back up his calculation of the 5 percent premium to purchase 

the Class A voting units, evidence to show that his methodology was subject to peer review, and 

citations to case authority in support of his methodology. 

The court then accepted Frazier’s valuation, noting that Frazier had combined the market 

approach and the income approach in valuing the Class B nonvoting interests. 

One interesting fact is that any increase in the value of the Rabbit Class B nonvoting interests 

would have produced no additional gift or gift tax since that GRAT was a zero-out GRAT. Instead, 
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the amount of the two annuity payments would have increased because of the adjustment clause 

in GRAT instrument adjusting the annuity if the value of the assets was adjusted. 

 Estate of Mary P. Bolles v. Commissioner, T.C. Memo 2020-71 

Advances made by decedent to son lost characterization as loans 

and became gifts of inheritance advances when decedent 

realized loans would not be repaid 

Mary Bolles died on November 19, 2010. While Mary was alive, she made large advances to her 

son, Peter, for more than twenty years to support him in his architectural business Upon Mary’s 

death, the Internal Revenue Service took alternative positions in auditing the estate tax return. 

The first was that a promissory note of $1,063,333 issued by Peter in favor of Mary plus interest 

of $1,165,778 should have been included as an asset of the estate. Alternatively, the IRS argued 

that Mary made adjustable taxable gifts to Peter of $1,063,333 that should be included in 

computing the estate tax liability. In the litigation, the IRS conceded its first position leaving 

whether Mary’s advances to Peter were gifts or loans as the only issue. 

The court looked at Miller v. Commissioner, T.C. Memo 1996-3, aff’d 113 F.3d 1241 (9th Cir. 

1997) for the traditional factors used to decide whether an advance is a loan or a gift. These 

factors include: 

• the existence of a promissory note or other evidence of indebtedness; 

• the charging of interest; 

• the use of security or collateral; 

• the present of a fixed maturity date; 

• the making of a demand for repayment; 

• any actual repayment; 

• the ability of the transferee to repay; 

• any records maintained by either the transferor or the transferee that reflect the transaction 

as a loan; and 

• the manner in which the transaction was reported for tax purposes. 

The court also noted that in the case of a family loan, a long-standing principle is that an actual 

expectation of repayment and an intent to enforce the debt are critical to sustaining the 

characterization as a loan. 

The court then noted that there were no loan agreements or attempts to enforce repayment even 

though Mary recorded the advancements as loans to Peter and kept track of the interest. The 

court also noted that Mary initially expected Peter to make a success of his architecture practice 

as his father (a successful architect) had. Mary lost that expectation slowly. 

In reviewing the facts, the court then found that Peter was unlikely to repay any loans by October 

27, 1989 when Mary amended her trust to block Peter from receiving any assets when she died. 
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The block was lifted in 1995, when her trust was amended to treat the loans to Peter as 

advancements against his share. Accordingly, the loans lost that characterization for tax purposes 

in 1989. Consequently, the advances to Peter were loans through 1989 and after that were gifts. 

The court considered whether Mary had forgiven any of the prior loans in 1989 and found that 

Mary did not forgive the loans. Instead, she accepted that the loans could not be repaid because 

of Peter’s financial distress at that time. 

 Burt Kroner v. Commissioner, T.C. Memo 2020-73 

Transfers from business associate were not gifts excludable 

from income under Code Section 102 

During the tax years 2005, 2006, and 2007, Burt Kroner received wire transfers from a business 

associate, David Haring, who was a foreign citizen, or entities associated with Haring, totaling 

$4,425,000, $15,350,000, and $5,000,000, respectively. Kroner’s lawyer, who was also Haring’s 

lawyer, advised that the transfers were excludable from income under Section 102 which states 

that gross income does not include the value of property acquired by gift, bequest, devise or 

inheritance. The lawyer also advised Kroner of the requirement to file the Form 3520, Annual 

Return to Report Transaction with Foreign Trusts and Receipt of Certain Foreign Gifts, for each 

year that Kroner received a transfer from Haring into an account in his name. The Internal 

Revenue Service argued that the transfers were not gifts and subject to income tax under Section 

102(a) and imposed a penalty for substantial understatement under Section 6662(a). 

The Tax Court, noting that the intention with which Haring made the transfers was the most critical 

factor in determining whether the transfers were gifts, found Kroner’s gifts story unconvincing and 

the testimony provided by Kroner and his lawyer to be unreliable. None of the testimony was 

supported by credible documented evidence. The lawyer represented both Kroner and Haring 

and was thus an interested party, and Haring, a foreign citizen, did not testify. As a result, Kroner 

was unable to prove that the transfers were made with disinterested generosity which is the basic 

requirement for a transfer to be treated as a gift. The court also noted the lawyer was evasive in 

his answer and in his selective invocation of the attorney-client privilege with respect to the legal 

advice provided to Haring about the transfers. Instead, the timing of the transfers, especially with 

respect to liquidity events in investments in which Kroner could not invest because of non-

compete agreement, showed that Haring acted as the nominee for Kroner in those investments. 

The court could not find facts that showed that Haring and Kroner had the type of relationship 

from which there would be disinterested generosity and that would result in the substantial “gifts” 

which were made. Instead, Kroner and Haring had only a business relationship. As a result, the 

transfers were subject to income tax. 

The court did not uphold the imposition of accuracy-related penalties for substantial 

understatement pursuant to Section 6662(a). The court found that the IRS failed to comply with 

the written supervisory approval requirement of Section 6751(b) when the Letter 915 which was 
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the first letter to Kroner proposing accuracy-related penalties and providing an opportunity to file 

a protest with the Appeals Office was issued before the Civil Penalty Approval form was signed. 

ESTATE TAX (AND ESTATE INCLUSION) 

 Estate of Marion Levine v. Commissioner (U.S. Tax Court, February 28, 

2022) 

Tax Court addresses split-dollar life insurance arrangement 

and valuation of note receivable 

Marion Levine was a real estate investor who owned mobile home parks and renaissance fairs 

(described by the court as “a bit like state fairs, if the state were a small principality in fifteenth 

century Europe populated entirely by modern people who enjoy costumed role-playing and adding 

extra “e’s” to works like “old” and “fair””).  Mrs. Levine engaged in thoughtful and careful estate 

planning, including proper business governance and structuring, creation of a revocable trust for 

carrying out her estate plan, and creating and funding GRATs and QPRTs.  

 

In an effort to continue the estate planning, Mrs. Levine entered into split-dollar life insurance 

arrangements requiring her revocable trust to pay premiums on life insurance policies on the lives 

of her daughter and son-in-law.  It was a carefully researched, crafted, and executed 

intergenerational split dollar arrangement. A life insurance trust agreed to buy insurance policies 

on the lives of her daughter and son-in-law. Levine’s revocable trust agreed to pay the premiums 

on the insurance policies, and the insurance trust assigned the policies to her revocable trust as 

collateral. Levine’s revocable trust retained the right to be paid the greater of the total amount of 

the premiums paid for these policies ($6.5 million) and (ii) either (a) the current cash-surrender 

values of the policies upon the death of the last surviving insured or (b) or the cash-surrender 

values of the policies on the date that they were terminated, if they were terminated before both 

insureds died.  

 

During her lifetime, Mrs. Levine had made gifts, through her revocable trust, to the insurance trust 

and its beneficiaries because the money her revocable trust would get in later years was not equal 

to the $6.5 million it had given to the insurance trust to buy the policies. In 2008 and 2009, Levine’s 

gift tax returns reported the value of the gift as the economic benefit transferred from her revocable 

trust to the insurance trust. Under the valuation rules of Treas. Reg. §25.2512-1, the value of the 

gift was reported as $2,644. 

 

In addition, the promise of the insurance trust to pay the revocable trust an amount in the future 

was an asset to reported on Levine’s estate tax return. Mrs. Levine’s estate reported the split-

dollar receivable on her estate tax return at $2 million (at her death the cash surrender value was 

$6.5 million).  IRS issued a notice of deficiency to the estate for more than $3 million and 
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determined that the Estate was liable for a 40% gross-misvaluation penalty under section 6662(h) 

because the value reported for the split-dollar receivable was too low.  

 

The Court held that the split dollar arrangement met with the requirements under Morrisette I, and 

the only issue before the court would be the value of the asset included in Levine’s estate. In an 

opinion delivered by Judge Holmes, the Court addressed the question of what would be included 

in Mrs. Levine’s estate: (i) the value of her revocable trust's right to be repaid in the future at the 

death of her son and daughter-in-law or (ii) the cash-surrender values of the life-insurance policies 

at Mrs. Levine’s date of death.  

 

The IRS argued that the combined cash-surrender values of the life insurance policies should be 

included in Levine’s estate under section 2036(a)(2) or section 2038, arguing that Levine’s 

attorneys-in-fact (her daughter, son-in-law, and trusted advisor) were also the trustees of her 

revocable trust, and as such could have exercised control over the policies and unlocked the cash 

value at any time. The Court, however, looked closely at the role of the insurance trust, with an 

independent South Dakota trustee. Levine’s trusted advisor, Larson, was the investment director 

of the insurance, with a power over the policies. But he owed fiduciary obligations to the 

beneficiaries of the insurance trust, which included Levine’s more remote descendants and not 

just her daughter and son-in-law. In light of the careful planning and drafting the Court concluded 

that neither 2036 nor 2038 applied, and the cash surrender value would not be included in the 

estate under those theories. The IRS also tried to bootstrap an argument under Code section 

2703, suggesting that the restriction on Levine’s access the funds transferred to the insurance 

companies for the benefit of the insurance trust should be disregarded in determining the value 

of property includable in Levine’s estate, and if that restriction is disregarded, she would be 

deemed to have access to the full value of the insurance policies. The Court rejected this 

argument, agreeing with the Estate’s response that section 2703 only applies to property owned 

by Levine at her death and not property she disposed of or property that she did not own, like the 

life insurance policies.  

 

Ultimately, the Court ruled that the receivable was worth approximately $2 million. The Court 

declined to address the valuation of the gift between Levine and the insurance trust, as reported 

on her gift tax returns. Judge Holmes identifies it as a “weakness,” though one driven by the 

valuation rules in the regulations and not an argument brought before the Court in this case. 
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 In re Jill Petrie St. Clair Trust Reformation, 464 P.3d 326 (Kan. 2020) 

The Supreme Court of Kansas reformed the terms of an 

irrevocable trust to conform to the settlor’s intent when intent 

proved by clear and convincing evidence 

In 2003, Jill Petrie St. Clair executed a trust agreement establishing her husband, William Paxson 

St. Claire, as a life beneficiary of the trust income. Upon William’s death, the trust income would 

then be distributed to Jill’s and William’s children and grandchildren, and the principal eventually 

would be distributed to the grandchildren. In 2002, before Jill created her trust, William established 

his own trust with an identical distribution scheme but naming Jill as a lifetime beneficiary of the 

trust’s income. Both Jill and William funded their trusts in identical amounts when Jill executed 

her trust agreement. 

One of the purposes of William’s trust was to make sure the assets in his trust were not included 

in his or Jill’s taxable estates. M. Wayne Davidson, the attorney who prepared the trusts for Jill 

and William, proposed to Jill that she create her own trust to obtain gift tax benefits and to similarly 

assure that the assets in her trust were not included in William’s taxable estate. Jill’s trust 

agreement provided that “no part of this Trust shall be included in the Grantor’s gross estate for 

death tax purposes.” At the time Jill executed the trust agreement, she believed it contained the 

necessary provisions for the trust assets to be excluded from her and William’s taxable estates, 

and for the transfers to the trust to be considered completed gifts. 

Because of a drafting error, Davidson failed to include two provisions in Jill’s trust to avoid the two 

trusts being considered reciprocal, resulting in the assets of Jill’s trusts being included in William’s 

estate and vice versa. Davidson omitted William’s ability to withdraw $5,000 or 5 percent of the 

trust assets. In addition, Davidson failed to give William a lifetime special power of appointment. 

Because of the common distribution scheme, the trusts could be considered reciprocal. This was 

contrary to Jill’s intent. 

Jill and the trustee petitioned the district court for an order reforming Jill’s trust, citing concerns 

that the trust as originally drafted would trigger the reciprocal trust doctrine and cause the assets 

in Jill’s trust to be included in William’s taxable estate upon his death. Jill and the trustee requested 

that the trust include the two provisions noted above. 

The district court ordered that the trust be reformed to add the two new provisions to conform the 

trust with the grantor’s intent. To satisfy certain requirements under federal and Kansas law, Jill 

and the trustee appealed, and the Supreme Court of Kansas granted their motion to transfer the 

appeal from the Court of Appeals to the Supreme Court of Kansas. 

“The court may reform the terms of a trust, even if unambiguous, to conform the terms to the 

settlor’s intention if it is proved by clear and convincing evidence that both the settlor’s intent and 
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the terms of the trust were affected by a mistake of fact or law, whether in expression or 

inducement.” K.S.A. 58a-415. 

In In re Harris Testamentary Trust, 275 Kan. at 957, the court approved the reformation of a 

testamentary trust under K.S.A. 58a-415 to shield the trust corpus from being included in the 

taxable estate of the settlor’s son, the trustee, when the facts showed (1) the settlor intended to 

exclude the trust assets from his own and his heirs’ estates, (2) the trust terms as drafted 

contained a mistake, and (3) the party seeking the reformation demonstrated a need under 

existing tax law for the proposed reforms. 

The Supreme Court of Kansas stated that Jill and the trustee demonstrated by clear and 

convincing evidence that Jill’s intent in executing and funding the trust, and the terms of the trust 

itself, were both affected by a mistake of fact or law, making it necessary to reform the trust in 

order to conform to her true intent. The Supreme Court of Kansas added that absent reformation, 

the reciprocal trust doctrine would likely apply, which would destroy the economic symmetry of 

the two trusts. 

The Supreme Court of Kansas held that reformation was necessary for the trust to be consistent 

with Jill’s original intent and to correct the scrivener’s error in excluding the two trust provisions. 

Accordingly, the district court did not err in reforming Jill’s trust. 

 Badgley v. United States, 957 F.3d 969 (9th Cir. 2020) 

Assets of GRAT are included in settlor’s estate when settlor dies 

before end of annuity term 

The Ninth Circuit affirmed the district court’s granting of summary judgment to the Internal 

Revenue Service in a matter involving the inclusion of the assets of grantor retained annuity trust 

(“GRAT”) in the settlor’s estate when the settlor dies before the end of the annuity term. See 

Badgley v. United States, 2018 WL 2267566 (N.D. Cal. May 17, 2018). 

On February 1, 1998, Patricia Yoeder created a grantor retained annuity trust. Patricia was to 

receive annual annuity payments for the lesser of fifteen years or her prior death in the amount of 

12.5 percent of the date of gift value of the property transferred to the GRAT. The GRAT paid 

Patricia an annuity of $302,259. Upon the end of the annuity term, the property was to pass to 

Patricia’s two living daughters. The GRAT also stated that, if the trustor failed to survive the trust 

term, the trustee was to pay all the remaining annuity amounts and the portion of the trust included 

in the trustor’s estate to the survivor’s trust created under Patricia’s revocable trust. 

Patricia died on November 2, 2012 having received her last annuity payment from the GRAT on 

September 30, 2012, two months before the expiration of the annuity term. Her daughter, Judith 

Badgley was the executor of Patricia’s estate. 
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The federal estate tax return reported a gross estate of $36,829,057, including the value of the 

assets held in the GRAT. The estate paid federal estate taxes of $11,187,457. On May 16, 2016 

the estate filed a claim of refund seeking $3,810,004 in estate tax overpaid by the estate as a 

result of the inclusion of the full value of the GRAT. The estate at the district court had moved for 

summary judgment on two bases, asserting that Section 2036(a)(1) did not apply to Patricia’s 

GRAT and that Treas. Reg. § 20.2036-1(c)(2) was overly broad and invalid to the extent that it 

applied to the GRAT and that the transfer of property to the GRAT was a bona fide sale for full 

and adequate consideration and Section 2036 did not apply to cause inclusion of the property in 

the GRAT in the estate. The government moved for summary judgment on the opposite grounds. 

The Ninth Circuit started it opinion by noting that “thanks to Benjamin Franklin, death and taxes 

are inextricably linked in most American minds as the only two things in the world that are certain.” 

It then explained that Section 2036(a) was the response of Congress to the attempts of taxpayers 

to avoid the estate tax by using a variety of legal mechanisms to transfer property during their 

lifetimes while holding onto the fruits of that property. The presence of one or more of three 

strings—possession, enjoyment, or the right to income—would cause estate inclusion. The issue 

for the Ninth Circuit was whether Patricia’s annuity interest in the GRAT was a sufficient string to 

cause the inclusion of the GRAT in Patricia’s estate. 

The Ninth Circuit first addressed the estate’s argument that because Section 2036(a)(1) does not 

contain the term “annuity,” that section does not unambiguously apply to annuities. The Ninth 

Circuit disagreed. Congress instead instructed courts to look at the results—possession, 

enjoyment, or the right to income—rather than the form those strings took. Citing Commissioner 

v. Church’s Estate, 335 U.S. 632 (1939), the Ninth Circuit rejected the estate’s argument that 

because Section 2036(a)(1) does not mention annuities, the full value of Patricia’s annuity could 

not be included in Patricia’s estate. 

The Ninth Circuit then moved to main issue of whether the annuity flowing from a GRAT fell within 

the class of will substitutes to which Section 2036(a)(1) applies. The estate argued that a “fixed-

term annuity” was not the same as a right to income or some other form of possession or 

enjoyment as required by Section 2036(a)(1). The Ninth Circuit concluded that deriving a 

substantial economic benefit from property is sufficient for the application of Section 2036(a)(1). 

In turn, Patricia’s annuity from the GRAT was a substantial economic benefit. 

The Ninth Circuit that rejected the estate’s attempt to say that the Supreme Court disavowed a 

“substance over form” argument in United States v. Byrum, 408 U.S. (1972), by noting that Byrum 

stated that enjoyment connoted a substantial economic benefit. Moreover, its interpretation of 

Section 2036(a)(1) was within the meaning of the text of that section. The Ninth Circuit then quotes 

various commentators with respect to the manner in which GRATs work including John Bergner 

that “there is no solution to the problem of dying earlier than expected,” 44 U. Miami L. Ctr. On 

Est Plan. ¶ 401.1 (2019) and Howard Zaritsky that the grantor of a GRAT makes the decision that 
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the potential benefits outweigh the risks. Tax Planning for Family Wealth Transfers During Life: 

Analysis with Forms, ¶ 12.06(1) (5th ed. 2013 & Supp. 2020). 

Badgley also challenged Treas. Reg. 20.2036-1(c)(2) which requires that transferred GRAT 

property be included in a decedent’s gross estate where the decedent retains an annuity interest 

and dies before the expiration of the annuity term and provides the formula for the calculation of 

the property includable under Section 2036(a). The Ninth Circuit noted that the argument on this 

issue was limited to two sentences and two footnotes. The cursory manner in which the argument 

was made waived the argument under the Federal Rules of Appellate Procedure 28(a)(8)(A). 

Even if the argument was not waived, it would not apply. Instead of showing how the formula was 

flawed or contesting the application of the formula to the annuity, Badgley merely contended that 

formula might be arbitrary if it was applied to a short-term GRAT which was not the case here. 

As a result, Patricia’s GRAT was properly included in calculating the value of her gross estate. 

 Estate of Clara M. Morrissette v. Commissioner, T.C. Memo 2021-60 

Tax Court rejects estate’s valuation of decedent’s contract 

rights in six split-dollar life insurance arrangements and 

imposes penalty for gross undervaluation 

This decision is the latest installment in the litigation over the estate of Clara Morrissette who died 

in 2009. In Morrissette, the Internal Revenue Service issued a notice of deficiency with respect to 

the fair market value of the decedent’s contract rights in six split-dollar life insurance 

arrangements which the IRS increased from the $7,479,000 value reported on the estate tax 

return to $32,060,070, which was the cash surrender value of the underlying life insurance 

policies. The estate at trial argued that the contract rights had a fair market value of $10,452,000. 

The court considered the following issues: 

• Whether Section 2036 or Section 2038 applied to recapture inter vivos transfers as part 

of the split-dollar agreements? 

• If Sections 2036 and 2038 did not apply, would Section 2703 apply to require that the 

valuation disregard a provision in the split-dollar agreements that restricted the parties’ 

rights to unilaterally terminate the agreements (the “mutual termination” restriction”) and 

cause the inclusion of the of the cash surrender values of the six life insurance policies in 

the gross estate? 

• If Section 2703 did not apply, what was the fair market value of the estate’s interests with 

respect to the split-interest agreements? 

• Was the estate liable for either the 40 percent penalty for gross undervaluation of the 

estate’s interests with respect to split-interest agreements or the 20 percent penalty for 

substantial undervaluation of the estate’s interests with respect to the split-dollar 

agreements? 
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Arthur and Clara Morrissette, who were the owners of Interstate Group Holdings (which was in 

the moving, relocation, and storage business) and their three sons, Buddy, Ken and Don, 

engaged in sophisticated estate planning to ensure that Interstate remained in the family after 

each of Arthur’s and Clara’s deaths and that it would eventually pass to their children and then to 

their grandchildren. The planning sought to minimize and avoid the disruptions previously caused 

by the contentious relationships between each of the children and their father as well as 

contentious relationships among themselves with respect to Interstate in which each worked. For 

example, Don and Ken both left the business after disagreements with their father and the other 

brothers. After Arthur Morrissette’s death in 1996, Clara, who then had direct or indirect control of 

Interstate, worried that the disagreements among her sons would lead to lawsuits, but she wanted 

Interstate to remain a family business and for the brothers to work out their differences. 

By 2005, Clara Morrissette was diagnosed with Alzheimer’s disease and dementia. In early 2006, 

one grandson met with an insurance broker at a fundraising dinner for his alma mater. This led to 

the insurance broker and a lawyer who often worked with him, to meet with the family and to 

propose estate planning strategies to the family. The insurance agent and the lawyer explained 

to the family that the estate tax owed on Mrs. Morrissette’s death was unlikely to qualify for a 

Section 6166 deferral (because of substantial passive real estate holdings that Mrs. Morrissette 

held) as the family had previously thought. Consequently, a large amount of estate tax would be 

due nine months after Mrs. Morrissette’s death. To avoid this and to help ensure continued family 

ownership of Interstate, the insurance agent and the lawyer proposed the purchase of life 

insurance on each brother’s life, the proceeds of which could be used to buy out the interests in 

Interstate of a departed brother pursuant to a shareholders’ agreement. The family then 

implemented the business succession plan. 

On August 18, 2006, a Virginia county court declared Mrs. Morrissette permanently incapacitated 

and appointed a temporary limited conservator to help implement the 2006 business succession 

plan. 

On September 15, 2006, Clara Morrissette’s revocable trust established perpetual dynasty trusts 

for the benefit of each son. Each son was co-trustee of his trust with Interstate’s chief financial 

officer (whose only function was to sign documents). Each trust authorized the purchase of life 

insurance on the lives of the other brothers. 

On September 19, 2006, Clara Morrissette’s revocable trust was amended to permit the revocable 

trust to enter into split-dollar arrangements and similar arrangements to assist Interstate’s 

shareholders with funding their obligations under Interstate’s business succession plan. 

On September 21, 2006, the various trusts set up by Arthur Morrissette at his death for the benefit 

of Clara, Clara Morrissette’s revocable trust, the brothers, and the dynasty trusts executed a 

shareholder’s agreement which included buy-sell arrangements upon the death of each brother. 

The shareholders agreement obligated the surviving brothers to use “best efforts” to negotiate for 
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the purchase of a deceased brother’s stock and required shareholders to provide a right of first 

offer for their shares. The brothers believed that the agreement furthered their parents’ intent for 

Interstate to remain a viable family-owned business. 

On October 4, 2006, each brother’s dynasty trust purchased two flexible-premium life insurance 

policies. The policies ensuring Don’s life were purchased from American General and the policies 

ensuring Buddy’s and Ken’s lives were from MassMutual. 

In October 2006, the three brothers in their capacity as agents under Mrs. Morrissette’s power of 

attorney, co-trustees under Mrs. Morrisette’s revocable trust, and co-trustees of their respective 

dynasty trusts entered into two split-dollar arrangements with each dynasty trust to allow the 

payment of the full premium on each of the six policies. The full premium for each of the two 

American General policies was $4.97 million and the full premium for each of the four Mass Mutual 

policies was $4.99 million. The insurance agent earned $1 million in commission on the purchase 

of the policies. 

Under the split-dollar agreements, Clara Morrissette’s revocable trust was entitled to receive the 

greater of the amount of the premiums it paid or the cash surrender value of the life insurance 

policy upon either the death of each brother or the termination of the split-dollar agreement during 

the life of the insured. This was the revocable trust’s sole right under each split-dollar agreement. 

The parties to the split-dollar agreements could terminate each arrangement only by mutual 

assent. Mrs. Morrissette’s revocable trust was specifically prohibited from canceling or 

surrendering the policies. 

Mrs. Morrissette reported the payment of the premiums as gifts to her sons for gift tax purposes 

to the extent required by the economic benefit regime, which treats the payment of premiums as 

annual gifts equal to the annual cost of the current protection. From 2006 to 2008, the total cost 

of the current protection (the economic benefit) was $1,443,526. Also, during that period, the 

dynasty trusts paid premiums to reduce the amount of the taxable gifts from Mrs. Morrissette. 

After the death of Clara Morrisette in 2009, the IRS challenged the gift tax treatment of the split-

dollar agreements arguing that the split-dollar arrangements did not qualify for the economic 

benefit regime and that Mrs. Morrissette made $29.9 million in gifts in 2006 when the revocable 

trust paid the full premiums through the split-dollar arrangements. In Estate of Morrissette v. 

Commissioner, 146 T.C. 171 (2016), the Tax Court held that the split-dollar agreements complied 

with the economic benefit regime and Mrs. Morrissette did not make taxable gifts of the premium 

in 2006 and made annual gifts only of the costs of current protection for gift tax purposes. Mrs. 

Morrissette’s revocable trust was the deemed owner for gift tax purposes. 

After the 2006 transactions, the three brothers faced health situations. Buddy was diagnosed with 

brain cancer which took his life in 2016. In 2009, Ken and Don agreed to a partial buyback of 
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Buddy’s non-voting shares. In April 2009, Ken was diagnosed with terminal cancer but outlived 

the life expectancy his doctor predicted. 

On the federal estate tax return, the estate reported a fair market value of $7,479,000 for Clara 

Morrissette’s split-dollar rights using the alternate valuation date. Craig Stephanson prepared the 

appraisal attached to the estate tax return. The estate conceded on audit that Stephanson 

incorrectly deducted gift tax of $2.97 million in his computation of the fair market value on the 

assumption that the gift tax would transfer over to the split-dollar agreements. The estate now 

asserted that Stephanson’s analysis resulted in a fair market value of $10,449,000. The estate 

also used Shishir Khetan as an expert. Khetan valued the split-dollar rights of the estate at 

$7,808,314. 

The IRS’ appraiser, Francis Burns, opined that in the absence of the mutual termination 

restriction, the split-dollar rights of the estate would have a fair market value equal to the cash 

surrender value. With the mutual termination restriction, the estate’s split-dollar rights had a fair 

market value of $17,501,391 assuming the split-dollar agreements remained in effect until the 

brothers’ deaths or $27,857,079 assuming they terminated on December 31, 2013 (which was 

three years after the filing of the estate tax return and the end of the period in which the estate 

tax return could be audited and which the lawyer had advised the brothers was the earliest date 

on which the split dollar arrangements should be terminated). 

Each of the three experts used the discounted cash flow method of valuation. They calculated an 

expected value of each policy for each year of the insured’s life expectancy by determining the 

policy’s expected cash surrender value for each year multiplied by the probability of the insured’s 

death that year. They then discounted the probability adjusted expected value to a present value. 

The estate’s appraisers used a discount rate of 15 percent. The IRS thought that the discount 

rate should be much lower. The IRS’s appraiser determined that the discount rates should be 

9.35 percent for the American General policies and 6.9 percent for the MassMutual policies (after 

adjustment for a lack of liquidity premium). 

The court first held that neither Section 2036 nor Section 2038 applied to the transfer of premiums 

that Clara Morrissette’s Trust made as part of the split-dollar arrangements. If either had applied, 

the amount of the transferred premiums, $30 million, or the cash surrender values of the 

underlying policies, approximately $32.6 million, would have been included in Mrs. Morrissette’s 

estate. 

The court determined that the exception to Sections 2036 and 2038 for a bona fide sale for 

adequate and full consideration money or money’s worth applied. It first found that Clara 

Morrissette’s desire to keep Interstate in her family was a legitimate non-tax reason for the transfer 

and therefore the transfer met the test for a bona fide transaction. The court then noted that on 

the basis of the record, unrelated parties would have agreed to similar terms. 
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With respect to the adequacy of the consideration, the court first rejected the estate’s argument 

that the estate tax consequences of the split-dollar agreement should be consistent with the 

economic benefit regime. The court noted that compliance with the economic benefit regime does 

not mean that adequate and full consideration has been paid and that the economic benefit regime 

does not apply for estate tax purposes. The court stated that the bona fide sale exception does 

not require an arm’s-length transaction and an intra-family transfer can constitute a bona fide sale. 

The split-dollar agreement was part of the 2006 plan that provided incentives for the brothers to 

remain in Interstate and protected against foreseeable risk to Interstate’s business. 

The court agreed with the IRS’ assertion that adequate and full consideration should be based on 

fair market value. It also noted that the adequacy of consideration is measured on the transfer 

date and not on the date of the decedent’s death. It found that Clara Morrissette’s revocable trust 

received adequate and full consideration on the basis of the repayment terms that included 

interest earned in the form of inside build-up of the insurance policies. The split-dollar agreements 

also provided the additional benefit of tax deferral on the inside build-up and the tax-exempt 

payout of the death benefits to the beneficiaries. The issue here was not the execution of split-

dollar agreements, but rather the undervaluation of the split-dollar rights on the estate tax return. 

The court next found that the Section 2703(b) exception applied to exempt the transaction from 

the imposition of the special valuation rules of Section 2703 and to allow the mutual termination 

assent provision of the shareholders agreement to be taken into account in valuing the estate’s 

rights in the split-dollar arrangements. To qualify for the exception, the estate had to show: 

• The restriction is a bona fide business arrangement. 

• The restriction is not a device to transfer property to members of the decedent’s family for 

less than full and adequate consideration; and 

• The restriction is comparable to the terms of similar arrangements in arm’s-length 

transactions. 

The court found that the agreement was a bona fide business arrangement because it was part 

of planning for the future liquidity needs of Clara Morrissette’s estate. In addition, the mutual 

termination restriction furthered the business purposes of the split dollar arrangements and had 

a significant effect in supporting those business purposes. 

The court next noted that the mutual termination restriction, which it felt must be viewed as the 

testamentary device as opposed to the entire split-dollar arrangement, was not a device to 

transfer funds at less than full and adequate consideration. Clara Morrissette’s revocable trust did 

not enter into the split-dollar agreements as an attempt to evade estate tax. As a result, the mutual 

termination restriction would not be considered a testamentary device. The court then held that 

the split-dollar agreements were entered into at arm’s length, especially in light of the brothers’ 

acrimonious relationships and disputes over Interstate’s ownership. The court therefore believed 

that a split-dollar agreement entered into by a closely held business may contain a mutual 
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termination restriction and would be similar to arms-length transaction. Since the requirements 

for the Section 2703(b) exception were met, Section 2703(a) would not apply. 

The resolution of the case required a determination of the fair market values of split-dollar rights. 

The court accepted the IRS’ expert’s discount rates of 8.85 percent for the two American General 

policies and 6.4 percent for the four Mass Mutual policies. While the court would have determined 

the liquidity premium for the lack of marketability differently, it accepted the lack of liquidity 

premium determined by the IRS’s expert. The court also rejected the use of life settlement yields 

as the discount rate because the differences between life settlements and split-dollar 

arrangements make the comparisons unreliable. 

The court was not convinced that there was no prearranged plan to terminate the split-dollar 

arrangements when the agreements were entered into as the estate argued. Since the dynasty 

trusts had full control over the policies financed by the split-dollar arrangements, applying a 

maturity date of December 31, 2013 was appropriate. 

The court then directed the parties to determine the annual probability-adjusted expected value 

for each policy on the basis of Mr. Stephanson’s expected cash surrender values and Mr. Burns’ 

probabilities of mortality to the extent such values and probabilities were more favorable to the 

estate than those used by Mr. Burns It also directed the parties to apply discount rates of 8.85 

percent and 6.4 percent for the American General and Mass Mutual policies respectively to the 

annual probability adjusted expected values to determine the fair market values and to assume a 

maturity date of December 31, 2013. 

The court also imposed an accuracy-related penalty for a gross understatement of 40 percent 

under Section 6662(a). It found that the estate had not acted with reasonable cause and in good 

faith. The court noted that the estate’s appraiser opined that the value of $7.5 million was 

unreasonable and that the brothers should amend that value upwards. The brothers were also 

aware that the insurance agent and the lawyer marketed the arrangements as estate tax savings 

strategy. Knowing that any estate tax savings would be from the undervaluation of split-dollar 

rights, the brothers engaged an appraiser that the lawyer recommended. The lawyer reviewed a 

draft of the Mr. Stephanson’s appraisal and asked Mr. Stephanson to reduce his original values 

which Mr. Stephanson did. As a result, Mr. Stephanson’s appraisal was not reasonable, and 

petitioners did not rely on it in good faith. 
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 Cahill v. Commissioner, T.C. Memo 2018-84; settled, Joint Stipulation of 
Settled Issues, Tax Court Docket 10451-16 (August 16, 2018) 

Taxpayer’s motion for summary judgment with respect to split-

dollar arrangement is denied 

Richard F. Cahill died on December 12, 2011. His son, Patrick Cahill, was named as executor. 

This case involves three split-dollar agreements that were executed in 2010 when Richard was 

90 years old and unable to manage his own affairs. 

Richard was the settlor of a revocable trust called the Survivor Trust. Patrick was the trustee of 

the Survivor Trust and was also decedent’s attorney-in-fact under a California Power of Attorney. 

Richard’s involvement in the three split dollar life insurance arrangements was affected solely 

through the Survivor Trust and was directed by Patrick Cahill either as decedent’s attorney in fact 

or as trustee of Survivor Trust. The parties agreed that everything in the Survivor Trust on 

decedent’s date of death was included in the decedent’s gross estate. Decedent was also settlor 

of the Morrison Brown (“MB”) Trust which was created in September 2010 by Patrick Cahill as 

decedent’s agent. William Cahill was trustee of the MB Trust and the primary beneficiaries of the 

MB Trust were Patrick and his issue. The MB Trust owned three whole life insurance policies. 

Two policies were on the life of Shannon Cahill, Patrick Cahill’s wife, and one policy was on the 

life of Patrick Cahill. The policy premiums were paid in lump sums as shown in the chart below. 

 Policy Premium Policy Amount 

New York Life on Patrick Cahill $5,580,000 $40,000,000 

SunLife on Shannon Cahill $2,531,570 $25,000,000 

New York Life on Shannon Cahill $1,888,430 $14,800,000 

TOTAL $10,000,000 $79,800,000 

 

To fund these policies, three separate split-dollar agreements were executed by Patrick Cahill, as 

the trustee of the Survivor Trust, and William Cahill as trustee of the MB Trust. The Survivor Trust 

paid the premiums using funds from a $10 million loan from Northern Trust. The obligors on the 

loan were the decedent personally and Patrick Cahill as trustee of the Survivor Trust. Each split 

dollar arrangement was designed to take advantage of the economic benefit regime and avoid 

the loan regime. Upon the death of the insured, the Survivor Trust was to receive a portion of the 

death benefit equal to the greatest of the remaining balance on the loan, the total premiums paid 

with respect to the policy, or the cash surrender value. The MB Trust would retain any excess. 
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Each split-dollar agreement also provided that it could be terminated during the insured’s life by 

written agreement between the trustees of the Survivor Trust and the MB Trust. As of the date of 

Richard’s date in 2011, the aggregate cash surrender value of the policies was $9,611,624. The 

estate’s tax return reported the total value of decedent’s interest in the split-dollar agreements at 

$183,700. In the Notice of Deficiency, the IRS adjusted the total value of decedent’s rights in the 

split-dollar arrangements from $183,700 to $9,611,624, the cash surrender value of the policies. 

The estate moved for partial summary judgment. A court may grant summary judgment when 

there is no genuine dispute as to any material facts and a decision may be granted as a matter of 

law. The court first found that Section 2036 and Section 2038 would apply in this situation. The 

estate tried to argue that neither Section applied because the decedent retained no rights with 

respect to the amounts transferred to justify application of those Sections. However, the court 

noted that the decedent retained the right to terminate and recover at least the cash surrender 

value held in conjunction with the MB Trust and that those constituted rights under Section 2036 

and Section 2038. The court then noted that with respect to the requirements in Sections 2036 

and 2038, questions remained as to whether decedent’s transfer of $10 million was part of a bona 

fide sale. It also noted that the issue of whether the transfer was for full and adequate 

consideration was a question of fact. It stated that the bona fide sale for adequate and full 

consideration exception was not satisfied because the value of what the decedent received was 

not even close to the value of what decedent paid. 

The court also reviewed the argument of the government that Section 2703 would apply to the 

MB Trust’s ability to veto termination of split-dollar arrangements. It found that split dollar 

agreements, taken as a whole, clearly restricted decedent’s right to terminate the agreements 

and withdraw his investment from those arrangements. The court stated that the requirements of 

Sections 2703 were met and therefore denied the motion for summary judgment with respect to 

this. The court also noted that the parties had not addressed the exception in Section 2703(d) 

which provides for comparison with the terms of any similar arrangements entered into by persons 

in arms’ length transactions. 

The court also rejected the estate’s contention that any part of the difference between the 

$183,700 that decedent allegedly received in return and the $10 million decedent paid would be 

accounted for as gifts and that to count the difference as part of the estate under Sections 2036, 

2038 and 2703 would be double counting. 

The estate also sought summary judgment that pursuant to Treas. Reg. § 1.61-22, the economic 

benefit regime would apply to split dollar arrangements. The IRS countered that the regulation did 

not apply for estate tax purposes and stated that the economic benefit regime rules only are gift 

tax rules. The court noted that to the extent that the regulations eliminated the gift tax treatment 

and that those transfers are relevant to the estate tax issues it would look at the regulations in 

deciding the case. The estate also argued that the court should modify the approach required by 

Sections 2036, 2038 and 2703 to avoid inconsistency between the statutes and the regulations. 

80



 

© 2022 McGuireWoods LLP                                                                                                                                                           59 

The court disagreed. First, it found no inconsistency between the estate tax statutes and the 

income tax regulations. It also disagreed with the estate’s argument, which was confusing to the 

court, that because Treas. Reg. § 1.61-22 did not deem the difference to be a gift, then the entire 

$10 million transferred must have been for full and adequate consideration. As a result, the 

estate’s motion for partial summary judgment was denied. The government did not move for 

summary judgment on any of the issues discussed. 

The government and the estate settled on August 16, 2018. The estate conceded that the value 

of the decedent’s rights in the split dollar arrangements was $9,611,624, the cash surrender value 

of the policies, the amount asserted by the government. The estate was also liable for a Section 

6662 20 percent accuracy related penalty. 

 Estate of Frank D. Streightoff v. Commissioner, 954 F.3d 713 (5th Cir. 
2020) 

Fifth Circuit upholds decision of Tax Court imposing additional 

estate tax liability for limited partnership interest included in 

estate 

This was an appeal to the Fifth Circuit in which the Fifth Circuit upheld the decision of the Tax 

Court in favor of the government. See Estate of Frank D. Streightoff v. Commissioner, T.C. Memo 

2018-178. 

On October 1, 2008, Frank D. Streightoff created a revocable living trust of which his daughter, 

Elizabeth Streightoff was the trustee. In addition, on October 1, 2008, Streightoff Investments, LP 

(“SILP”) was created as a Texas limited liability partnership. Frank held an 88.99 percent limited 

partnership interest in SILP. Each of his daughters had a 1.54 percent limited partnership interest. 

His Sons and former daughter-in-law each held a .77 percent limited partnership interest. 

The sole general partner of SILP was Streightoff Management which held a one percent 

ownership interest. Elizabeth was the managing member of Streightoff Management. 

Finally, on October 1, 2008, Frank assigned his 88.99 percent interest in SILP to his revocable 

trust. The assignment of Frank’s interest to the revocable trust was executed by Elizabeth as 

Frank’s agent under his durable power of attorney. Elizabeth also signed the approval of the 

transfer as Streightoff Management’s managing member (the general partner of SILP) and for the 

assignee as the trustee of the revocable trust. 

Frank Streightoff subsequently died on May 6, 2011. Frank’s estate (of which Elizabeth was 

executor) reported a taxable estate of $4,801,662 on its federal estate tax return. The estate listed 

the 88.99 percent interest in SILP as an assignee interest with a value of $4,588,000 as of the 

alternate valuation date. This valuation reflected discounts for lack of marketability, lack of control, 

and lack of liquidity. 
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Subsequently, the IRS issued a notice of deficiency of $491,750. The IRS increased the value of 

the estate’s 88.99 percent interest in SILP to $5,993,000 as compared to the estate’s valuation of 

$4,588,000. This represented an increase in value of $1,405,000 or approximately 31 percent. 

The IRS stated the value of Frank’s interest in SILP could only be discounted for lack of 

marketability and not for lack of control and lack of liquidity. 

In the proceedings before the Tax Court, the Tax Court rejected the estate’s claim that the IRS’s 

notice was subject to the provisions of the Administrative Procedures Act (“APA”) on a motion for 

summary judgment. The Tax Court held that the APA did not apply to proceedings related to a 

redetermination of a deficiency. The Tax Court concluded that the Notice of Deficiency complied 

with the requirements of Section 7522(a) of the Internal Revenue Code. 

At trial, the valuation experts for the estate and for the IRS were the only witnesses. The Tax 

Court determined that the revocable trust held a limited partnership interest in SILP at the 

alternate valuation date because the Assignment validly assigned the SILP interest as a limited 

partnership interest both in substance and form. As a result, the revocable trust held a limited 

partnership interest in SILP and not an assignee interest. See Estate of Frank D. Streightoff v. 

IRS, T.C. Memo 2018-178. 

On appeal, Streightoff’s estate challenged the decision of the Tax Court on two grounds. First, 

the estate contended that in using a substance over form rationale to conclude that the estate 

held a limited partnership interest, the Tax Court’s opinion was contrary to Texas partnership law. 

It also violated a doctrine set forth in Sec. & Exch. Comm’n v. Chenery Corp., 382 U.S. 194 (1947). 

Second, the estate asserted that the notice issued by the IRS failed to comply with both Section 

7522(a) and the APA. 

The court first noted that because the partnership agreement had specific provisions on the issue 

of the nature of the interest transferred, it was unnecessary to consult Texas law. It noted that 

Texas law provides that a court should look to the Texas Uniform Partnership Act for guidance 

only when the partnership agreement is silent. It also noted that the assignment was a “Permitted 

Transfer” under the provisions of Section 9.2, which permitted limited partners to transfer their 

interest to a member of the limited partner’s family. Here, the decedent was the transferor under 

the assignment and basically and effectively assigned the interest to himself as a member of his 

family when he assigned the interest to the revocable trust. 

Section 9.7 of the SILP Partnership Agreement provided the requirements for attaining legal 

status as either a transferee or assignee. To be admitted as a substituted limited partner, Section 

9.7(b) required that the transferee receive its interest through a “Permitted Transfer” under 

Section 9.2. This provision was obviously satisfied. 

The estate and the IRS diverged on the application of Section 9.7(a), which required that the 

transferee obtain consent from the general partner of SILP. The Fifth Circuit found that Streightoff 

Management’s managing partner, Elizabeth, had the unilateral decision-making authority to admit 
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the assignment interest as a substituted limited partner. The estate argued that the requirements 

of Section 9.7(a) were not met because of an absence of the consent of Streightoff Management 

to admit the revocable trust as a substituted limited partner. The IRS believed that the broad 

language of the assignment transferred the decedent’s full partnership rights to the revocable 

trust. When Elizabeth, as trustee of the revocable trust signed and, as manager of Streightoff 

Management, approved the assignment, she consented to the transfer of the decedent’s 88.99 

percent interest as a substituted limited partner interest. 

The Fifth Circuit agreed with the IRS. It noted that the unambiguous language of the assignment 

purported to convey more than an assignee interest. The assignment stated that the decedent 

assigned “all and singular the rights and appurtenances thereunto in anywise belonging.” This 

was more than a transfer of an assignee interest. In addition, Elizabeth signed the assignment 

under the legend “approved by.” 

The Fifth Circuit, from an economic reality standpoint, also agreed with the Tax Court’s alternative 

substance over form rationale. The Tax Court stated, “regardless of whether an assignee or a 

limited partnership interest had been transferred, there would have been no substantial difference 

before and after the transfer to the revocable trust.” The substance over form doctrine permits a 

court to determine if a transaction is characterized according to the underlying substance of the 

transaction rather than its legal form. The Fifth Circuit noted that the assignment lacked any 

economic substance outside of tax avoidance. It noted that there were no practical differences 

before and after the assignment was executed with respect to what managerial and oversight 

powers limited partners enjoyed that unadmitted assignees did not. Without any genuine nontax 

circumstances present, the assignment was the functional equivalent of a transfer of a limited 

partnership interest under Kerr v. Commissioner, 113 T.C. 449 (1999). 

The Fifth Circuit also rejected the Chenery argument. There, a reviewing court in dealing with a 

determination or judgment, which an administrative agency alone is authorized to make, must 

judge the propriety of such action solely by the grounds invoked by the agency. That type of 

decision was not involved here because the Tax Court was determining the notice of tax 

deficiency de novo and not critiquing the determination of the IRS. 

The Fifth Circuit also summarily dealt with the estate’s arguments that the notice of deficiency 

failed to comply under the APA. The APA’s judicial review proceedings were not intended to 

supplant existing statutory schemes that set forth clear pre-existing procedures for review such 

as the deficiency statute at review in this case. 

The Fifth Circuit then affirmed the decision of the Tax Court. 
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 Estate of Howard V. Moore v. Commissioner, T.C. Memo 2020-40 and 
Estate of Howard V. Moore v. Commissioner No. 20-7303 (9th Cir. 2021) 
(not for publication) 

Tax Court holds that assets in family limited partnership should 

be taxed in decedent’s estate at their full fair market value and 

Ninth Circuit upholds decision of Tax Court denying estate tax 

charitable deduction 

Tax Court Decision. This case is an example of quite aggressive estate planning which leads to 

bad facts making bad law. The facts in Moore are some of the most extreme that have ever 

underlain a case involving the availability of discounts for interests held in family limited 

partnerships and limited liability companies at a decedent’s death. 

Howard Moore was born in poverty and had a difficult upbringing. His formal education ended in 

the eighth grade. Through hard work Moore was able to acquire more than a thousand acres in 

the Dome Valley near Yuma, Arizona and build a thriving farm. Moore was quite rough on his four 

children and often played his three sons against each other to motivate them. He also had one 

daughter. Moore also suffered from a long battle of alcoholism before going to a rehab facility for 

help. 

Moore began to think about selling the farm and in 2004, when he was 89, Moore became more 

focused on selling the farm. Before Moore could complete a sale to a neighbor, Mellon Farms, he 

had congestive heart failure, a heart attack, heat stroke, and was unable to breathe on his own. 

He insisted on returning home and was put on hospice care because he was given less than six 

months to live. Moore continued to work, and a priority was to put his affairs in order. 

At the end of December 2004, Moore called Bradley Hahn, an estate planning attorney with fifteen 

years of specialization in estate planning. Hahn had previously worked on Mrs. Moore’s estate 

plan. 

Moore’s description of his estate planning goals focused primarily on maintaining control and 

eliminating estate tax. Other goals included the maintenance of his customary lifestyle, providing 

adequate liquidity for emergencies and investment opportunities, sufficient cash flow to make 

annual gifts to his children, the equal treatment of his children (although his son, Virgil, was to get 

his residence, his son, Ronnie was to get ½ of his interest in RRCH Moore Custom Farming and 

all of his interest in Yuma Speedway, LLC, and his grandson, Chet, was to get ½ of his interest 

in RRCH Moore Custom Farming), creditor protection, and the reduction of income and estate 

taxes. 

In order to accomplish his goals, Moore, with Hahn’s help, four days after being discharged from 

the hospital, on December 20, 2004 created the following trusts: 

• Howard V. Moore Living Trust 
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• Howard V. Moore Charitable Lead Annuity Trust 

• Howard V. Moore Children’s Trust 

• Howard V. Moore Family Management Trust 

• Howard V. Moore Irrevocable Trust 

• Moore also created the Howard V. Moore Family Limited Partnership. 

Moore was trustee of the Living Trust with his son, Virgil, and his daughter, Lynda. Moore 

transferred all of his real and intangible personal property to the Living Trust, including his farm, 

which went under the name “Moore Farms.” Upon his death, the remaining trust property was 

divided between the charitable lead annuity trust (referred to in the opinion as the “Charitable 

Trust”) and the Children’s Trust. 

The Charitable Trust was to make distributions to the Howard V. Moore Foundation, which would 

then contribute money to the Community Foundation for Southern Arizona where the distribution 

would be distributed among several charities as determined by the boards of the Moore 

Foundation and the Community Foundation. The purpose of the Charitable Trust was to provide 

a vehicle through which the four children could remain on speaking terms. 

The amount to be distributed by the Living Trust to the Charitable Trust was defined as a fraction 

of the full estate that would result in the least possible federal estate tax being paid as a result of 

Moore’s death taking into account the applicable exclusion amounts. The Charitable Trust at the 

time of the trial, had donated a total of $2.5 million to the Community Foundation. However, Hahn 

testified that the purpose of the trust was to provide a vehicle through which Moore’s children 

would keep on speaking terms. 

The remainder of the Living Trust property was to be distributed at Moore’s death to the Children’s 

Trust which, in turn, provided for the distribution of the remaining trust property to each of the four 

children in equal shares. The Children’s Trust also contained the gifts of the specific assets that 

Moore intended to make, including the gift of the residence to Virgil and the gift of Moore’s ½ 

interest in RCCH Moore Custom Farming and Moore’s 100 percent interest in Yuma Speedway, 

LLC. 

The only purpose of the Management Trust was to be a partner in the Family Limited Partnership. 

Its only asset was a one percent interest in the Family Limited Partnership. The initial trustees 

were Virgil and Lynda and its designated beneficiary was Moore. Upon Moore’s death, the 

remaining assets in the Management Trust were to be transferred to each of the four children 

through the Living Trust. 

The Irrevocable Trust was initially funded with $10 with Virgil as its trustee and Moore’s children 

as the beneficiaries. Subsequently, interests in the Family Limited Partnership were sold to it. The 

Irrevocable Trust provided for discretionary distribution of income and principal to the children. It 

also contained a provision for the transfer to the Living Trust of the amount of any asset included 
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in Moore’s estate. Following Moore’s death, the Irrevocable Trust transferred large sums to the 

Charitable Trust. For example, from 2007 to 2009, the Charitable Trust made three payments to 

the Foundation of $790,000, $433,818, and $433,818 respectively. 

In addition to the five trusts, Moore also set up the Family Limited Partnership on December 20, 

2004. The Tax Court referred to the Family Limited Partnership as the “keystone” of Moore’s 

estate plan. The Management Trust, the Living Trust, and the four children each made a total 

initial contribution of $10,000. These transfers gave each contributor a one percent interest. In 

addition, one son, Ronnie, contributed his partial interest in another farm, (called Doval Farm) to 

the Family Limited Partnership in what the court described as a roundabout way. First Ronnie and 

Moore deeded their separate interest in Doval Farm to the Living Trust. The Living Trust then 

contributed Doval Farms to the Family Limited Partnership along with 4/5ths of Moore’s farm. In 

return, the Living Trust received a 94 percent interest (and then had 95 percent of the interests in 

total). 

During trial, Moore’s son maintained that the purpose of the Family Limited Partnership was to 

protect against liabilities, creditors, and bad marriage and to help bring the family together. Under 

the family limited partnership agreement, no single partner could transfer or sell any interest 

without the unanimous consent of the remainder of the family. The limited partners had no right 

to participate in the business or management decisions. In Moore’s last months, he negotiated 

the sale of Moore Farms. Moore Farms was under contract with Mellon Farms for $16,512,000 

within five days after Moore contributed Moore Farms to the Living Trust. The court noted that 

even though the Family Limited Partnership held 4/5ths of the interests in the Moore Farms, the 

decision to sell was made solely by Moore. Moore continued to live on the property until his death 

(which was not unusual in the Dome Valley when a long-held family farm was sold). 

After the creation and funding of the trusts and the Family Limited Partnership, Moore had other 

items to complete. 

The first was the payment of attorneys’ fees to Hahn for the estate planning which totaled 

$320,000. Part of the payment came from the Family Limited Partnership shares and proceeds 

from the sale of the farm, and part came out of the Living Trust. 

Moore also had the Family Limited Partnership issue a check for $500,000 to each of his four 

children. Moore required each child to sign a promissory note for the money, which was to be 

paid back on or before February 2020 at a stated rate of interest. None of Moore’s children made 

payments of principal and interest and the Family Limited Partnership made no effort to collect. 

Moore’s grandson, Chet, also received a $500,000 check which was actually a gift. The Family 

Limited Partnership then paid $2,000,000 to the Living Trust to be used to cover expenses of the 

land sale, various miscellaneous items, and income taxes owed on the sale of the farms. 

Subsequently, Moore appears to have engaged in a sale to a defective grantor trust transaction. 

First, Moore’s Living Trust transferred $500,000 to the Irrevocable Trust. This transfer was 
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reported on Moore’s 2005 gift tax return as a gift of $125,000 to each of the four children. Two 

weeks later, the Living Trust transferred its entire interest in the Family Limited Partnership to the 

Irrevocable Trust for $500,000 in cash and a note for $4.8 million. Moore died shortly thereafter 

at the end of March 2005. After his death, the Living Trust covered many of his final expenses 

including a flat fee to Bradley Hahn of $475,000 for the administration of the estate (in addition to 

Hahn’s fees of $320,000 for designing the estate plan). Moore’s 2005 gift tax return reported the 

$500,000 gift to Chet and the four separate $125,000 gifts to each of Moore’s children. 

The Internal Revenue Service reviewed the estate tax return and determined an estate tax 

deficiency of $6.4 million. It also determined a gift tax liability of more than $1.3 million in 2005. 

At trial, The Tax Court examined four issues. 

• Would the underlying value of the farm be taxed in Moore’s estate under Section 2036 

despite its sale through the Family Limited Partnership? 

 

If some value of the farm was included in the estate, did the subsequent transfer of the Living 

Trust’s Family Limited Partnership interest to the Irrevocable Trust remove that value? 

Could Moore’s estate deduct a $2 million debt payable to the Family Limited Partnership, future 

charitable contribution deductions through the Charitable Trust, and $475,000 in attorney fees? 

Whether Moore’s transfers of $500,000 to each of his children were gifts or loans? 

In the Tax Court proceedings, the IRS viewed Moore’s estate plan as “nothing more than a last 

minute, last ditch effort to avoid paying tax.” It argued that Section 2036 should apply because 

the transfer of 4/5ths of the farm to the Family Limited Partnership was not a bona fide sale for 

full and adequate consideration since Moore lacked legitimate non-tax reasons for forming the 

Family Limited Partnership and because Moore kept possession and enjoyment of the farm even 

after its sale. Thus, Moore had a retained use and enjoyment of the property under Section 

2036(a)(1). The IRS also argued that Moore’s retention of control over the Family Limited 

Partnership was a power to control the use and enjoyment of the property by others under Section 

2036(a)(2). As a backup argument, the IRS argued that the subsequent sale of the Living Trust’s 

interests in the Family Limited Partnership to the Irrevocable Trust was not a bona fide sale for 

full and adequate consideration but a deemed gift. This should also cause the value of the 

underlying assets in the Family Limited Partnership to added back into the estate. 

The IRS disputed the availability of the estate tax charitable deduction for amounts transferred to 

Charitable Trust because the amounts passing to charity could not be determined as of the date 

of Moore’s death and were contingent on the IRS’s examination of the estate tax return. The IRS 

argued against the deduction of the attorneys’ fees either because they were not incurred in the 

administration of the estate, or they were unreasonably high. 

Finally, the IRS argued that the $500,000 cash payments to the four children were gifts and not 

loans. 
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The court first looked at the applicability of Section 2036. Using the test in Estate of Bongard v. 

Commissioner, 124 T.C. 95 (2005), a transfer will not be respected if: 

• The decedent made an inter vivos transfer of property; 

• The decedent’s transfer was not a bona fide sale for adequate and full consideration; and 

• The decedent retained an interest or right in the transferred property. 

The court noted that whether a transfer was for adequate and full consideration is a question of 

value. Whether a transfer of property was bona fide turns on motive. The court then noted that 

under Bongard, the sale is bona fide only if there is a legitimate and significant non-tax reason for 

creation of the Family Limited Partnership. Moore’s estate asserted that the principal reason for 

the formation of the Family Limited Partnership and transferring the interest in Moore Farms to 

the Family Limited Partnership was to bring the family together so they could learn how to manage 

the business without Moore. However, the court noted that after the sale of the farm, the only 

assets left in the Family Limited Partnership were liquid and an investment advisor managed 

them, not the family members. At trial, the sons maintained the Family Limited Partnership also 

provided protection from creditors. The court said that protection from creditors can be considered 

a legitimate, but not significant, non-tax reason to form a family limited partnership. Moreover, no 

credible evidence had been introduced that any of the children had a legitimate concern with 

possible creditors’ claims. The court also found other factors supporting a finding that the transfer 

was not bona fide. One was Moore’s significant health problems and his desire to save millions 

of dollars of taxes. The second was his creation of a complex and extensive estate plan four days 

after being discharged from a hospital in critical condition and placed in the care of hospice. 

Finally, Moore’s unilateral decision making, and control of the entire process contradicted any 

assertion of a bona fide sale. 

The court then reviewed as an alternate holding, whether Moore retained possession or 

enjoyment of the transferred interest after the transfer. This would be based on retaining a 

substantial present economic benefit. The court found that Moore continued to live on the property 

and continued to operate the farms as his own up until the date of his death. Even after the sale 

of the farm, Moore used the now liquid assets of the Family Limited Partnership to pay his 

expenses even though he kept sufficient assets of his own. This pattern was evidence of an 

implied agreement to retain the use of the property. Essentially Moore’s relationship to the assets 

of the Family Limited Partnership remained unchanged before and after the transfer. 

Consequently, because Moore retained possession or enjoyment of the assets in the Family 

Limited Partnership and because his transfer of part of the ownership of the Family Limited 

Partnership lacked a substantial non-tax purpose, the value of Moore Farms was to be included 

in the value of the estate under Section 2036 (a)(1). 

Because the court concluded that Section 2036(a)(1) applied, it did not address the 2036(a)(2) or 

deemed gift arguments advanced by the IRS. 

88



 

© 2022 McGuireWoods LLP                                                                                                                                                           67 

The court then discussed the impact of the full Tax Court decision in Estate of Powell v. 

Commissioner, 148 T.C. 392 (2017) which analyzed, for the first time, the application of Section 

2043(a) of the Code as it applied to family limited partnerships. In Powell, the court held that 

where Section 2036 compelled inclusion of the assets in a family limited partnership at the fair 

market value, Section 2033 also compelled inclusion of the partnership interests in the estate at 

the discounted value. Before, it had always been an “either or” analysis. Now, one must look at 

Section 2043(a). Section 2043(a) allows the estate to subtract the value of the partnership interest 

that is included under Section 2033 from the full value of the partnership assets included under 

Section 2036 to avoid double taxation. The facts made the application of Section 2043 easy in 

Powell because the date of death was shortly after the date of the transfer of assets to the Family 

Limited Partnership. 

The facts did not make the application of Section 2043 in Moore easy, because any increase or 

decrease in the value of the underlying assets in the Family Limited Partnership and the Family 

Limited Partnership interests themselves between the date of the transfer and the date of death 

must had to be taken into account. This causes a more complicated set of calculations. 

The court then presented an equation to address the needed calculations, which read: 

Vincluded = Cd + FMVd – Ct. 

Vincluded = the value that must be added to the gross estate; 

Cd = the date of death value of the consideration received by the decedent from the 

transaction that remains in his estate (Section 2033); 

FMVd = fair market value at the date of death of property transferred by the decedent 

whose value is included in the gross estate under Section 2036; and 

Ct = consideration received by the decedent at the time of the transfer, which has to be 

subtracted under Section 2043(a). 

The court then went through five examples of how this formula would work and noted that 

depending upon the facts, some of the examples must seem odd; however, the court had to apply 

the Code as it was written and interpreted in the full decision of the Tax Court in Powell. The five 

examples were: 

Example 1: Constant Values 

Example 2: Inflating Values 

Example 3: Declining Values 

Example 4: Discounted Interest, But Simple 

Example 5: Discounted Interest, But Not Simple 
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The court then noted that the Cd variable was not limited by tracing rules. Essentially, whatever is 

left of the original consideration in the estate is included but so also are the proceeds from a later 

sale because Section 2033 includes all property that the decedent owns in his gross estate on 

the date of death. As a result, property that leaves an estate after a transfer governed by Section 

2036 but before the decedent’s death is generally not included in decedent’s gross estate. The 

court then went through an extensive analysis of the facts in this case, and it noted that 

determining the value of four-fifths of the farm that went from the Living Trust to the Family Limited 

Partnership in exchange for an interest in the FLP was difficult. The estate valued Moore’s interest 

in the Family Limited Partnership at about $5.3 million. The IRS argued that it was worth $8.5 

million. 

After determining what the formula should be, but not the values that should be applied, the court 

then turned to the remaining issues. 

The court also determined that the $500,000 “loans” by Moore to his children were “more likely 

than not” gifts. Some of the factors in making this determination were: 

• The notes had no fixed payment schedule; 

• The children paid no interest on the notes; 

• The children lacked the resources to pay off the notes; 

• The notes were not secured; and 

• The children did not set aside funds to repay the notes. 

With respect to the availability of the estate tax charitable deduction for the distributions from the 

Living Trust to the charitable lead annuity trusts, the court held, based upon its review of the 

language, that the estate tax charitable deduction should be denied because the amount that 

would be transferred to charity could not be determined as of the date of death. The court then 

disallowed the deduction of the $475,000 of attorney’s fees for the administration of the estate 

(over and above the $320,000 in fees for the estate planning), because there was no evidence 

that the fees were reasonably incurred in the administration of the estate or if they were, why the 

fees were so high. It noted that while New York courts might at least consider the reasonableness 

of fees based on a percentage of the gross estate, Arizona law required a court to look at other 

evidence, including billable hours and the type of work performed and use good judgment to 

decide the weight to give to each factor. 

In closing, the tax court noted that the computations under the equation that it had presented 

would be difficult. 

Ninth Circuit Decision. In an unpublished opinion issued on November 8, 2021, the Ninth Circuit 

upheld the decision of the Tax Court in Estate of Moore v. Commissioner, T.C. Memo 2020-40. 

Prior to Howard Moore’s death, The Howard V. Moore Family Limited Partnership sold its interest 

in the farm held in it to a third party. The Howard V. Moore Living Trust then sold its interest in the 
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partnership to the Howard V. Moore Irrevocable Trust No. 1. After Moore’s death, the partnership 

transferred the proceeds from the sale of the farm to the Irrevocable Trust. The proceeds were 

then transferred to the Living Trust into the Howard V. Moore Charitable Annuity Trust. On its 

federal estate tax return, the Estate claimed an estate tax charitable deduction for the $4.7 million 

of funds transferred to the charitable trust. 

 The IRS determined that the proceeds on the sale of the farm should have included in the taxable 

estate and denied the estate’s claim charitable deductions for the funds transferred to the 

charitable trust after Moore’s death. The Tax Court upheld the IRS’ decision on this. In this appeal, 

the Estate did not challenge the inclusion of the proceeds from the sale of the farm in the taxable 

estate. Instead, it argued only that it was entitled to the estate tax charitable deductions. The Ninth 

Circuit affirmed the decision of the Tax Court. 

The Ninth Circuit noted that a deduction can only be taken for “the value of the property included 

in the decedent’s gross estate and transferred by the decedent during his lifetime or by will” or 

trust upon his death to a charitable entity. Treas. Reg. § 202055-1(a). The issue was whether 

donations to the charitable trust were required by the Moore Trust documents. The Ninth Circuit 

looked at the express language of those documents and determined that the proceeds of the sale 

of the farm were only assets of the partnership and not of the estate and noted that the partnership 

agreement provided that “no partner shall have any interest in any of the assets of the 

partnership.” 

The Estate argued that the term “asset of this trust” is ambiguous and should be construed to 

encompass the assets of the partnership to effectuate the purposes of Moore’s estate plan. The 

Ninth Circuit disagreed and found that that language of the Irrevocable Trust and the Limited 

Partnership was unambiguous. Consequently, the trustee was not required to transfer the 

proceeds of the sale of the Farm to the Living Trust and eventually to the Charitable Trust upon 

Moore’s death. As a result, they were not assets of the gross estate, and the estate tax charitable 

deduction was not available. 

 Estate of Michael J. Jackson v. Commissioner, T.C. Memo 2021-48 

Tax court rules on estate tax values of Michael Jackson's 

likeness and image, 50 percent stake in Sony/ATV Music 

Publishing, and compositions written or co-written by Jackson 

In an extraordinarily detailed and lengthy opinion, Judge Holmes of the Tax Court decided three 

issues related to the valuation of assets in the estate of legendary musician, Michael Jackson, 

who died on June 25, 2009. The three assets on which the estate and the IRS disagreed on the 

value were: 

• Jackson's image and likeness; 
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• Jackson's interest in New Horizon Trust II (“NHT II”), through which he held a 50 percent 

interest in Sony/ATV Music Publishing, LLC (which owned the John Lennon-Paul 

McCartney music catalogue); and 

• Jackson’s interest in New Horizon Trust III (“NHT III”) which contained MiJack Music, a 

music publishing catalog that owned the copyrights to compositions that Jackson wrote or 

co-wrote as well as compositions by other songwriters. 

The opinion first discusses Michael Jackson's life and career in length. At the time of his death, 

each of the three disputed assets were distressed. His image and likeness were producing no 

noticeable income and Jackson had not even been able to contract for the sale of tour 

merchandise containing his image and likeness because of the damage done by various 

allegations, lawsuits, and court trials related to Jackson’s personal life. Jackson’s interest in 

Sony/ATV secured $303,000,000 in loans with maturity dates less than 18 months away. 

Jackson's interests in MiJack secured over $72,000,000 in debt. The “This Is It” tour, which was 

viewed as the way to turn around the decline in Jackson’s career, was in rehearsal when he died. 

After his death, John Branca, an entertainment lawyer and longtime advisor who had recently 

returned after a falling out with Jackson several years prior, was one of the co-executors. He and 

other advisors went to work to shore up the estate’s troubled finances. As the court noted: 

"What Jackson had created during his lifetime was now fixed and it 

was to the considerable benefit of the estate that he was no longer 

able to get in the way of the rational profit maximizers who were 

now in control. And nearly everyone involved in these early days 

after Jackson's death turned out to be accomplished in the business 

side of the entertainment business. As crass as it might have seen 

to Jackson's more sentimental fans, the business began almost 

immediately." 

One of the efforts of the executors was the creation of the documentary "Michael Jackson's This 

Is It," derived from videos of Jackson's rehearsals for the This Is It tour. The success of that film 

was unprecedented and as of July 2011, the movie generated cumulative gross receipts of over 

$240,000,000. There were subsequent deals with Cirque du Soleil as well as various other 

ventures and deals. For example, Sony acquired the estate’s 50 percent interest in Sony/ATV 

and became the 100 percent owner for a price of $750,000,000. 

In preparing the federal estate tax return, the estate retained Moss Adams, a large accounting 

consulting firm, to value Jackson's image and likeness and his interest in MiJack. Relying entirely 

on the income approach to valuation, Moss Adams valued Jackson's image and likeness at 

$2,105 and MiJack at $70,860,000. The estate used the Salter Group, an independent financial 

and strategic advisory firm to value the 50 percent ownership interest in Sony/ATV. The Salter 

Group used only the income method by which it valued Jackson's ownership interest in Sony/ATV 
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at $0. Based on these appraisals, the estate reported the value of Jackson's image and likeness 

at $2,105, NHT II, which held his 50 percent interest in Sony/ATV at $0 and NHT III, which held 

MiJack, at $2,207,351. 

The IRS on audit greatly increased the estate’s reported values when it issued a notice of 

deficiency in May 2013. The IRS’s values were: 

Image and Likeness $434,261,895 

NHT II $469,005,086 

NHT III $58,478,593 

 

The adjusted valuation led the IRS to conclude that the estate underpaid Jackson’s estate tax by 

more than $500 million. The IRS also tacked on undervaluation penalties of nearly $200 million. 

After lengthy negotiations the estate and the IRS were unable to agree on the valuation of the 

image and likeness, ATV/Sony (held in NHT II), and MiJack (held in NHT III). 

The estate used four experts at trial. Mark Roesler, the founder and CEO of CMG Worldwide Inc., 

an international licensing and rights management company, and Jay Fishman, a professional 

business valuation appraiser, valued Jackson’s image and likeness. Fishman came up with a 

value of about $3 million instead of $2,105 for the value of the image and likeness. 

 Alan Wallis, who led the Media and Entertainment Group in Ernst & Young’s UK valuation 

practice, was engaged to value Jackson’s interest in Sony/ATV. Wallis valued the Sony/ATV 

interest, using both the market approach and the income approach. Both approaches led Wallis 

to conclude, after taking account of debt secured by Jackson’s interest in Sony/ATV, that NHT II 

had no value. 

Owen Dahl, who had a great deal of experience in valuing high-profile music catalogs, valued 

Jackson’s interest in MiJack Music. Dahl concluded that the fair market value of NHT III was about 

$2.7 million. 

Each of the estate’s experts and their valuations reduced the cash flows produced by the assets 

using tax affecting to take account of the tax implications to a hypothetical buyer. 

The IRS used Weston Ansen, the Chairman of Consor Intellectual Asset Management, to value 

all three assets. To value Jackson’s image and likeness, Ansen considered five “opportunities” 

that he believed a hypothetical buyer could reasonably foresee at Jackson’s death (themed 

attractions and products, branded merchandise, a Cirque du Soleil show, a film, and a Broadway 

musical). Using the income approach, Ansen valued Jackson’s image and likeness at $161 

million. Ansen valued Jackson’s interest in Sony/ATV using both the income and market 
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approaches and valued NHT II at $206 million. Ansen valued Jackson’s interest in MiJack using 

only the income approach and valued NHT III at $114 million. 

Ansen’s credibility suffered greatly at trial. During trial, he indicated that he had never worked for 

the IRS before. Ansen had to correct that misstatement because he had prepared a valuation 

report on the fair market value of Whitney Houston’s intangible property rights for the IRS. He 

also testified that neither he nor his firm ever advertised to promote his business, which was also 

a misstatement because, in the midst of the trial, Ansen’s firm touted his testimony in an email 

blast to clients and others. 

In a lengthy evaluation of all the appraisals, the court reached the following determination as to 

the value of the three interests. Jackson’s image and likeness was worth $4,153,912, NHT II 

(Sony/ATV) was worth $0, and NHT III (MiJack Music) was worth $107,313,561. 

Although the estate had undervalued the assets by approximately $111,000,000, the court 

declined to impose any undervaluation penalties. 

CHARITABLE GIFTS 

 Estate of Warne v. Commissioner, T.C. Memo 2021-17 

Court determines valuation of LLC interests for gift tax, estate 

tax inclusion, and estate tax charitable deduction purposes and 

upholds penalties for late filing of gift tax return 

Thomas and Miriam Warne, who were residents of California, created the Warne Family Trust, a 

revocable joint trust for their benefit, in 1981. Over the subsequent years, the Family Trust became 

the majority interest holder of five limited liability companies: 

• WRW Properties LLC; 

• Warne Ranch, LLC; 

• VJK Properties, LLC; 

• Warne Investments LLC; and 

• Royal Gardens LLC. 

Each of the LLCs held ground leases in various properties in California. The operating agreement 

of each of the LLCs provided the majority interest holder with considerable rights, including the 

ability with the manager to dissolve the LLC. Each operating agreement also put restrictions on 

the ability of a member to withdraw from the LLC. Thomas Warne died in 1999. Miriam Warne, 

as the trustee of the Family Trust, served as the managing member of each LLC. 

On December 27, 2012, Miriam Warne gave fractional interests in three of the five LLCs to her 

two sons and three granddaughters. Miriam Warne subsequently died on February 20, 2014. 
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Upon her death, the Family Trust, the assets of which were includable in Miriam Warne’s estate, 

owned the following percentage of each of the five LLCs: 

• WRW   78% 

• Warne Ranch  72.5% 

• VJK   86.3% 

• Warne Investments 87.432% 

• Royal Gardens 100% 

Under the terms of the Family Trust, Miriam Warne left 75 percent of Royal Gardens to the Warne 

Family Charitable Foundation and the remaining 25 percent to St. John’s Lutheran Church. The 

balance of the Family Trust assets appears to have passed to or for the benefit of family members. 

On May 19, 2015, the estate filed the gift tax return for the 2012 gifts that Miriam Warne made to 

each of her two sons and three granddaughters. The estate tax return was timely filed, also on 

May 19, 2015. Discounts were taken for lack of marketability and lack of control in valuing the 

interests of the Family Trust in the LLCs. With respect to the gift of the interest in Royal Farms, 

the estate used the same value for the gross estate and for the combined fractional interests 

passing to the two charities. 

The IRS challenged both the gift tax and estate tax valuations. On the gift tax return, the IRS 

increased the values of the interests in the three LLCs given in 2012. The IRS also imposed a 

penalty for the late filing of the gift tax return. On the estate tax return, the IRS determined a 

$8,351,970 deficiency. This was due to increases in the value of the LLCs and a reduction of the 

charitable deduction for the Royal Gardens gifts to the fractional value of each gift rather than the 

pro rata share of the value at which Royal Gardens was reported for purposes of determining the 

gross estate. 

During the proceedings, the estate’s expert, Philip Schwab, concluded that there should be a 10 

percent total discount for lack of control and lack of marketability while the IRS’s expert 

determined that there should be a 4 percent total discount for lack of control and lack of 

marketability with respect to the LLCs other than Royal Gardens. 

With the respect to Royal Gardens, the estate and the IRS stipulated that the value was 

$25,600,000 for inclusion in the estate. The parties conditionally stipulated that with respect to 

the estate tax charitable deduction, if the court decided that a discount was appropriate for the 25 

percent contribution of Royal Gardens to the church, the discount would be 27.385 percent for a 

total value of $4,650,000. The parties also conditionally stipulated that the 75 percent interest of 

Royal Gardens donated to the foundation should have a discount of 4 percent and a total value 

of $18,443,000 if the court decided that a discount was appropriate. 

The court indicated the following issues were to be decided. 

• The fair market values of the leased fee interest as of the date of the gift; 

95



 

© 2022 McGuireWoods LLP                                                                                                                                                           74 

• The fair market values of the leased fee interest as of the date of Miriam Warne’s death; 

• The appropriate discounts for lack of control and marketability for the majority interest that 

the Family Trust held in the LLCs; 

• Whether to apply a discount to the separate fractional interests in Royal Gardens donated 

to the two charities; and 

• Whether the penalty for late filing of the gift tax return would apply. 

With respect to the different valuation issues, the court found flaws in the analysis of each of the 

estate’s experts and the IRS’s experts and took a middle ground. In a lengthy discussion, it 

concluded that discounts for lack of control of 4 percent and lack of marketability of 5 percent for 

the LLCs were appropriate. 

On the calculation of the estate tax charitable deduction, the court found, based on its reading of 

Ahmanson Foundation v. United States, 674 F.2d 761 (9th Cir. 1981), that Royal Farms should 

be included in the estate at its full value. This is because nothing in the statutes or case law 

suggests that the valuation of the gross estate should take into account the fact that the assets 

will come to rest in several hands rather than one. The value of an asset as part of an estate is 

determined without regard to the later disposition of that asset. 

However, when property is split as part of charitable contribution, a different principle applies for 

purposes of determining the estate tax charitable deduction. An estate may only take an estate 

tax charitable deduction for what the charity actually receives. Another way of putting this was 

that for purposes of the estate tax charitable deduction one does not value what the estate 

contributed, one values what each of the charities received. As a result, the estate had to include 

100 percent of Royal Gardens in the value of the gross estate. Because the discount applied to 

the charitable contribution deduction, the court accepted the 27.385 percent discount for the 25 

percent interest given to the church and the 4 percent discount for the interest given to the family 

foundation to which the parties conditionally stipulated. 

The court upheld the penalty for the late filing of the gift tax return. It noted that the gift tax return 

for the 2012 gift was due by April 15, 2013. The estate filed the gift tax return on May 19, 2015 

without requesting an extension. As a result, the filing was late. Although the estate claimed that 

Miriam Warne had reasonable cause for the late filing, it produced no evidence in support of this. 

This caused an addition to tax to apply under Section 6651(a)(1). 
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 Hoffman Properties II, LP v. Commissioner, No. 19-1831, 2020 WL 
3839687 (6th Cir. 2020) 

Ability of donor to make changes to donated charitable 

easement whenever the donee fails to act within 45 days of notice 

of the proposed change violates the requirement that donation 

be perpetual 

This was an appeal from the decision of the Tax Court. 

Hoffman Properties owned a historic building in Cleveland, Ohio. Over ten years ago, Hoffman 

donated an easement in the façade of the building and certain airspace restrictions to the 

American Association of Historic Preservation “AAHP”). Under the conservation easement, 

Hoffman agreed not to alter the historic character of the façade or to build in the airspace above 

or next to the building. Hoffman then sought a $15 million income tax charitable deduction. 

The IRS concluded that Hoffman was not entitled to an income tax charitable deduction because 

the donation was not “exclusively for conservation purposes” and did not meet the requirements 

for a “qualified conservation contribution” under Section 170(f)(3)(B)(iii). In later proceedings, the 

Tax Court agreed and granted summary judgment to the IRS. The Tax Court found that Hoffman’s 

donation failed multiple requirements for a donation to be considered “exclusively for conservation 

purposes” under Section 170(h)(4)(B). The Sixth Circuit considered only one, which is that the 

conservation purposes must be protected in perpetuity under Section 170(h)(5)(A). 

Hoffman reserved the right to make certain changes so long as the AAHP approved. AAHP’s 

failure to act within 45 days of a receipt of a proposed change would be deemed to constitute 

approval and to permit Hoffman to undertake the proposed actions. In other words, Hoffman gave 

AAHP a 45-day window in which to prevent changes in the façade or airspace. The court then 

stated that “it almost goes without saying that this provision violated the perpetuities requirement.” 

Hoffman made several arguments, which the Sixth Circuit declined to accept. For example, 

Hoffman argued that the case fell within the narrow exception of the perpetuity requirement for 

remote future events. To fall within this exception, the possibility that the conservation purpose 

may be defeated must be “so remote as to be negligible.” However, the Sixth Circuit interpreted 

the donation agreement as containing multiple terms that specifically addressed the possibility 

that the conservation purpose would be defeated. As a result, the decision of the Tax Court was 

upheld. 
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 Village at Effingham, v. Commissioner, T.C. Memo 2020-102; Riverside 

Place LLC v. Commissioner, T.C. Memo 2020-103; Maple Landing, LLC 

v. Commissioner, T.C. Memo 2020-104; and Englewood Place, LLC v. 

Commissioner, T.C. Memo 2020-105 

Tax court denies income tax charitable deduction for donations 

of conservation easements 

Each of these cases involve motions or cross-motions for partial summary judgment with respect 

to similar facts involving the same parties. In each case, a Georgia limited liability company had 

its principal place of business in Georgia. In December 2008, each LLC acquired a tract of land 

in Effingham County, Georgia from HRH Investments, LLC. Subsequently, in December 2010, 

each LLC donated a conservation easement over a specific number of acres of land to the 

Georgia Land Trust. 

Each easement deed recited the conservation purposes and generally prohibited commercial 

residential developments. Each deed recognized the possibility that the easement might be 

extinguished at some future date. If the property were sold following that extinguishment, “the 

amount of the proceeds to which grantee shall be entitled, after the satisfaction of any and all 

prior claims, shall be determined, unless otherwise provided by Georgia law, in accordance with 

the Proceeds paragraph.” The Proceeds paragraph specified that the grantee’s share of any 

future proceeds would be determined by multiplying the fair market value of the property 

unencumbered by the conservation easement (minus any increase in value after the date of the 

conservation easement attributable to improvements) by the ratio of the value of the conservation 

easement at the time of the conveyance to the value of the property at the time of the conveyance 

without the deduction for the value of the conservation easement. A substantial income tax 

charitable deduction was taken for each donation. The deduction for the Village of Effingham was 

$5,237,000. The deduction for Riverside Place was $4,071,000. The deduction for Maple Landing 

was $6,791.000. The deduction for Englewood Place was $4,773,000. 

The appraisal for the value of the easement was prepared by David R. Roberts. A Form 8283, 

Non-Cash Charitable Contribution, executed by David Roberts and the Georgia Land Trust was 

included with each LLC’s income tax return. The Form 8283 stated that the basis of the donor in 

the property was not included because the basis of the property was not taken into consideration 

by the appraiser in computing the amount of the deduction. 

The IRS denied the income tax charitable deductions and the parties filed cross-motions for partial 

summary judgment. The IRS asserted that the conservation purposes underlying the easement 

were not protected in perpetuity because the easement failed to comply with the regulations 

governing judicial extinguishment under Treas. Reg. § 1.170A-14(g)(6). The IRS also asserted 

that each LLC failed to attach a fully completed appraisal summary on the Form 8283 because 

the appraisal summary did not include the donor’s basis in the property. Each LLC stated that it 

98



 

© 2022 McGuireWoods LLP                                                                                                                                                           77 

had complied with regulatory requirements or if it had not, the regulations imposing the 

requirements related to inclusion of the basis were invalid. 

The court rejected each LLC’s arguments as it had done in previous cases involving substantially 

similar deeds of easement. It noted that the formula used to determine the grantee’s proportionate 

share of post extinguishment proceeds was applied not to the full sale proceeds but to the 

proceeds minus any increase in value after the date of the easement attributable to 

improvements. This was an improper reduction and violated the requirement that easement be 

protected in perpetuity. If there was an extinguishment, the charitable donee must get its full share 

of the proceeds. The court also noted that the grantee’s share of the proceeds would be further 

reduced through the satisfaction of any and all prior claims. This caused all prior claims to be 

assessed against the grantee’s share of the proceeds even if those claims represented liabilities 

of the LLC or its successors. 

The court next rejected the argument that the regulation on extinguishment was invalid. The court 

noted that it had addressed and rejected both arguments in a previous Tax Court-reviewed 

opinion. As a result, the conservation purpose underlying the easement was not protected in 

perpetuity as required by Section 170(h)(5)(A). 

In addition, the court addressed the IRS’ position that each LLC’s income tax charitable deduction 

should be disallowed because of its failure to attach a properly completed appraisal summary. 

The court held that each LLC did not substantially comply because its failure to supply cost basis 

violated the essence of the statute. The disclosure of the donor’s cost basis is an essential tool 

that Congress intended the IRS to have in the efficient identification of overvalued property. The 

court also rejected each LLC’s contention that the regulations requiring disclosure of cost and 

other basis on the appraisal summary is invalid. As a result, the income tax charitable deduction 

for each of the LLCs conservation easements was denied. 

 Dickinson v. Commissioner, T.C. Memo 2020-128 

Tax Court finds that donation of privately held company stock 

to donor advised fund was completed gift and assignment of 

income doctrine did not apply 

This case was before the Tax Court on a motion for summary judgment by husband and wife, the 

taxpayers, and on a cross-motion for partial summary judgment by the government. 

Husband was the chief financial officer and a shareholder of Geosyntec Consultants, Inc (“GCI”), 

a privately held company. In each of 2013 through 2015, the board of directors of GCI authorized 

shareholders to donate shares in GCI to the Fidelity Investments Charitable Gift Fund (“Fund”). 

In consenting to permitting the donations, the Board noted that the Fund “is a Donor Advised Fund 

which incorporates procedures requiring the Fund to immediately liquidate the donated stock” and 
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“seeks an imminent exit strategy and therefore, promptly tenders the donated stock to the issuer 

for cash.” 

In each of the years in which the Board authorized the donations of stock to the Fund, husband 

donated appreciated shares to the Fund. GCI confirmed in letters to the Fund that its books and 

records reflected the Fund as the new owner of the shares. For each stock donation, husband 

signed a letter of understanding to the Fund indicating that the transferred stock was exclusively 

owned and controlled by the Fund and that the Fund maintained full discretion over all conditions 

of any subsequent sale of the stock and was not under any obligation to redeem, sell, or otherwise 

transfer the stock. Husband and wife received confirmation letters from the Fund, which explained 

that the Fund had “exclusive legal control over the contributed asset.” Shortly after each donation, 

the Fund redeemed the GCI shares for cash. 

When husband and wife claimed an income tax charitable contribution deduction for each of 2013, 

2014, and 2015, the IRS determined that the petitioners were liable for tax on the redemption of 

the shares and applied a Section 6662(a) 20 percent underpayment penalty. The IRS argued that 

each donation of the GCI shares, followed by the Fund’s exchange of the shares for cash, should 

be treated as a taxable redemption of the shares for cash by husband, followed by the donation 

of the cash proceeds to the Fund. 

The court analyzed this case under the two-pronged test of Humacid Co. v. Commissioner, 42 

T.C. 894 (1964), to see if these transactions should be respected. The first prong of the Humacid 

test is that the donor must give the property absolutely and part with title thereto. The second 

prong of the Humacid test is that the gift by the donor must occur before the property gives rise 

to income by way of a sale. 

In applying the first Humacid prong, the court had to determine whether husband transferred all 

of his rights in the donated property. The court found that GCI’s letters to the Fund confirming the 

ownership transfer, the Fund’s letters to husband and wife explaining that the Fund had exclusive 

legal control over the donated stock, and the letters of understanding to the same effect supported 

the claim that husband transferred all his rights in the shares. Consequently, because husband 

and wife had contemporaneous documentary evidence of an absolute gift and the government 

failed to assert facts indicating any genuine controversy on this point, the court concluded that 

the first Humacid prong was met. 

The second Humacid requirement is that the taxpayer make the donation before the stock gives 

rise to income by way of a sale. This involves the assignment of income doctrine. Under the 

assignment of income doctrine, a taxpayer who has earned income cannot escape taxation by 

assigning his or her right to receive payment. Helvering v. Horst, 311 U.S. 112 (1940). The second 

Humacid prong ensures that if stock is about to be acquired by the issuing corporation via 

redemption, a shareholder cannot avoid tax on the transaction by donating the stock before the 

shareholder receives the proceeds. 
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The court, citing Palmer v. Commissioner, 62 T.C. 684 (1974), aff’d 523 F.2d 1308 (8th Cir. 1975), 

stated that the assignment of income doctrine applies only if the redemption was practically 

certain to occur at the time of the gift and would have occurred whether the shareholder made 

the gift or not. The court noted that there was no assignment of income in Palmer, even though 

all parties were related and anticipated the redemption before the donation, because no vote for 

the redemption had yet been taken when the shareholder donated his stock. The facts in this case 

were similar. The redemption was not a fait accompli when the gift was made. This was not a 

situation such as that in Ferguson v. Commissioner, 174 F.3d 997 (9th Cir. 1999) where the court 

found that the shareholder recognized income from a stock sale when the acquisition is 

“practically certain to occur,” rather than the subject of “a mere anticipation or expectation” before 

the shareholder donated stock. 

The court also noted that it had not adopted the “bright-line” rule of Revenue Ruling 78-197, 1978-

1 C.B. 83, under which the IRS in cases like Palmer focuses on the donee’s control over the 

appreciated property. Instead, the ultimate question is whether the redemption and the 

shareholder’s corresponding right to income had already crystalized at the time of the gift. 

Regardless of whether the donee’s obligation to redeem the stock may suggest that the donor 

had a fixed right to redemption income at the time of the donation, the IRS did not allege that 

husband had any such right in this case. 

Because both prongs of the Humacid test were met, the court granted husband and wife’s motion 

for summary judgment to allow them to take the income tax charitable deduction for the gift of the 

stock to the Fund. The court also denied the government’s motion for partial summary judgment. 

GENERATION-SKIPPING TRANSFER (ñGSTò) TAX 

 Private Letter Ruling 202206008 (November 3, 2021, Released February 
11, 2022). 

In this Private Letter Ruling, the Trustee of a GST-exempt trust sought to modify the trust (perhaps 

through a decanting) to grant a child a general power of appointment over certain assets of the 

trust. According to the Trustee, such a change was needed “due to family dynamics, including 

separation and divorce, as well as changing tax laws”. 

The granting of the general power of appointment to the child would include those trust assets in 

the child’s gross estate for estate tax purposes. This would have various other benefits, including 

allowing those assets to receive a step-up in basis for income tax purposes. Meanwhile, if the 

child had sufficient estate tax exemption to shelter those assets, then no additional estate tax 

would be due upon the child’s death. 

But two beneficiaries opposed the purported modification. Following negotiations, the parties 

reached a court-approved settlement, which granted the child a general power of appointment 
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based on a formula of the trust assets. Based on this formula, a share would be created over 

which the child has a general power of appointment, based on the amount that the child could 

pass free of transfer taxes at the child’s death (the “GPOA Share”), and the child would not have 

a general power of appointment over the remainder of the trust (the “Non-GPOA Share”). 

The IRS ruled that the modification would not subject the trust to GST tax at the child’s death, 

because the granting of a general power of appointment to the child would not shift any interest 

to a generation lower than the current beneficiaries, and because certain other tests were met 

under Treas. Reg. §26.2601-1(b)(4)(i)(D). 

The IRS also ruled that the modification would only cause the GPOA Share to be included in the 

child’s estate for estate tax purposes, and the modification would not cause the Non-GPOA Share 

to be included in the child’s estate for estate tax purposes. 

This ruling reflects a strategy that is often advisable for clients in order to grant beneficiaries 

flexibility over an irrevocable trust at death, and to enable those assets to receive a step-up in 

basis, given the high estate tax exemption and the fact that inclusion in the beneficiary’s estate 

might not trigger estate tax. But this ruling also notes the potential risks of this approach, and the 

possibility that these steps might undo the GST-exempt status of a trust or have other adverse 

tax implications. 

 Letter Rulings 202116002, 202116003, and 202116004, (Issued July 13, 
2020; Released April 23, 2021) 

Amendment of trust pursuant to state court order will not cause 

grandfathered trust to lose GST tax exempt status or otherwise 

be subject to GST tax 

Donor created a trust prior to September 25, 1985 that consequently was grandfathered from the 

GST tax. The trust was for the benefit of spouse and issue. Upon the death of spouse, the trustees 

were to divide the trust on a per stirpital basis into separate trusts for then living children and the 

issue of deceased children. The trustees were authorized to pay the net income from each trust 

to each child and the issue of the deceased child at least quarterly. The trustees could distribute 

principal for the education for the beneficiary and for any medical, surgical, hospital or other 

institutional care. Upon the death of a child, the property in the child’s trust would be divided into 

separate trusts for that child’s issue on a per stirpital basis. Each trust would terminate when a 

great grandchild’s share terminated. 

The beneficiaries requested a court order, contingent on obtaining a favorable private letter ruling, 

to amend the trust to create separate trusts for each grandchild (descended from the deceased 

child) or the issue of a deceased grandchild at each child’s death. The amended trust would also 

provide that the termination date for each trust would be the later of the death of the grandchild 

for whom the trust was set apart and the date on which no living beneficiary of such trust was a 
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great grandchild of the donor or was under a set age as long as the rule against perpetuities was 

not violated. The following rulings were requested: 

• The amendment to the trust would not cause a loss of the GST exempt status. 

• The amendment to the trust would not cause any beneficiary to be treated as having made 

a gift of any portion of the trust. 

• The amendment to the trust would not cause any portion of the original trust to be included 

in the gross estate of any beneficiary. 

• The amendment to the trust would not give rise to any taxable income or cause a 

beneficiary to recognize gain or loss from a sale or other disposition of property. 

The IRS noted that an examination of the relevant trust instruments, affidavits, and 

representations indicated that the donor intended for the trust property be held in trust for future 

generations, to be divided into separate trusts for each grandchild upon a child’s death, and to 

benefit a child’s family line as long as there were descendants living in that family line. This intent 

was not carried out in the trust instrument due to a scrivener’s error. The proposed court action 

would correct this error. 

Moreover, the proposed court action was consistent with applicable state law that would be 

applied by the highest court of the state. As a result, the proposed amendment through the order 

of a state court would not cause the trust to lose its exempt status. Treas. Reg. § 26.2601-

1(b)(4)(i)(C) provides that the judicial construction of a governing instrument to resolve an 

ambiguity in the terms of the instrument or to correct a scrivener’s error will not cause an exempt 

trust to be subject to GST tax if the judicial action involves a bona fide issue and the construction 

is consistent with applicable tax law that would be applied by the highest court of the state under 

the test in Commissioner v. Estate of Bosch, 387 U.S. 456 (1967). These requirements were met. 

The IRS then ruled that the proposed amendment to the trust would not cause any beneficiary to 

be treated as making a taxable gift of any portion of the original trust upon the modification, the 

proposed amendment would not cause any portion of the original trust to be includable in the 

gross estate of any beneficiary prior to termination; and that there would be no adverse income 

tax consequences as a result of the amendment. 

 Letter Ruling 202120003 (Issued October 22, 2020; Released May 21, 
2021) 

IRS rules that beneficiary’s exercise of limited power of 

appointment over grandfathered GST trust will have no adverse 

estate or generation-skipping tax consequences 

Son was the beneficiary of a grandfathered generation-skipping trust created prior to September 

25, 1985. The son proposed to exercise a limited testamentary power of appointment over the 

trust assets to divide the property, per stirpes, into separate trusts for his three children. The son 
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also proposed to provide a lifetime limited power of appointment to charity and a testamentary 

broad limited power to anyone other than the estate, the creditors of the estate, and the creditors 

of the holder of the power for each child or grandchild for whom a trust was created at the son’s 

death. Any exercise of a special power of appointment would be subject to the existing 

perpetuities provisions for the trust. The trust was subject to a set perpetuities period. The trust 

terms required a corporate trustee. 

The son requested two rulings. 

The son’s proposed exercise of the testamentary limited power of appointment would not cause 

the property in the grandfathered trust to be included in the son’s estate for estate tax purposes. 

The son’s proposed exercise of the testamentary limited power of appointment would not subject 

the trust or the property transferred to generation-skipping tax. 

With respect to the first request, the son had a broad limited testamentary power of appointment 

to and among such persons and/or charitable organizations as he shall see fit. The trust expressly 

provided, however, that the son could not exercise the testamentary power of appointment in 

favor of himself, his creditors, his estate, the creditors of the estate. As a result, the son’s 

testamentary power of appointment was not a general power of appointment under Section 

2041(a)(2). The possession of this power would not cause inclusion of the trust of the son’s estate 

for estate tax purposes. 

The son also had a power to remove the current or successor trustee, which had to be a national 

bank but he did not have the power to appoint a successor bank trustee of the trust. Thus, the 

son lacked any control over a bank trustee. This power of removal was not within the definition of 

a general power of appointment. 

On the second request, the two requirements of Treas. Reg. § 26.2601-1(b)(1)(v)(B) to avoid 

adverse generation-skipping tax consequences were met (the limited power was created in an 

irrevocable trust and the exercise could not extend the existing perpetuities period). The power 

was not a general power of appointment, and the power of appointment would not be exercised 

in a manner that might postpone or suspend the vesting of the trust or the successor trusts for a 

period beyond the existing perpetuities period. The ruling noted that son’s proposed exercise of 

the power of appointment would create powers of appointment over the property in the successor 

trusts. However, those powers would not postpone or suspend the vesting of any interest in the 

successor trust beyond the existing perpetuities period. 
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 Letter Rulings 202107001 and 202107002 (Issued June 30, 2020; Released 
February 19, 2021) 

Service grants taxpayer and spouse extensions of time to opt out 

of automatic allocation rules for GST exemption 

In each of these letter rulings, Taxpayer and spouse created an irrevocable family trust with GST 

Tax potential for the benefit of their issue. Apparently, at the time of the creation of the family trust, 

Taxpayer and Spouse had no children. Taxpayer also established a grantor retained annuity trust 

(“GRAT”) in the same year and funded the GRAT with limited partnership interests in one entity. 

The terms of the GRAT provided that upon termination of the taxpayer’s retained annuity interest, 

the assets remaining in the GRAT passed to the family trust. The taxpayer survived the annuity 

term and the assets in the GRAT passed to the family trust. For purposes of the GST Tax, the 

estate tax inclusion period (“ETIP”) ended upon the termination of taxpayer’s retained interest and 

part of the taxpayer’s GST exemption was automatically allocated to the family trust pursuant to 

Section 2632(c)(1). 

Taxpayer and spouse, having created the family trust primarily for the benefit of their children, did 

not intend to for the trust to provide benefits for any potential grandchildren. Spouse also created 

a GRAT that paid out the remainder interest to the family trust upon the termination of the 

Spouse’s annuity interest. 

The lawyer who advised the taxpayer and the spouse on the creation and funding of the family 

trust and the two GRATs failed to advise the taxpayer and the spouse about the automatic 

allocation rules of Section 2632(c) and the ability to opt out of the automatic allocation rules by 

making that election on a gift tax return. Neither the taxpayer nor the spouse made the opt-out 

election on a gift tax return. 

The taxpayer requested an extension of time to opt out of the automatic allocation rules pursuant 

to Sections 2642(g) and Treas. Reg. § 301.9100-3. Under Treas. Reg. § 301-9100-3, a request 

for relief will be granted when the taxpayer shows that the taxpayer acted reasonably and in good 

faith and the grant of relief will not prejudice the interests of the government. A taxpayer is deemed 

to have acted reasonably and in good faith when the taxpayer reasonably relied on a tax 

professional and the tax professional failed to make or advise the taxpayer to make an election. 

The Service found that this standard had been met in the fact situation in each of these rulings 

and provided an extension of time for the making of the election to opt out of the automatic 

allocation rules. 
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 Letter Rulings 202117002 and 202117003 (Issued July 14, 2020; Released 
April 30, 2021) 

IRS grants extension of time to opt out of automatic allocation 

rules for GST exemption 

These two letter rulings involve a situation in which the taxpayer and spouse establish separate 

irrevocable trusts, one for their daughter and one for their son. Funds were transferred to each of 

the two irrevocable trusts and each trust had GST potential. 

In addition, each taxpayer established three irrevocable Grantor Retained Annuity Trusts 

(GRATs). Each GRAT had either a two- or three-year annuity term. At the end of the annuity term, 

the property in each GRAT passed to the separate irrevocable trusts for the daughter and the son 

which had GST potential. The ETIP period for each GRAT would end upon the conclusion of the 

annuity term. 

The taxpayers retained an attorney and an accountant to provide tax advice. Neither the attorney 

nor the accountant advised the taxpayer of the rules under Section 2632(c) regarding the 

automatic allocation of GST exemption to trusts with GST tax potential and the ability to elect out 

of the automatic allocation rules. Because the taxpayer failed to opt out of the automatic allocation 

rules, GST exemption was automatically allocated to the two irrevocable trusts and the GRATs. 

The taxpayer requested an extension of time to opt out of the automatic allocation rules. 

The IRS granted the request for an extension of time to opt out of the automatic allocation rules 

Section 2642(g) permits the granting of an extension of time if all relevant circumstances are 

taken into account. Under Treas. Reg. § 301-9100-3, an extension of time to opt out of the 

automatic allocation rules may be granted when the taxpayer proves to the IRS that the taxpayer 

acted reasonably and in good faith and that the grant of the relief will not prejudice the interests 

of the government. A taxpayer is deemed to have acted reasonably and in good faith if the 

taxpayer relied on a tax professional and the tax professional failed to make or advise the taxpayer 

to make the election. Those requirements had been met in this case and the IRS granted an 

extension of time to opt out of the automatic allocations of GST exemption. 

 Letter Ruling 202133008 (Issued April 16, 2021; Released August 20, 
2021) 

IRS grants request for extension of time to opt out of the 

automatic allocation rules for GST exemption 

Grantor established an irrevocable grantor retained annuity trust (“GRAT”) for the primary benefit 

of spouse and two children. The trust had GST tax potential after the annuity term. The grantor 

retained an accountant to provide tax advice and to prepare any necessary tax returns for the 

GRAT. The accountant failed to advise the grantor of the automatic allocation rules for the GST 
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exemption and the ability to opt out of the automatic allocation rules. While grantor timely filed the 

Form 709, the grantor failed to opt out of the automatic allocation of GST exemption. 

Grantor requested an extension of time to elect out of the application of the automatic allocation 

of GST exemption to the GRAT. Treas. Reg. § 9100-3 permits extensions of time when the 

taxpayer shows that the taxpayer acted reasonably and in good faith and that grant of relief will 

not prejudice the interests of the government. A taxpayer is deemed to have acted reasonably 

and in good faith if the taxpayer reasonably relied on a qualified tax professional and the tax 

professional failed to advise the taxpayer to make an election. 

The IRS determined that these requirements were satisfied and granted the extension of time to 

opt out of the automatic allocation rules. 

 Letter Ruling 202133007 (Issued April 2, 2021; Released August 20, 2021) 

IRS grants extension of time to opt out of the automatic 

allocation rules for GST exemption 

Husband created four different grantor retained annuity trusts (GRATs). The gifts to each of the 

four GRATs were treated as made by both husband and wife. Each of the GRATs had GST tax 

potential period. Although an accountant and a lawyer worked with husband and wife on the 

GRATs, both the accountant and the lawyer failed to advise the taxpayers of the automatic 

allocation rules for the GST exemption and the ability to elect out of the automatic allocation rules. 

After discovering the failure to opt out of the automatic allocation rules, the husband and wife 

requested an extension of time to opt out. 

Treas. Reg. § 301.9100-3 permits an extension of time when a taxpayer shows that the taxpayer 

acted reasonably and in good faith and that the grant of the relief will not prejudice the interests 

of the government. A taxpayer is deemed to have acted reasonably and in good faith if the 

taxpayer reasonably relied on a qualified tax professional and the tax professional failed to make 

or advise the taxpayer to make the election. 

The IRS determined that these requirements were satisfied and granted the extension of time to 

opt out of the automatic allocation rules. 

 Letter Ruling 202116006 (Issued August 26, 2020; Released April 23, 
2021) 

Estate granted extension of time to allocate GST exemption to 

irrevocable exempt trusts for children 

Wife was survived by three children and three grandchildren. The value of the property in the 

Marital Trust and the Survivor’s Trust created at husband’s prior death exceeded the amount of 
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the available GST exemption at wife’s death. As a result, separate exempt and non-exempt trusts 

were created to benefit each child and that child’s issue. 

The trustees instructed an accounting firm to prepare the federal estate tax return for the wife’s 

estate, which was timely filed on extension. The accounting firm failed to prepare and include the 

Schedule R (Generation-Skipping Transfer Tax) with the federal estate tax return and the wife’s 

GST exemption was not affirmatively allocated to each child’s exempt trust. This error was 

discovered when the attorney for the estate requested a copy of and reviewed the federal estate 

tax return for the estate. 

Wife’s estate requested an extension of time to allocate wife’s remaining GST exemption to the 

exempt trusts for the children. 

Under Treas. Reg. § 301.9100-1(c), the IRS has the discretion to grant a reasonable extension 

of time. Treas. Reg. § 301.9100-3 provides that relief will be granted when the taxpayer acted 

reasonably and in good faith and that the grant of relief will not prejudice the interests of the 

government. A taxpayer is deemed to have acted reasonably and in good faith if the taxpayer 

reasonably relied on a qualified tax professional to make the election. The IRS concluded that the 

requirements of Treas. Reg. § 301.9100-3 had been satisfied and granted the request for an 

extension of time to allocate wife’s GST exemption. 

 Letter Ruling 202117001 (Issued July 14, 2020; Released April 30, 2021) 

IRS grants extension of time to allocate GST exemption to 

family trust and exempt marital trust 

Decedent had an A/B Estate Plan which created a family trust and marital trust at his death. The 

marital trust was further divided into an exempt marital trust and non-exempt marital trust for GST 

tax purposes. The spouse of the decedent, in her capacity as executor, hired an attorney and 

accountant to help with the administration of the estate and to prepare and provide advice on all 

necessary tax returns. The executor was advised of the ability to allocate the decedent’s available 

GST exemption to the family trust and the exempt marital trust and intended to do so. However, 

the accountant inadvertently failed to file an application for the extension of time to file the federal 

estate tax return. The accountant discovered the error in preparing the decedent’s federal estate 

tax return and filed the return on a date prior to what would have been its extended due date had 

an extension been obtained. 

The executor requested an extension of time to allocate decedent’s GST exemption to the family 

trust and the exempt marital trust. 

The IRS granted the request for an extension pursuant to Section 2642(g) and Treas. Reg. 

§ 301.9100-3. Section 2642(g) provides that in determining whether to grant relief, the IRS will 

take into account all relevant circumstances, including evidence of intent contained in the 

governing instrument and such other relevant factors. 
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Treas. Reg. § 9100-3 provides that relief will be granted when the taxpayer provides evidence to 

establish that the taxpayer acted reasonably and in good faith and that granting the relief will not 

prejudice the interests of the government. The taxpayer is deemed to have acted reasonably and 

in good faith if the taxpayer reasonably relied on a qualified tax professional and the tax 

professional failed to make or failed to advise the taxpayer to make an election. 

The Service determined that the requirements of Treas. Reg. § 9100-3 had been met and granted 

an extension of time. 

 Letter Ruling 202133006 (Issued March 3, 2021; Released August 20, 
2021) 

IRS grants extension of time to allocate generation-skipping tax 

exemption to charitable remainder unitrust 

Prior to the enactment of the automatic allocation of GST exemption rules for indirect skips, Donor 

funded a charitable remainder unitrust (CRUT) which paid a unitrust amount for life to grandchild 

with the remainder to charity at grandchild’s death. Donor and spouse elected to split gifts and 

relied on an accounting firm to prepare separate Form 709s for the transfer to the CRUT. The 

accounting firm reported the value of the transfer to CRUT but did not allocate any part of either 

donor or spouse’s GST exemptions to the transfer to the CRUT. Donor subsequently died. The 

executor of donor’s estate and the spouse learned of the GST tax consequences when the Form 

706 was prepared for the donor’s estate. 

The executor and the spouse both requested an extension of time to allocate GST exemption to 

the transfer to the CRUT. 

Treas. Reg. § 301.9100-3 permits an extension of time when a taxpayer shows that the taxpayer 

acted reasonably and in good faith and that the grant of the relief will not prejudice the interests 

of the government. A taxpayer is deemed to have acted reasonably and in good faith if the 

taxpayer reasonably relied on a qualified tax professional and the tax professional failed to make 

or advise the taxpayer to make the election. The IRS determined that these requirements were 

satisfied and granted the extension of time to allocate GST exemption to the CRUT. 

FIDUCIARY INCOME TAX 

 T.D. 9918 (September 21, 2020) 

IRS issues final regulations on effect of Section 67(g) on certain 

deductions for estates and nongrantor trusts under 

Section 67(e) 

In Notice 2018-61, 2018-31 IRB 278 (July 13, 2018), the Treasury Department and the IRS 

announced that they intended to issue regulations on the impact of new Section 67(g) of the 
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Internal Revenue Code on certain deductions for estates and nongrantor trusts. Section 67(g) 

was added to the Code by the 2017 Tax Act and suspended temporarily miscellaneous itemized 

deductions for tax years beginning on or after January 1, 2018 through December 31, 2025. 

Proposed regulations on Section 67(g) were issued almost two years after the issuance of Notice 

2018-61 on May 7, 2020. The final regulations adopted the proposed regulation with few changes. 

The final regulations make clear that certain deductions for irrevocable nongrantor trusts and 

estate are still available. Administrative expenses such as trustee’s fees and appraisal fees can 

be deducted. Also, certain expenses giving rise to excess deductions can be passed on to 

beneficiaries upon the termination of a trust or estate. While separating the deductions will require 

more work, this will allow beneficiaries to use some excess deductions on their income tax returns 

to reduce their adjusted gross income. 

Under Section 67(e) of the Code, the adjusted gross income of an estate or nongrantor trust is 

computed in the same manner as that of an individual, with two exceptions. Section 67(e)(1) 

permits an estate or nongrantor trust to deduct in computing adjusted gross income the costs 

incurred in connection with the administration of the estate or trust that would not have been 

incurred if the property were not held in the estate or trust. Such expenses generally include, for 

example, fiduciary compensation and court accounting costs. Section 67(e)(2) provides an 

exception for deductions allowable under Section 642(b) (relating to the personal exemption of 

an estate or nongrantor trust), Section 651 (relating to distributions of income to beneficiaries of 

simple trusts), and Section 661 (relating to distributions of income and principal to beneficiaries 

of complex trusts). 

Tax practitioners expressed concern that Section 67(g) might inadvertently eliminate the 

deduction for costs of estate and trust administration. Practitioners also requested guidance on 

whether the suspension of miscellaneous itemized deductions prohibits trust and estate 

beneficiaries from deducting on their individual returns the excess deductions of the trust or estate 

incurred during the trust’s or estate’s final taxable year. The final regulations clarify that the costs 

of trust or estate administration are not miscellaneous itemized deductions suspended by Section 

67(g). 

The final regulations also address the impact of Section 67(g) on the ability of beneficiaries to 

deduct the excess deductions of an estate or trust upon the termination of the estate or trust. On 

the termination of a nongrantor trust or estate, Section 642(h) of the Code allows the beneficiaries 

succeeding to the property of the nongrantor trust or estate to deduct the trust’s or estate’s unused 

net operating loss carryovers under Section 172 of the Code and unused capital loss carryovers 

under Section 1212 of the Code. If an estate or nongrantor trust has deductions (other than 

deductions for personal exemptions or charitable contributions) in excess of gross income in its 

final taxable year, then Section 642(h) allows the beneficiaries succeeding to the property of the 

estate or trust to deduct such excess on their individual returns. Capital loss carryovers and net 

operating loss carryovers are taken into account in calculating adjusted gross income and are not 
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miscellaneous itemized deductions. Section 67(g) therefore does not affect the ability of a 

beneficiary to make use of a capital loss carryover or net operating loss carryover received from 

an estate or non-grantor trust. 

The excess deductions of an estate or non-grantor trust, however, are allowable only in computing 

taxable income and are not covered by an exception from miscellaneous itemized deductions in 

Section 67(b). 

The final regulations preserve the tax character of the three categories of expenses rather that 

grouping all non-Section 67(e) expenses together, to allow for such expenses to be separately 

stated and to facilitate reporting it to beneficiaries. Each deduction comprising the Section 

642(h)(2) excess deduction retains its separate character, specifically: as an amount allowed in 

arriving at adjusted gross income; a non-miscellaneous itemized deduction; or a miscellaneous 

itemized deduction. The final regulations also require fiduciaries to identify deductions that may 

be limited when claimed by a beneficiary. 

The final regulations state that the principles under Treas. Reg. § 1.652(b)-3 will be used to 

allocate each deductible item among the classes of income in the year of termination in order to 

determine the character and amount of the excess deductions under Section 642(h)(2). Any 

remaining deductions that are not directly attributable to a specific class of income and any 

deductions that exceed the amount of directly attributable income, may be allocated to any item 

of income, but a portion must be allocated to tax-exempt income. 

Existing regulations under Treas. Reg. § 1.642(h)-4 provide that carryovers and excess 

deductions to which Section 642(h) applies are allocated among the beneficiaries succeeding to 

the property of an estate or trust proportionately according to the share of each in the burden of 

the loss or deduction. A person who qualifies as a beneficiary succeeding to the property of an 

estate or trust with respect to one amount and who does not qualify with respect to another 

amount is a beneficiary succeeding to the property of the estate of the trust as to the amount with 

respect to which the beneficiary qualifies. 

FIDUCIARY CASES 

 De Prins v. Michaeles, 154 N.E.3d 921 (Mass. 2020) 

The Massachusetts Supreme Judicial Court held that the assets 

of a self-settled spendthrift trust that allows distributions to the 

settlor during his lifetime, can be reached by the settlor’s 

creditors after the settlor’s death 

In 2000, Donald Belanger and his wife moved from Massachusetts to Arizona. In 2005, a dispute 

arose with their neighbors, Armand and Simonne De Prins, over shared water rights, which gave 

rise to litigation. In 2008, Belanger created an irrevocable trust that named himself as the sole 
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beneficiary during his lifetime, Michael Michaeles as the sole trustee, and Belanger’s daughter as 

the beneficiary after Belanger’s death. In addition, the trust contained a spendthrift clause and 

provided that Belanger could not alter, amend, revoke or terminate the trust. Belanger conveyed 

substantially all of his assets to Michaeles as trustee of the trust. 

Shortly thereafter, Belanger shot and killed the De Prinses. Belanger then shot and killed himself. 

Michaeles became personal representative of Belanger’s estate, which was probated in Arizona. 

In 2010, the De Prinses’ son, Harry, brought a wrongful-death action against the personal 

representative of Belanger’s estate. That action was removed from Arizona state court to the U.S. 

District Court for the District of Arizona. 

After learning about the trust, Harry brought a separate action in the U.S. District Court for the 

District of Arizona to reach and apply assets of the trust toward any judgment he may receive in 

the wrongful-death action. In 2015, Harry settled the wrongful-death action for $750,000. As part 

of the settlement, the parties stipulated that the wrongful-death judgment would be against the 

trust exclusively, through the reach-and-apply action, and the reach-and-apply action would be 

transferred to the U.S. District Court for the District of Massachusetts. 

The District Court judge concluded that Harry satisfied the three elements required for a reach-

and-apply action under Massachusetts common law. Moreover, the District Court concluded that 

a settlor may not use a self-settled spendthrift trust to protect his assets from creditors. The trustee 

appealed. 

On appeal, because Massachusetts law did not clearly answer the question at hand, the First 

Circuit certified to the Supreme Judicial Court of Massachusetts the following question: “On the 

undisputed facts of this record, does a self-settled spendthrift irrevocable trust that is governed 

by Massachusetts law and allowed unlimited distributions to the settlor during his lifetime protect 

assets in the irrevocable trust from a reach and apply action by the settlor’s creditors after the 

settlor’s death?” 

“The established policy of this Commonwealth long has been that a settlor cannot place property 

in trust for his own benefit and keep it beyond the reach of creditors.” Ware v. Gulda, 331 Mass. 

68, 70, 117 N.E.2d 137 (1954), quoting Merchants Nat’l Bank of New Bedford v. Morrissey, 329 

Mass. 601, 605, 109 N.E.2d 821 (1953). The prohibition against using a self-settled trust to protect 

one’s assets against creditors applies both to current and future creditors. Forbes v. Snow, 245 

Mass. 85, 89, 140 N.E. 418 (1923). 

The Massachusetts Supreme Judicial Court answered the certified question in favor of Harry by 

stating, “The well-established legal maxim that one must be just before being generous compels 

us to conclude that it does not.” See Foster v. Hurley, 444 Mass. 157, 172, 826 N.E.2d 719 (2005) 

(Greaney, J., dissenting in part); Hill v. Treasurer & Receiver Gen., 229 Mass. 474, 477, 118 N.E. 

891 (1918); Chase v. Redding, 79 Mass. 418, 13 Gray 418, 420 (1859). 
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The Massachusetts Supreme Judicial Court recognized that the answer to the certified question 

hinged on whether the common law or the Massachusetts Uniform Trust Code applied. After 

reviewing the MUTC, the Massachusetts Supreme Judicial Court determined that the MUTC is 

supplemented by the common law of trusts and principles of equity. Furthermore, the 

Massachusetts Supreme Judicial Court determined that because the MUTC did not directly 

address the present case, the common law applied. 

The Massachusetts Supreme Judicial Court concluded that the facts here lean toward the creditor 

because the judgment at issue accrued before Belanger’s death, and it is well-established in 

Massachusetts that a settlor may not use a self-settled trust to protect his assets from creditors. 

In addition, the Massachusetts Supreme Judicial Court explained that it would be unequal for a 

self-settled trust not to protect a settlor’s assets from creditors while the settlor is alive but to have 

it protect the settlor’s beneficiaries from the settlor’s creditors after the settlor’s death. Accordingly, 

the Massachusetts Supreme Judicial Court held that a self-settled trust does not become 

protected from the settlor’s creditors upon the settlor’s death. 

The trustee argued that because Belanger did not receive assets during his lifetime, he was not 

able to “have his cake and eat it too.” However, the Massachusetts Supreme Judicial Court 

responded by explaining that the important point is what is within the trustee’s power, not what 

the trustee actually does. Tilcon Capaldi, Inc., 249 F.3d at 60. 

Finally, the Massachusetts Supreme Judicial Court concluded that the equities simply do not allow 

Belanger to murder Harry’s parents and then leave Harry with no recovery in a subsequent 

wrongful-death action, despite Belanger possessing substantial assets. 

The Supreme Court of Massachusetts answered the certified question by holding that a self-

settled spendthrift irrevocable trust that is governed by Massachusetts law and that allowed 

unlimited distributions to the settlor during his lifetime does not protect assets in the irrevocable 

trust from a reach-and-apply action by the settlor’s creditors after the settlor’s death. 

 Wilburn v. Mangano, 851 S.E.2d 474 (Va. 2020) 

The Virginia Supreme Court found that the term “fair market 

value” on a specific date in a codicil, without more, failed to 

provide sufficient certainty as to the purchase price to warrant 

specific performance of an option contract for sale 

On March 19, 2002, Jeanne Mangano executed a will wherein she left her residence to her three 

daughters, Ann, Mary and Carol, and granted her son, Anthony, an option to purchase the 

property from his sisters. Under the terms of the will, Anthony could exercise the option within one 

year from the probate of Jeanne’s will at a price equal to the property’s real estate tax assessment 

in the year of her death. On Oct. 12, 2005, Jeanne executed a codicil that revised the purchase 
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price “to an amount equal to the fair market value at the time of Jeanne’s death.” Jeanne died 

Nov. 16, 2005. 

Shortly thereafter, Anthony sent a letter to his sisters “to serve as legal notice of his intent to 

exercise the option to purchase” under the terms of the will or the codicil, whichever was found to 

be valid. Anthony also filed suit to set aside the codicil, which a jury determined to be valid. 

The sisters then filed suit to compel Anthony to purchase the property in accordance with his 

exercise of the option. The sisters alleged they had obtained two appraisals of the fair market 

value of the property as of Jeanne’s death—one valuing the property at $311,000, and the other 

at $270,000. They requested that Anthony be compelled to specifically perform. 

Anthony filed a demurrer. He contended that there was no enforceable contract because “an 

amount equal to the fair market value at the time of Jeanne’s death” is not a sufficiently specific 

term to establish mutual assent as to the purchase price of the property. The trial court sustained 

Anthony’s demurrer and entered an order dismissing the case with prejudice. The trial court held 

that there was no enforceable contract because “the will, codicil, and notice of acceptance did not 

determine the purchase price and did not provide a method of determining the purchase price.” 

The sisters appealed. 

Price is a material term of a contract, and it must be specified in the agreement itself, or the 

agreement must provide a mode for ascertaining it with certainty before a court will compel 

specific performance. Moorman v. Blackstock, Inc., 276 Va. 64, 75 (2008). 

The term “fair market value” generally means the price a seller is willing to accept, and a buyer is 

willing to pay, on the open market and in an arm’s-length transaction. 

The Virginia Supreme Court held “fair market value” on a specific date, without more specificity, 

is not a sufficiently certain price term to allow a court to compel specific performance of a contract 

regarding the purchase of real estate and upheld the trial court’s decision. 

In considering specifically whether “fair market value” in these circumstances is sufficiently 

specific to set the purchase price, the court relied on the fact that “[t]here is no single fixed 

approach to determine fair market value, as applied by appraisers or Virginia courts.” Rather, 

Virginia courts recognize a variety of approaches, including without limitation, the cost approach, 

the income approach, the sales approach and the comparable sales approach. Given the 

multitude of valuation approaches, the court found that without additional specification, the term 

“fair market value” on a specific date failed to provide a mode for ascertaining the price with 

sufficient certainty to allow the court to compel specific performance on the option. 
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 Neal v. Neal, 2020 Tex. App. LEXIS 4514, 2020 WL 3263433 

A Texas appeals court upheld a final judgment construing a 

trust when the trust was later challenged 

Brucilla Neal created a revocable trust in 1991. Under the terms of the trust, upon Brucilla’s death, 

the trust assets would go in certain percentages to her daughter, Karen, to her son, George, and 

to her nephew, Homer. The trust also provided that under no circumstances would George receive 

any assets from the trust if he had a relationship with Pamela Faulkner. 

In 2007, Brucilla amended her trust to provide that instead of Karen and George receiving the 

trust assets outright, the assets would be placed in separate trusts for their benefit. In addition, 

the amendment provided that Karen and George, at each of their deaths, could each devise by 

will how to distribute any remaining trust assets to their descendants; otherwise, the assets would 

go to their respective descendants. 

In 2008, Brucilla amended her trust again to provide that if George predeceased her or had a 

relationship with Pamela Faulkner, his share of the trust assets would go to Karen during her 

lifetime and then to Karen’s descendants. In addition, the 2008 amendment provided that at 

George’s death, the remaining assets of George’s trust would go to Karen or Karen’s 

descendants. Thus, pursuant to the 2008 amendment, George no longer had the ability to devise 

by will his share of the trust assets to his descendants and his descendants no longer held 

remainder interests in the trust. 

Brucilla died in January 2009; Karen died later that year. Homer served as trustee of George’s 

trust. A dispute arose between George and Homer regarding distributions. Homer filed a 

declaratory judgment action to determine his obligations as trustee. George counterclaimed 

seeking to invalidate the 2008 amendment. The trial court joined Karen’s children, George Whisler 

and Melanie Pugh. 

The parties mediated the conflict and later entered into a settlement agreement, and the trial court 

entered a final judgment in 2012. The trial court judgment, consistent with the settlement 

agreement, modified Brucilla’s trust to remove all provisions regarding Pamela Faulkner. 

However, the judgment retained the language stating that upon George’s death, the assets are 

distributed to Karen or to her living descendants. The final judgment also stated that, given 

Karen’s death, “George Whisler and Melanie Pugh are the only children of Karen S. Pugh, and 

are the only remainder beneficiaries of the George’s Trust.” 

George died in 2017. His widow and estate administrator sought to obtain funds from his trust. 

The trustee informed the estate administrator that he intended to distribute the assets to Karen’s 

descendants. Afterward, the estate administrator filed a declaratory judgment. The trial court 

entered a judgment confirming George Whisler and Melanie Pugh as the only remainder 

beneficiaries of the trust. The estate administrator appealed. 
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The court interprets an agreed judgment like a contract between the parties, seeking to harmonize 

and give effect to all its provisions so none are rendered meaningless. See Mann v. Propst, No. 

05-19-00432-CV, 2020 Tex. App. LEXIS 2581, 2020 WL 1472212, at *6 (Tex. App.—Dallas Mar. 

26, 2020, no pet.) (mem. op.). 

On appeal, George’s estate argued that the agreed judgment made George Whisler’s and 

Melanie Pugh’s remainder interests contingent on George either predeceasing Brucilla or having 

a relationship with Pamela Faulkner, and because neither occurred, George Whisler’s and 

Melanie Pugh’s interests were divested. The Court of Appeals disagreed with George’s estate. 

The Court of Appeals found that George’s estate ignored the 2012 settlement agreement, which 

clearly stated that George Whisler and Melanie Pugh are the only remainder beneficiaries of 

George’s trust. Accordingly, the Court of Appeals confirmed the judgment of the trial court. 

 Ron v. Ron, 836 Fed.Appx. 192 (5th Cir. 2020) 

The 5th U.S. Circuit Court of Appeals affirmed the U.S. District 

Court, Southern District of Texas, decision that a trust protector 

has no fiduciary duty to the settlor 

A wife created a trust with her children as beneficiaries and naming her husband as trustee and 

a friend as the trust protector. The trust agreement provided that the trust protector’s purpose is 

“to direct the trustee in certain matters concerning the trust, and to assist, if needed, in achieving 

[the wife’s] objectives expressed by other provisions of [the wife’s] estate plan hereunder.” The 

trust agreement also permitted the trust protector to add, among others, the husband, as a 

beneficiary of the trust. The trust agreement stated that the trust protector’s authority was 

conferred “in a fiduciary capacity.” 

Husband and wife later separated. The wife filed suit against the trustee and the trust protector 

alleging that: (1) the husband made inappropriate transfers of community property to the trust 

both before and after the couple’s divorce, and (2) the trust protector wrongfully added the 

husband as a trust beneficiary.  

The trustee and the trust protector filed motions to dismiss, which were granted by the U.S. District 

Court, Southern District of Texas. See Ron v. Ron, 2020 WL 1426392 (S.D. Tex Feb. 4, 2020). 

The wife appealed. 

Texas law recognizes two types of fiduciary relationships: formal fiduciary relationships and 

informal fiduciary relationships. A formal fiduciary relationship is expressly created by law or the 

terms of an agreement, such as an attorney’s fiduciary duties to a client. By contrast, an informal 

fiduciary relationship arises from a special relationship of trust and confidence. The special 

relationship must exist prior to and apart from the transaction in question. 

116



 

© 2022 McGuireWoods LLP                                                                                                                                                           95 

The 5th U.S. Circuit Court of Appeals agreed that the trust protector owed no duty to the wife, as 

the settlor. 

First, no formal fiduciary relationship existed between the wife and the trust protector. Under the 

Texas statute governing trust protectors, the trust protector’s fiduciary duties were owed to the 

trustee, and not the settlor. Furthermore, the trust agreement stated that the wife had no interest 

or incidence of ownership in the trust. Accordingly, the wife could not compel the trust protector 

to take an action and the trust protector owed the wife no duties under the trust agreement. 

Second, no informal relationship existed between the wife and the trust protector where the only 

evidence of a “special relationship” between the two was the wife’s appointment of him as trust 

protector. 

McGuireWoods Fiduciary Advisory Services regularly reports on cases of interest related to trust 

protectors, such as the following: 

• In re the Macy Lynne Quintalla Trust, 2018 WL 4903068 (Tex. App. 2018) (failure to 

provide a means to remove and replace trust protector leads to litigation; trust protector 

not an “interested person” in the trust with the authority to request trust accountings) 

(discussed at https://www.mcguirewoods.com/client-resources/Alerts/2019/4/recent-

cases-of-interest-to-fiduciaries) 

• IMO Ronald J. Mount, 2012 Irrevocable Dynasty Trust U/A/D December 5, 2012, No. CV 

12892-VCS, 2017 WL 4082886 (Del. Ch. Sept. 7, 2017) (holding that a trust instrument 

may allow a trust protector to act in a non-fiduciary capacity; therefore, dismissing a claim 

against a trust protector for breach of fiduciary duties) (discussed at 

https://www.mcguirewoods.com/client-resources/Alerts/2018/7/recent-fiduciary-cases-

july-2018) 

 Platt v. Griffith, 853 S.E.2d 63 (Va. 2021) 

The Virginia Supreme Court held that the personal 

representative of an estate is the only party entitled to bring suit 

on behalf of the estate for personal claims that would belong to 

the decedent during the decedent’s lifetime 

In 2008, Dr. Lloyd Griffith executed a will leaving his residuary estate, including 704-acre Albany 

Farm, in a lifetime trust for the benefit of his second wife, Mary Cate. If Mary Cate predeceased 

Dr. Griffith, Albany Farm would pass to Dr. Griffith’s son, Charles, apart from two 10-acre parcels, 

one for each of Dr. Griffith’s two daughters, Mary and Lindsay. 

In 2010, Dr. Griffith executed a new will, revoking and replacing all prior wills. The 2010 will left a 

20-acre parcel of Albany Farm to each of Mary and Lindsay. Dr. Griffith left the remainder of his 

property, including the remaining 664 acres of Albany Farm, to Charles and Mary Cate. 
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In 2016, Dr. Griffith executed a deed of gift giving the entire 704-acres of Albany Farm to Charles 

and Mary Cate. Mary Cate received a life estate and the remainder went to Charles. The 2016 

deed was silent as to the two 20-acre parcels Dr. Griffith's 2010 will left to Mary and Lindsay. 

Dr. Griffith died six months following the 2016 deed of gift. He was survived by Mary Cate, 

Charles, Mary, and Lindsay. Initially, Dr. Griffith’s 2008 will was probated. However, Charles, in 

his capacity as personal representative of the estate, later filed a suit requesting to probate the 

2010 will. Mary and Lindsay unsuccessfully challenged the validity of the 2010 will, and they did 

not appeal the trial court decision. 

In 2018, the daughters sued Mary Cate and Charles individually, alleging that they conspired to 

convert $13 million of Dr. Griffith's assets and used their confidential relationship with Dr. Griffith 

to unduly influence him into signing the 2014 chattel deed and the 2016 deed of gift. Accordingly, 

the daughters sought a declaration that both were void. 

Mary Cate and Charles individually moved to dismiss the daughters’ complaint for lack of 

standing. 

The circuit court dismissed the complaint with prejudice, noting that the transfers at issue occurred 

during Dr. Griffith's lifetime. Accordingly, the circuit court concluded that only Dr. Griffith's personal 

representative could bring the claims. The court specifically held that the daughters did not have 

"any right, title or interest" to the property at issue, as the 2016 deed of gift extinguished the prior 

testamentary gifts of the two 20-acre parcels on Albany Farm. 

Mary and Lindsay appealed, arguing that they are “vested beneficiaries” of two 20-acre parcels 

of Albany Farms, and thus have standing to pursue the rescission of the 2016 inter vivos deed of 

gift. 

To establish standing, a litigant must "show an immediate, pecuniary, and substantial interest in 

the litigation, and not a remote or indirect interest." Westlake Props., Inc. v. Westlake Pointe Prop. 

Owners Ass'n., Inc., 273 Va. 107, 120, 639 S.E.2d 257 (Va. 2007). Under Virginia law, the proper 

party to litigate on behalf of the estate is the personal representative, not a beneficiary of the 

estate, even when the personal representative is also a possible beneficiary. Reineck v. Lemen, 

292 Va. 710, 722, 792 S.E.2d 269 (Va. 2016); see also Va. Code § 1-234. 

A specific bequest is revoked if the testator disposes of the property prior to death. See May v. 

Sherrard, 115 Va. 617, 623, 79 S.E. 1026 (1913); King v. Sheffey, 35 Va. (8 Leigh) 614, 619 

(1837). This is called “ademption by extinction.” 

The Virginia Supreme Court held that the daughters lacked standing to seek the rescission of the 

inter vivos 2016 deed of gift. As potential beneficiaries under the 2010 will, the daughters’ claims 

only indirectly benefit them. Rather, the entity that “directly benefits” is Dr. Griffith’s estate. 

Moreover, the rescission claim would have belonged to Dr. Griffith during his lifetime, and 

consequently, such claim is inherently on behalf of the estate. Accordingly, the proper party to 
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litigate claims related to the 2016 gift is the personal representative of Dr. Griffith’s estate, not the 

daughters. 

The daughters argued that it was unreasonable to expect Charles, as personal representative, to 

pursue these claims on behalf of the estate. The misconduct directly benefits Charles and he is 

the perpetrator. The Virginia Supreme Court dismissed such concerns where the daughters had 

failed to file a petition to remove and replace Charles as personal representative of the estate. 

The Virginia Supreme Court affirmed the circuit court’s decision and held that Charles, as 

personal representative, was the only one who had standing to seek rescission of the 2016 deed 

of gift. 

In a footnote, the court also noted that the daughters were not “vested beneficiaries” of the two 

20-acre parcels of Albany Farms under the 2010 will. The two parcels were conveyed by the 2016 

deed of gift. As a result, they were not part of Dr. Griffith’s estate, and the daughters’ interests 

never vested. 

 In re McGregor, 954 N.W.2d 612 (Neb. 2021) 

The Nebraska Supreme Court held that a nonjudicial settlement 

agreement was in conflict with a material purpose of a 

decedent’s trust and therefore would not be enforced. 

Clifford and Evelyn McGregor were a married couple in Nebraska. During their lifetimes, both 

Clifford and Evelyn established separate revocable trusts and funded the same with different 

assets. In 2009, Clifford died, survived by Evelyn, and his revocable trust became irrevocable. 

Evelyn became sole trustee of the trust.  

The assets in the trust were used to fund a family trust. Pursuant to the terms of the family trust, 

upon Evelyn’s death, the family trust was to be equally distributed to separate trusts for each of 

Clifford and Evelyn’s two children, Allen and Debra. Further, the separate trusts were to be funded 

with equal shares of the family trust, to the extent possible. Allen and Debra were appointed as 

trustees of their respective separate trusts. The assets distributed to the separate trusts were to 

remain in trust. 

During Allen and Debra’s lives, Allen and Debra were to be primary beneficiaries of the separate 

trusts, and the separate trusts were to be non-support discretionary spendthrift trusts, with creditor 

protection. At Allen and Debra’s deaths, they each had limited powers of appointment to any 

person, corporation, or other entity, but not to themselves, their estates, or creditors of their 

estates. 

In 2011, Evelyn, Allen and Debra entered into a trust settlement agreement that provided for the 

distribution outright of the family trust assets to Allen and Debra. Under the settlement agreement, 
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Allen also would have received an additional tract of land not originally provided for in the family 

trust.  

In 2017, Evelyn notified Allen that she was revoking her consent to this agreement. Allen filed 

suit, requesting that the trial court enforce the agreement. Evelyn requested that the trial court 

find that (1) the agreement was nonbinding; (2) the agreement was in violation of a material 

purpose of the trust; (3) the agreement did not include all potential beneficiaries; and (4) the 

agreement lacked consideration.  

After a bench trial, the trial court rejected the agreement. The trial court found the agreement to 

be nonbinding because it did not include all interested persons as the assets of the separate trusts 

could be distributed to the descendants of Allen and Debra who were not represented in the 

settlement agreement. 

The trial court also held that the agreement did, in fact, violate a material purpose of the family 

trust, because (1) Allen would have received additional land not provided for in the family trust; 

(2) Allen and Debra would have received the trust assets outright, as opposed to such assets 

being held in the separate trusts; and (3) equalization of Allen and Debra’s shares would have 

been required, where it was not under the terms of the family trust.  

Allen appealed these rulings of the trial court. 

While disputes over the administration of trusts are encouraged to be resolved through nonjudicial 

means, Nebraska law authorizes courts to determine the validity of a nonjudicial settlement 

agreement under code or law. 

Neb.Rev.St. § 30-3811(c) provides that “[a] nonjudicial settlement agreement is valid only to the 

extent it does not violate a material purpose of the trust .... A spendthrift provision in the terms of 

the trust is presumed to constitute a material purpose of the trust.” Neb.Rev.St. § 30-3803-17 

provides that a spendthrift provision means “a term of trust which restrains both voluntary and 

involuntary transfer of a beneficiary’s interest.” 

Neb.Rev.St. § 30-3830 provides that the material purposes of a trust are determined by the intent 

of the settlor, to the extent such purposes are lawful, not contrary to public policy, possible to 

achieve, and for the benefit of the beneficiaries. According to the Restatement (Second) of Trusts 

§ 337(2), if a trust must be preserved to carry out the material purpose of a trust, the beneficiaries 

cannot compel its termination.  

The Supreme Court of Nebraska found that Clifford’s overriding intent and design of the family 

trust is to hold the children’s interests in trust and restrain the transfer of such interests. The 

Supreme Court of Nebraska further observed that the trust instrument contained spendthrift 

provisions, and that the shares for the children were to be held in trust. Lastly, the Supreme Court 

of Nebraska determined that the separate trusts were to be irrevocable and not amended by any 

person. 
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Accordingly, the Supreme Court of Nebraska determined that the settlement agreement violated 

several material purposes of the trust, by allowing the transfer of the children’s interests outright. 

A byproduct of such an outright transfer would be that creditors of the children would have an 

easier path to accessing such interests, which is also in conflict with a material purpose of the 

trust and the limited power of appointment it provided to the children. 

Allen had argued that the couple intended for their revocable trusts to be joint and reciprocal, and 

Evelyn’s consent to the transfer spoke to Clifford’s actual intent, or lack thereof, to place strict 

limitations on the transfer of assets. However, the Supreme Court of Nebraska found that the trust 

contained a detailed provision that Clifford’s trust was to operate independently of Evelyn’s trust. 

The spendthrift provisions included in the trust established a material purpose, and the nonjudicial 

settlement agreement Allen pursued would have interfered with this material purpose by providing 

for outright distributions of trust assets. 

The Supreme Court declined to rule on the further issues addressed by the trial court, namely 

whether the other modified terms constituted material purposes of the trust, and whether all of the 

interested persons were parties to the agreement. The Court instead based its reasoning solely 

on the existence of the spendthrift provision and the proposed modification to terminate the trusts 

in the future; because the Court found this would have violated a material purpose of the trust, 

the Court found the nonjudicial settlement agreement unenforceable. 

 In re Matter of the Ruff Management Trust, 2020 WL 7065829 (Tex. Ct. 
App. Dec. 3, 2020) 

A Texas Court of Appeals held that a trial court’s order 

modifying the trustee removal provisions of a trust agreement 

was not subject to review on appeal because the modification 

was consistent with the material purposes of the trust and 

caused no harm to the interested parties 

Suzann Ruff and her son Mike created the Ruff management trust in 2007, with Suzann as the 

primary beneficiary and her five children as remainder beneficiaries. Following the resignation of 

Mike and then Frost Bank as trustees, Suzann’s three children Tracy, Mark and Kelly (the “three 

children”) became co-trustees, in accordance with the terms of the trust. In 2019, Suzann filed a 

motion to modify the trust, which the trial court denied, and subsequently filed another motion to 

modify or terminate the trust, or alternatively, to appoint a new trustee. Specifically, the motion 

requested modification to eliminate the requirement that Suzann act jointly with Mike to appoint a 

successor trustee and instead allow her to appoint a trustee on her own. The three children 

opposed the second motion. After hearing evidence and the parties’ positions, the judge signed 

an order modifying the trust. The three children appealed, arguing that the trial court’s trust 

modification was an abuse of discretion and reversible error because: (i) the evidence was legally 
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insufficient to support the modification and the modification was contrary to the trust’s purpose, 

and (ii) the order was signed without affording them a jury trial. 

On petition of a trustee or beneficiary, a court may order that the trustee be changed, that the 

terms of the trust be modified, that the trustee be directed or permitted to do acts that are not 

authorized or that are forbidden by the terms of the trust, that the trustee be prohibited from 

performing acts required by the terms of the trust, or that the trust be terminated in whole or in 

part if: (1) the purposes of the trust have been fulfilled or have become illegal or impossible to 

fulfill; (2) because of circumstances not known to or anticipated by the settlor, the order will further 

the purposes of the trust; (3) modification of administrative, non-dispositive terms of the trust is 

necessary or appropriate to prevent waste or impairment of the trust’s administration; (4) the order 

is necessary or appropriate to achieve the settlor’s tax objectives or to qualify a distributee for 

governmental benefits and is not contrary to the settlor’s intentions; or (5)(a) continuance of the 

trust is not necessary to achieve any material purpose of the trust, or (b) the order is not consistent 

with a material purpose of the trust. 

On appeal, the Court of Appeals held that the modification caused no harm to the appellants, and 

therefore, a determination of the sufficiency of the evidence was irrelevant. A trust modification is 

within the trial court’s discretion. More specifically, because of conflict between Suzann and Mike, 

including arbitration wherein Mike was found to have committed fraud with respect to the trust, 

the trial court’s order recognized Suzann’s right to seek court approval to replace or remove a 

trustee. The order did not remove the three children as trustees, and therefore the three children 

did not suffer any actual harm as a result of the modification. 

The Court of Appeals further held that the modification was not inconsistent with the trust’s 

purpose. The trust agreement directs the trustees to make distributions of income and principal 

to the settlor (Suzann) for health, support, maintenance, education, and best interests. The 

modification does not appoint Suzann as trustee or affect how the trustees make distributions. It 

simply changed the third party involved in the decision to remove and replace a trustee. 

Lastly, the Court of Appeals held that the three children were not deprived of their right to a jury 

trial because they failed to timely object to proceeding before the trial court. Although the three 

children filed two jury demands before the hearing, the three children failed to object on the record 

when the trial court proceeded without a jury or otherwise affirmatively indicate that they intended 

to stand on their perfected jury trial right and continued to participate in the modification hearing. 

Thus, the issue was not preserved for review by the Court of Appeals. 

The Restatement also discusses whether a change in trustee, or in management of the assets, 

might violate a material purpose, and suggests that the ability to provide for ongoing management 

of the assets might be a material purpose that justifies the non-termination of the trust, or, in our 

case, the extension of the trust. See Restatement (Third) Trusts, § 65(2), cmt. f. 
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With respect to whether a modification should be allowed to change the provisions regarding 

successor trustees, the Restatement suggests that a revision regarding who might serve as 

trustee are to be particularly (although sympathetically) reviewed. The comment explains, “a 

proposed modification might change the trustee or create a simple, inexpensive procedure for 

appointing successor trustees, or it might create or change procedures for removing and replacing 

trustees. Modifications of these types may well improve the administration of a trust and be more 

efficient and more satisfactory to the beneficiaries without interfering with a material purpose of 

the trust.”  Restatement (Third) of Trusts, Section 65 cmt. f. 

In sum, the available sources would find the settlor’s intent to be relevant in this inquiry, but the 

sources also encourage that “changes … in trustee provisions are to be particularly but 

sympathetically scrutinized for possible conflict with a material trust purpose,” see Restatement 

(Third) of Trusts, Section 65 cmt. f. 

But the comment continues that “repeated modifications to change trustees or even a particular 

change of trustee, or an amendment of provisions relating to the trusteeship, might have the effect 

of materially undermining the contemplated qualities or independence of trustees. A given change 

might even have the effect of shifting effective control of the trust in such a way as to be 

inconsistent with a protective management purpose or other material purpose of the trust. Thus, 

changes of trustees or in trustee provisions are to be particularly but sympathetically scrutinized 

for possible conflict with a material trust purpose.” Id. 

The Restatement cites a “thoughtful and interestingly illustrative opinion” from a trial court in South 

Dakota from 1999. In that case, the judge approved a change of trustee from one bank to another, 

since “it is not necessary that [the initial corporate trustee] invest the trust assets and distribute 

the income. Another trustee can do this function and it is not a material purpose of the [trust] that 

[the initial corporate trustee] complete this function.” But the judge denied a change in the trustee 

provisions to allow the beneficiaries to substitute future trustees. The court explained, “[u]nlike 

the first petition to substitute trustees, it cannot be presently ascertained whether a future 

substitution will cause a material change to the Hogan Trust. If this petition is granted, the 

Beneficiaries can substitute trustees until they find a sympathetic trustee who complies with their 

demands.” Restatement (Third) of Trusts § 65, cmt. f, Reporter’s Notes (2003). 

McGuireWoods Fiduciary Advisory Services regularly reports on cases of interest related to 

modifications of trusts related to a “material purpose” and other standards, especially regarding 

issues related to removal and replacement of a trustee, such as the following: 

• In re Trust of Fenske, 930 N.W.2d 43 (Neb. 2019) (When beneficiaries filed a petition to 

remove a bank as trustee and to appoint the husband of one of the beneficiaries as 

successor trustee, the Court found that the settlor had selected an independent trustee 

deliberately and found that one of the purposes of removing and replacing the trustee was 
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to allow for termination of the trust. The Court concluded that the revision was "inconsistent 

with a material purpose of the trust,” and the Court denied the petition.). 

• In re Trust under Agreement of Taylor, No. 15 EAP 2016, 2017 WL 3044242 (Pa. July 19, 

2017) (holding that judicial modification of trust is not permitted to amend a trust to allow 

beneficiaries to remove and replace a trustee; under Pennsylvania law, absent specific 

language in the trust agreement, the provision allowing judicial removal of trustees is the 

exclusive judicial means of removing a trustee). 

• In re Trust under Will of Wallace B. Flint for the Benefit of Katherine F. Shadek, C.A. No. 

10593-VCL, 2015 WL 3823900 (Del. Ch. June 17, 2015) (in which the court declined to 

modify a trust to insert an investment director, reasoning that the settlor intended that the 

trustee also manage investments). 

 Hodges v. Johnson, 2020 WL 5648573 (May 13, 2020) 

The Supreme Court of New Hampshire held that trustees were 

not entitled to reimbursement or indemnification for fees 

incurred in defending improper decantings where the trustees 

were found to have been in serious breach of fiduciary duties 

David Hodges created two irrevocable trusts to hold stock in a family business, with William 

Saturley and Alan Johnson (the “former co-trustees”) as trustees. The trusts ultimately created 

separate trusts for the benefit of the Hodges children and stepchildren. Hodges hired attorney 

McDonald in 2009 to assist with estate planning, and stated he wanted to revoke the provisions 

benefiting his stepchildren. McDonald advised that the trusts could be decanted to new trusts, of 

which the stepchildren would not be beneficiaries. Over a few years, McDonald decanted the 

trusts three times. 

First, in 2010, Johnson resigned as trustee in favor of McDonald. McDonald decanted both trusts, 

removing the stepchildren as beneficiaries. Johnson was reappointed as trustee and McDonald 

resigned. Second, in 2012, McDonald was appointed as trustee and decanted the trusts to 

exclude Hodges’ biological son, David Jr. Again, to accomplish this, Johnson resigned as trustee 

in favor of McDonald. McDonald decanted both trusts, Johnson was reappointed as trustee, and 

McDonald resigned. Lastly, in 2013, McDonald was appointed as trustee and decanted the trusts 

to exclude Hodges’ wife, Joanne. After decanting, McDonald resigned as trustee and Johnson 

was reappointed as trustee. 

In 2014, David Jr. and the stepchildren filed a petition to invalidate the decantings and to remove 

Johnson and Saturley as trustees. The Circuit Court ruled in favor of the beneficiaries. Johnson, 

Saturley and McDonald appealed. On appeal, the Supreme Court of New Hampshire affirmed the 

trial court’s order declaring the decantings void ab initio and removing Saturley and Johnson as 
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trustees. After the case was returned to the trial court, the trial court appointed Judith Bomster 

and J. Daniel Marr as successor co-trustees of the trusts. 

The former co-trustees filed a motion for fees and costs they personally incurred while defending 

the decantings. The successor co-trustees objected and filed a motion asking the court to order 

the former co-trustees to repay the trusts for fees and costs incurred on behalf of the former co-

trustees to defend the decantings. The trial court denied the former co-trustees’ motion, granted 

the successor co-trustees’ motion and ordered the former co-trustees to reimburse the trusts. The 

former co-trustees appealed. 

A trustee is entitled to be reimbursed out of the trust property, with interest as appropriate, for 

expenses that were properly incurred in the administration of the trust. R.S.A. § 564-B:7-

709(a)(1). The official comments to the Uniform Trust Code provide that “reimbursement under 

this section may include attorney’s fees and expenses incurred by the trustee in defending an 

action. However, a trustee is not ordinarily entitled to attorney’s fees and expenses if it is 

determined that the trustee breached the trust.” 

In administering, investing and managing the trust and distributing the trust property, the trustee 

may incur only costs that are reasonable in relation to the trust property, the purposes of the trust 

and the skills of the trustee. R.S.A. § 564-B:8-805. 

The Supreme Court of New Hampshire affirmed the trial court’s order, holding that (1) fees and 

costs incurred by the former co-trustees to defend improper decantings were not “properly 

incurred” in connection with their duties to administer the trusts; (2) the former co-trustees were 

not entitled to statutory indemnification for “reasonable” costs incurred in defending the 

decantings; and (3) the court could require the former co-trustees to personally reimburse the 

trusts for attorney’s fees and costs incurred in defending the former co-trustees’ improper 

decantings. 

The trial court ruled that the former co-trustees were not entitled to reimbursement because the 

fees and costs incurred to defend the decantings were not “properly incurred” as part of their 

duties to administer the trusts. The former co-trustees were found to have committed a serious 

breach of trust. In affirming the trial court’s findings, the Supreme Court noted that the former co-

trustees had no fiduciary duty to defend their misconduct. The conflict between the interests of 

the beneficiaries was created by the decanting; thus, the former co-trustees were not entitled to 

reimbursement for expenses related thereto. The former co-trustees failed to obtain independent 

legal advice or petition a court for instruction as to the proposed decantings, and instead 

proceeded based solely on the advice of the settlor’s counsel. 

The Supreme Court agreed with the trial court that the circumstances of the decantings should 

have caused the former co-trustees to have reasonable doubt as to whether the decantings were 

proper, and that the trial court did not err in suggesting that the former co-trustees could have 

filed a petition for instruction or obtained an independent legal opinion, instead of relying on 
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McDonald’s advice. Accordingly, the trial court did not err in ruling that the former co-trustees 

were not entitled to reimbursement for the fees and costs personally incurred to defend the 

decantings. 

The Supreme Court further agreed with the trial court with respect to the former co-trustees’ 

request for indemnification for reasonable costs. The trial court ruled that the former co-trustees 

were not entitled to indemnification because of their “serious and egregious breaches,” and the 

Supreme Court found such ruling to be supported by the evidence and not contrary to law. The 

trial court ruled that the former co-trustees breached their duty of impartiality, and as such breach 

could reasonably be deemed “serious,” the Supreme Court found no error in the trial court’s 

determination on indemnification. 

Lastly, the Supreme Court affirmed the trial court’s award of attorney’s fees to the successor co-

trustees, noting that the trial court determined that, because of the former co-trustees’ serious 

breach, improper reliance on the settlor’s counsel (McDonald), failure to seek independent legal 

advice or court guidance concerning their duties, and pursuit of the decantings that increased the 

likelihood of litigation, it would be unfair and unjust to charge the trusts with the costs of litigation 

in defense of a breach of fiduciary duty. 

For analysis of the prior cases of Hodges, see the following McGuireWoods Fiduciary Advisory 

Services alerts: 

• Hodges v. Johnson, 2017 WL 6347941 (N.H. 2017) (affirming an order declaring a trust 

decanting void ab initio and removed the trustees for breach of duty of impartiality) 

(discussed here (https://media.mcguirewoods.com/publications/2018/Recent-Cases-

Interest-Fiduciaries-July-2018.pdf)  

McGuireWoods Fiduciary Advisory Services regularly reports on cases of interest related to 

decanting, such as the following: 

• Ferri v. Powell-Ferri, 72 N.E. 3d 451, 476 Mass. 651 (2017); Ferri v. Powell-Ferri, 165 A.3d 

1137, 326 Conn. 438 (2017) (holding, inter alia, that a decanting was valid, despite 

individual’s withdrawal right, because individual had not yet exercised withdrawal right) 

(discussed at https://media.mcguirewoods.com/publications/2017/Recent-Cases-of-

Interest-to-Fiduciaries-November-2017.pdf); for the latest updates on this case, see 

https://www.mcguirewoods.com/client-resources/Alerts/2021/11/recent-cases-of-interest-

to-fiduciaries-november-2021)  

• In re Hoppenstein, 162 A.D.3d 512, 79 N.Y.S.3d 133 (2018) (when trustee distributed trust 

property to a new trust that removed one child as a beneficiary, the disinherited child sued 

on the grounds that the new trust was invalid because it improperly eliminated a 

beneficiary; the Court held that failure to give required Crummey notices did not prevent 

withdrawal rights from lapsing and did not give the beneficiaries a vested right in trust 
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principal sufficient to void the transfer of those assets to a new trust) (discussed at 

https://media.mcguirewoods.com/publications/2017/Recent-Cases-of-Interest-to-

Fiduciaries-November-2017.pdf) 

 Turk v. Morris, Manning & Martin, LLP, Case 1:20-mi-99999-UNA (N.D. 
Ga. 2020) 

Class action plaintiffs alleged that law firm and other 

defendants promoted and advised on prepackaged conservation 

easements that did not qualify for the charitable deduction from 

federal income tax 

William Turk and other plaintiffs sued law firm Morris, Manning & Martin, LLP, and other 

defendants in the Northern District of Georgia alleging that the defendants induced Turk and the 

other plaintiffs to participate in a conservation easement deduction strategy called the Syndicated 

Conservation Easement Strategy (SCE strategy). 

Turk alleged that the SCE strategy used a complex web of partnerships to convey real estate 

interests to a charity after fraudulently inflating the value of the donated interests. Turk further 

alleged that the defendants sold the scheme to him and other clients to obtain the corresponding 

tax deduction. 

In particular, Turk alleged that the defendants sold “prepackaged” appraisals that vastly 

overstated the fair market value of the interest being donated to charity, which in turn overstated 

the charitable deduction the donor (such as himself) could receive. Turk alleged that the 

defendants knew or should have known that the transactions did not meet the requirements to 

qualify for a conservation easement deduction. Turk also alleged that promotional materials sent 

to prospective clients indicated a donor could receive $2 in tax savings for every $1 invested. 

Turk also alleged that, without informing him or the other plaintiffs, the defendants entered into 

improper agreements with each other that eliminated their independence and furthered the 

defendants’ best interests over the interests of the plaintiffs, who were their clients. 

Turk alleged breaches of fiduciary duty, racketeering, fraud, negligent misrepresentation and 

other claims, and requested ordinary and punitive damages as well as disgorgement of fees. 

Taxpayers can claim a charitable deduction for granting conservation easements on real estate. 

However, the easement must meet several strict requirements under the Internal Revenue Code 

and Treasury Regulations. The IRS has listed syndicated conservation easement transactions as 

potentially abusive in that they may exploit the deduction by obtaining appraisals that inflate the 

value of the property and accordingly the tax deduction to the donor. 

The District Court has not yet ruled on the defendants’ motion to dismiss. 
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 Burgess v. Johnson, 835 Fed. Appx. 330, 2020 WL 6479178 (Nov. 4, 2020) 

The 10th U.S. Circuit Court of Appeals held that a trustee’s 

power under the trust agreement to submit a claim against the 

trust or the trustee to arbitration did not allow the trustee to 

compel arbitration of a beneficiary’s claim for breach of trust 

Howard Johnson served as sole trustee of a trust created under Oklahoma law. In May 2019, the 

beneficiaries of the trust sued Johnson in federal court alleging he breached his fiduciary duties 

by wrongfully taking trust assets. 

Johnson moved to compel arbitration of the beneficiaries’ claim. He cited a provision of the trust 

agreement that authorized him “[t]o compromise, contest, submit to arbitration or settle all claims 

by or against, and all obligations of, the Trust estate or the Trustees” (the arbitration provision). 

Johnson further pointed out that the trust agreement allowed him to exercise this authority “in [his] 

sole discretion.” 

The District Court for the Northern District of Oklahoma denied Johnson’s motion to compel 

arbitration. Johnson appealed to the 10th U.S. Circuit Court of Appeals. 

A court will apply contract law principles to analyze an agreement to arbitrate claims. In construing 

the terms of a contract, the document’s plain language governs its interpretation. 

The 10th Circuit affirmed the District Court’s denial of Johnson’s motion to compel arbitration. The 

court found that the arbitration provision simply granted the trustee a range of options to resolve 

disputes, which also included the power to compromise and settle claims. The trust agreement 

did not empower Johnson to compel others to arbitrate claims. 

In reviewing the arbitration provision, the court noted that the provision applied to beneficiaries’ 

claims as well as claims involving third parties who had no interest in the trust. The arbitration 

provision clearly did not (and could not) allow the trustee to compel a third party to submit to 

arbitration. Therefore, the court found it unlikely the grantor had intended the arbitration provision 

to require the beneficiaries to arbitrate claims against the trustee. 

McGuireWoods Fiduciary Advisory Services regularly reports on cases of interest related to these 

types of arbitration clauses, such as the following: 

• Ali v. Smith, 554 S.W.3d 755 (Tx. Ct. App. 2018) (affirming trial court order holding that 

arbitration was not compelled under will or Texas Arbitration Act) (discussed at 

https://www.mcguirewoods.com/client-resources/Alerts/2019/4/recent-cases-of-interest-

to-fiduciaries) 

• Bazazzadegan v. Vernon, 588 S.W.3d 796 (Ark. Ct. App. 2019) (Arkansas Court of 

Appeals (holding that an arbitration provision in a trust is mandatory and bound successor 

co-trustees and beneficiaries of the trust) (discussed at 
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(https://media.mcguirewoods.com/publications/2020/Recent-Cases-Interest-Fiduciaries-

June-2020.pdf)  

• Gibbons v. Anderson, 2019 Ark. App. 193 (April 3, 2019) (holding that arbitration provision 

in a trust agreement was unenforceable in a suit challenging the validity of the trust on 

grounds of undue influence) (discussed at https://www.mcguirewoods.com/client-

resources/Alerts/2019/8/recent-cases-of-interest-to-fiduciaries-august-2019)  

• Matter of Kent and Jane Whipple Trust, No. 69945, 2017 WL 2813974 (Nev. June 28, 

2017) (holding that Broad arbitration provision contained in trust agreement governed 

request for judicial declaration regarding consequences of property transfers) (discussed 

at https://www.mcguirewoods.com/Client-Resources/Alerts/2018/1/Recent-Fiduciary-

Cases-January-2018?print=true&p=1)  

• McArthur v. McArthur, 224 Cal.App.4th 651 (March 11, 2014) (holding that When 

beneficiary challenged the validity of a trust amendment that included an arbitration 

provision, the arbitration provision was not enforceable to resolve the beneficiary’s claim 

(discussed at https://www.mcguirewoods.com/client-resources/Alerts/2014/6/Recent-

Cases-of-Interest-to-Fiduciaries) 

 Matter of Merrill, 261 A.3d 300 (N.H. 2021).  

The Supreme Court of New Hampshire held that the value of 

assets a trust holds for the benefit of a beneficiary should not be 

included in the marital estate of the beneficiary and the 

beneficiary’s spouse, for purposes of equitable division in a 

divorce proceeding where the trust’s provisions restrict both 

voluntary and involuntary transfers of the beneficiary’s interest 

in the trust. 

Jonathan Merrill and Lee Merrill (collectively, the parties) married in February 2005. During their 

marriage, Lee was a homemaker by agreement of the parties and Jonathan worked at two family 

businesses, an excavation business, and a horse farm. Jonathan owned interests in each 

business outright and was the beneficiary of a trust that owned an additional 20.5 percent interest 

in the excavation business. The trust instrument included this provision: 

“The interest of each beneficiary, and all payments of income or 

principal to be made to or for any beneficiary, shall be free from 

interference or control by any creditor or spouse (or divorced former 

spouse) of the beneficiary and shall not be capable of anticipation 

or assignment by the beneficiary.” 

In June 2017, Jonathan filed for divorce, and in November 2019, the trial court issued a final 

divorce decree. In the decree, the trial court concluded that Jonathan’s interests in his family 
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businesses, including the interests the trust owned, had to be included in the parties’ marital 

estate. 

The trial court awarded Jonathan full ownership of his interests in the family businesses, but also 

ordered Jonathan to pay Lee $286,165.50 to equalize the distribution of the marital estate. 

Jonathan appealed the final decree, arguing that the inclusion of the trust’s business interests in 

the marital estate was improper because the quoted provision qualified the trust as a spendthrift 

trust. In response, Lee maintained that the provision did not meet the statutory requirements for 

a spendthrift trust under New Hampshire law because it does not prohibit a beneficiary transfer. 

Under New Hampshire law, all marital property is subject to equitable division. N.H. Rev. Stat. § 

458:16-a, II. Such marital property includes “all tangible and intangible property and assets, real 

or personal, belonging to either or both parties,” N.H. Rev. Stat. § 458:16-a, I, except that to the 

extent a beneficiary’s interest in a trust is subject to a spendthrift provision, such an interest is not 

marital property subject to equitable division. In the Matter of Cohen & Richards, 172 N.H. 78, 83, 

207 A.3d 729 (2019). 

Pursuant to New Hampshire law, a trust is subject to a spendthrift provision only if it “restrains 

both voluntary and involuntary transfers of a beneficiary’s interest.” N.H. Rev. Stat. 564-B:5-

502(a). 

The Supreme Court of New Hampshire reversed the trial court’s decision. The Supreme Court 

concluded that the plain language of the governing instrument created a valid spendthrift trust not 

subject to equitable division. It reached this conclusion for two reasons: First, the terms of the 

trust expressly prohibited all involuntary transfers of trust assets by prohibiting any interference 

or control of those assets by creditors, spouses, and former spouses. Second, it prohibited any 

voluntary transfer of trust assets by preventing beneficiaries from assigning their rights under the 

trust instrument. 

The Supreme Court decided this case in tandem with Matter of Earley, 261 A.3d 964 (N.H. 2021), 

also discussed in these materials. This holding is contrary to recent conclusions by courts of other 

jurisdictions, which have held that the value of spendthrift trust assets can be included in spouses’ 

marital estate under certain circumstances. For example, in Massachusetts, a beneficiary’s 

interest in an irrevocable spendthrift trust created by a third party was deemed part of her and her 

spouse’s marital estate subject to division, where the beneficiary was the sole beneficiary of such 

trust. See, e.g., Levitan v. Rosen, 124 N.E. 3d 148 (Mass. App. 2019). 

McGuireWoods Fiduciary Advisory Services regularly reports on cases of interest related to the 

ability of a divorcing spouse to reach assets in a trust, such as the following: 

• Levitan v. Rosen, 124 N.E. 3d 148 (Mass. App. 2019) (holding that interest in an 

irrevocable spendthrift trust created by a third party was deemed part of the marital estate 

to be considered in the division of property during a divorce, at least in the case where the 
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wife was the sole beneficiary of the trust) (discussed in 

https://media.mcguirewoods.com/publications/2019/Recent-Cases-Interest-Fiduciaries-

Oct-2019.pdf)  

 Matter of Earley, 261 A.3d 964 (N.H. 2021).  

The Supreme Court of New Hampshire held that where a valid 

spendthrift provision protects a beneficiary’s interest in a trust 

by prohibiting the voluntary or involuntary transfer of such 

interest, the interest cannot qualify as marital property subject 

to equitable division under New Hampshire law. 

In 2000, Ryanne Earley’s parents established an irrevocable trust for the equal benefit of Ryanne 

and her two siblings. The trust holds a flexible premium variable life insurance policy issued to 

Ryanne’s parents payable on the death of the second of them to die. The terms of the trust 

agreement permit the trustee to make discretionary distributions for the beneficiaries’ support in 

reasonable comfort, education, and maintenance of health. The governing instrument also 

includes the following provision: 

“Except as herein otherwise provided, the interest of any beneficiary 

hereunder, either as to income or principal, shall not be anticipated, 

alienated or in any other manner assigned of pledged or promised 

by such beneficiary, and shall not be reached by, or be subject to, 

any legal, equitable or other process, including any bankruptcy 

proceeding, or be subject to the interference or control of creditors 

or others in any way or manner, and all payments to or interest of 

any beneficiary shall be free from the control or claim of any 

spouse.” 

Additionally, the trust provides that if the grantors make any inter vivos transfer to the trust, they 

may direct the trustee to apportion such transfer among some or all of the beneficiaries, equally 

or unequally, and in the absence of such direction, the trustee shall apportion the transfer equally 

among the beneficiaries. The terms of the trust grant the beneficiaries an “absolute and 

unrestricted right” to demand their apportioned amount of any such transfer up to the annual gift 

tax exclusion amount applicable in the year in which the transfer is made, by the earlier of (i) 30 

days from receiving notice of such a transfer or (ii) the last day of the year in which the transfer is 

made. 

Ryanne married her spouse in 2002. Between 2001 and 2008, she received five distributions from 

the trust, totaling $65,000. In 2017, Ryanne and her spouse filed for divorce and the trial court 

held a hearing on the issue of whether Ryanne’s spouse was entitled to any portion of Ryanne’s 

interest in the trust. 
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The trial court concluded that both the distributions Ryanne received from the trust during her 

marriage, as well as her interest in receiving any future distributions from the trust, constituted 

marital property subject to equitable division. For that reason, the trial court awarded Ryanne’s 

spouse one-sixth of the cash value of the life insurance policy and one-half of any future 

distribution Ryanne withdraws from the trust for five years following the effective date of the 

divorce decree.  

Ryanne challenged this trial court decision through an appeal to the Supreme Court of New 

Hampshire. 

Under New Hampshire law, all marital property is subject to equitable division. N.H. Rev. Stat. § 

458:16-a, II. Such marital property includes “all tangible and intangible property and assets, real 

or personal, belonging to either or both parties,” N.H. Rev. Stat. § 458:16-a, I, except that to the 

extent a beneficiary’s interest in a trust is subject to a spendthrift provision, such interest is not 

marital property subject to equitable division. In the Matter of Cohen & Richards, 172 N.H. 78, 83, 

207 A.3d 729 (2019). 

Pursuant to New Hampshire law, a trust is subject to a spendthrift provision only if it “restrains 

both voluntary and involuntary transfers of a beneficiary’s interest.” N.H. Rev. Stat. 564-B:5-

502(a). 

The Supreme Court of New Hampshire reversed the trial court’s decision that Ryanne’s interest 

in receiving any future distributions from the trust constituted marital property subject to division 

because New Hampshire law prohibits any interest in a trust subject to a spendthrift provision 

from being classified as marital property. The Supreme Court concluded that the provisions of the 

trust agreement include a valid spendthrift provision that protects Ryanne’s interest in the trust by 

prohibiting both voluntary and involuntary transfers of her interests in the trust.  

This case was decided in tandem with Matter of Merrill, 261 A.3d 300 (N.H. 2021), also discussed 

in these materials. This holding is contrary to recent conclusions by courts of other jurisdictions, 

which have held that the value of spendthrift trust assets can be included in spouses’ marital 

estate under certain circumstances. For example, in Massachusetts, a beneficiary’s interest in an 

irrevocable spendthrift trust created by a third party was deemed part of her and her spouse’s 

marital estate subject to division, where the beneficiary was the sole beneficiary of such trust. 

See, e.g., Levitan v. Rosen, 124 N.E. 3d 148 (Mass. App. 2019). 
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 Bergal v. Bergal, 153 N.E.3d 243 (Ind. Ct. App. Sept. 17, 2020) 

The dead man’s statute may apply to prevent a party whose 

interest is adverse to the estate from testifying about matters 

against the estate in certain trust cases where the trust at issue 

is so central to the overall estate plan that it is akin to the estate 

itself 

The decedent, Dr. Milton Bergal, created an estate plan consisting of a will and trust. His son and 

wife were the two primary beneficiaries of the trust. The will that was created at the same time as 

the trust was a “pour over will which said that if [the decedent] owned anything in his name it 

would pour over into the trust so that everything would be in the trust at the time of his death.” 

The decedent became ill with dementia and Alzheimer’s disease and later died. While he was ill, 

his wife moved assets out of the trust and named herself the primary beneficiary of those assets. 

This change effectively resulted in disinheriting the son. After the decedent’s death, his son filed 

a complaint seeking return of the moved assets to the trust. 

A trial jury unanimously found in favor of the son. Each of the assets was ordered to be restored 

to the trust. Before the trial began, the son had filed a motion in limine seeking to prohibit the wife 

from testifying about statements made by the decedent pursuant to the dead man's statute. Ind. 

Code ch. 34-45-2. The trial court granted the motion, holding that the wife "may not testify about 

what Dr. Bergal said or testify about actions that constitute an assertion by Dr. Bergal." (p. 249). 

On appeal, the wife argued that this order was erroneous primarily because the dead man’s 

statute does not apply to cases involving trusts because trusts are distinct from estates. 

Secondarily, the wife argued that the dead man’s statute does not apply because there was no 

executor or administrator who was a party to the litigation. 

The dead man’s statute, Indiana Code § 34-45-2-4, may apply in certain trust cases where “the 

trust at issue is so central to the overall estate plan that it is akin to the estate itself.” (p. 256). 

The general purpose of the dead man's statute is to protect a decedent's estate from spurious 

claims. It is a rule of fairness and mutuality requiring that, when the lips of one party to a 

transaction are closed by death, the lips of the surviving party are closed by law. Rather than 

excluding evidence, the statute prevents a particular class of witnesses from testifying about 

claims against the estate. The statute does not render the surviving party incompetent for all 

purposes; instead, its application is limited to circumstances in which the decedent, if alive, could 

have refuted the testimony of the surviving party. (p. 254). 

“Even if an administrator or executor is not a party to the action, the Dead Man’s Statute applies 

where one of the parties is acting in the capacity of an administrator or executor.” (p. 254, FN 10). 

In a trust dispute, the trial court correctly found that the dead man’s statute (Indiana Code § 34-

45-2-4) prevented testimony from a party adverse to the estate about her deceased husband’s 

133



 

© 2022 McGuireWoods LLP                                                                                                                                                           112 

statements because the trust at issue was “so central to the overall estate plan that it was akin to 

the estate itself.” (p. 256). In this case, the will created at the same time as the trust was a pour-

over will, which said that if the decedent owned anything in his name it would pour over into the 

trust so everything would be in the trust at the time of his death; therefore, the trust was the 

primary piece of the overall estate plan. 

Secondarily, the appellate court noted that the dead man’s statute applies where one of the parties 

is acting in the capacity of an administrator or executor. In this case, the appellate court held that 

one of the parties to the litigation was the trustee of the trust at issue, so he was acting in the 

capacity of an administrator or executor. 

 In Re Passarelli Family Trust, J-46-2020 (Supreme Court of Pennsylvania 
December 22, 2020); see also In Re Passarelli Family Trust, 231 A.3d 969 
(Superior Court of Pennsylvania April 16, 2020) 

A settlor alleging fraudulent inducement in the creation of an 

irrevocable trust must prove the elements of common law fraud 

by clear and convincing evidence 

A husband and wife established an irrevocable trust after 20 years of marriage to keep their 

marital assets in the family and ensure they are passed on to their minor children. The trust 

included multiple real estate properties held by two real estate property companies. The husband 

owned 100 percent of the real estate companies. Unbeknownst to the wife, the real estate 

companies’ assets included two properties in Florida. When presented with the trust inventory of 

assets, which included the real estate companies, the wife did not question its contents. She was 

not presented with a listing of the specific holdings of the real estate companies, e.g., the Florida 

properties. 

Four months after creation of the trust, the wife discovered that the husband was having an affair 

and his paramour was living in one of the Florida properties. The wife filed for divorce and then 

filed an emergency petition for special relief to prevent dissipation of the marital assets, including 

assets in the trust—a “Petition for Citation to Terminate Irrevocable Trust” in the orphans’ court. 

The wife argued that the trust was void ab initio based on a theory of fraudulent inducement at 

the time the trust was created. She argued that the husband fraudulently induced her to create 

the trust by not disclosing the Florida properties and she would not have agreed to a trust that 

included properties where his paramour resided. Her fraud claim was specifically based on her 

husband’s failure “to disclose all of the marital assets.” 

The Supreme Court Pennsylvania adopted the elements of common law fraud as the standard 

for determining fraud in the inducement of an irrevocable trust. 

A settlor seeking to void an irrevocable trust based on a theory of fraudulent inducement pursuant 

to 20 Pa.C.S. § 7736 bears the burden of proving the common law elements of fraud by clear and 
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convincing evidence. This aligns with the Uniform Law Comment to 20 Pa.C.S. § 7736 the 

authority cited therein and general principles of Pennsylvania law. 

At common law, “fraud is practiced when deception of another to his damage is brought about by 

a misrepresentation of fact or by silence when good faith required expression.” In re Thome’s 

Estate, 25 A.2d 811, 816 (Pa. 1942). 

“Pennsylvania trust law does not require that trust property be identified or described in any 

particular manner or to any particular level of detail. Indeed, ‘[a] declaration of trust can be funded 

merely by attaching a schedule listing the assets that are to be subject to the trust without 

executing separate instruments of transfer.’ 20 Pa.C.S. § 7731 Editor’s Note, Uniform Law 

Comment. The law requires only that the property be identifiable.” (p. 22). 

A settlor of an irrevocable trust seeking to void the trust based on fraudulent inducement in the 

creation of the trust must prove the elements of common law fraud by clear and convincing 

evidence, including a material misrepresentation. 

Here, the wife failed to prove fraudulent inducement because the husband’s failure to disclose 

the existence of the Florida properties was not a material misrepresentation. The wife’s intent at 

the time of the creation of the trust was to keep their marital assets in the family and ensure they 

were passed on to their children and the husband’s failure to disclose specific properties in Florida 

did not prevent this end. (p. 24). 

Furthermore, the schedule of assets disclosed to the wife satisfied the requirements for trust 

creation in Pennsylvania. (p. 25). Thus, “Husband’s failure to identify the Florida Properties does 

not serve as a basis for voiding an otherwise valid, irrevocable trust agreement.” 

 Ramirez v. Rodriguez, 2020 WL 806653 (Tex. Feb. 19, 2020) 

Trustees established a prima facie case for the removal of a co-

trustee by providing clear and specific evidence of the co-

trustee’s hostile and unauthorized actions that impeded the 

proper performance of the trust 

In 1977, the Ramirez mineral trust was created and funded with a family’s oil, gas and mineral 

interests. The provisions of the trust agreement appointed four co-trustees to control, manage, 

develop, operate and lease the interests held by the trust and required that any action on behalf 

of the trust required the joinder of at least three of the four co-trustees. As of January 2019, the 

four acting co-trustees were Santiago Ramirez, Sonia Garza Rodriguez, Victor M. Ramirez and 

Javier Ramirez Jr. 

On Feb. 7, 2019, Santiago and Ancient Sunlight, Ltd. (a beneficiary of the trust of which Santiago 

was the general partner), filed a lawsuit against Sonia in the District Court of Zapata County, 
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alleging the trust’s employment of Sonia’s spouse as an independent contractor constituted 

breach of fiduciary duty and breach of trust. 

On April 26, 2019, Sonia, Victor and Javier (collectively, the responding trustees), filed a petition 

to remove Santiago as a co-trustee of the trust pursuant to Section 113.082(a)(4) of the Texas 

Trust Code, alleging Santiago had created hostility and friction that impeded the operations of the 

trust since approximately 2007. The complaint alleged that Santiago (i) acted without the authority 

of the trust by unilaterally communicating with third parties, including government officials, 

fiduciary professionals, and an opposing party in ongoing litigation; (ii) threatened and harassed 

the responding trustees; (iii) disclosed confidential trust information to third parties; and (iv) 

engaged in destructive behavior to the detriment of the trust, among many other hostile activities. 

Santiago moved to dismiss the lawsuit under Section 27.003(a) of the Texas Civil Practice and 

Remedies Code, arguing that the cause of action was based on, related to or in response to the 

exercise of Santiago’s right of free speech and right to petition. The responding trustees filed a 

response and supplemental response asserting that Santiago failed to establish the cause of 

action was based on, related to or in response to the exercise of Santiago’s right of free speech 

and right to petition and attaching evidence to establish a prima facie case for Santiago’s removal. 

The trial court held a hearing on the motion to dismiss but did not rule on the motion. On the 30th 

day following the hearing, the motion was denied by operation of law. Santiago appealed the 

denial to the San Antonio Court of Appeals, arguing his motion to dismiss should have been 

granted. 

Texas law authorizes a court to remove a trustee upon the petition of an interested party if the 

court finds cause for removal. Tex. Prop. Code § 113.082(a)(4). Although hostility or ill will 

between the trustee and beneficiaries alone is insufficient to establish cause for removal, a court 

may remove a trustee if such hostility or ill will affects the trustee’s performance or impedes the 

proper performance of the trust. Bergman v. Bergman-Davidson-Webster Charitable Tr., No. 07-

02-04600-CV, 2004 WL 24968 at *1 (Tex. App.—Amarillo Jan. 2, 2004, no pet.) (mem. op.); Akin 

v. Dahl, 661 S.W.2d 911, 913–14 (Tex. 1983). 

Under Section 27.003(a) of the Texas Civil Practice and Remedies Code, a party may move for 

dismissal if a “legal action is based on, relates to, or is in response to [such] party’s exercise of 

the right of free speech [or] right to petition.” To establish grounds for dismissal, the moving party 

must show by a preponderance of the evidence that the “‘legal action is based on, relates to, or 

is in response to [the movant]’s exercise of the right of free speech’” or right to petition. Dall. 

Morning News, Inc. v. Hall, 579 S.W.3d 370, 376 (Tex. 2019) (quoting Tex. Civ. Prac. & Rem. 

Code Ann. § 27.003(a)). If the moving party meets this burden, the claimant must establish a 

prima facie case for each essential element of the cause of action by clear and specific evidence 

to overcome the motion to dismiss. Id. Review of an order granting or denying dismissal on this 

ground is de novo. Id. at 377. However, the pleadings and evidence must be considered “in the 
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light most favorable to the nonmovant.” Robert B. James, DDS, Inc. v. Elkins, 553 S.W.3d 596, 

603 (Tex. App.—San Antonio 2018, pet. denied). A court may award costs and reasonable 

attorney’s fees to the responding party if it determines a motion to dismiss filed pursuant to this 

provision is frivolous or intended solely to delay the proceedings. Tex. Civ. Prac. & Rem. Code 

Ann. § 27.009(b). 

The San Antonio Court of Appeals affirmed the trial court’s denial of the motion to dismiss and 

remanded the issue of an award of costs and fees to the trial court. 

Without determining whether Santiago proved by the preponderance of the evidence that the 

action at issue was based on, related to or in response to his exercise of the right of free speech 

or right to petition, the Court of Appeals concluded that the responding trustees established a 

prima facie case for the removal claim by clear and specific evidence. In coming to this conclusion, 

the Court of Appeals relied on communications provided by the responding trustees that illustrated 

Santiago’s general hostility and unauthorized acts with respect to the trust, including challenging 

professional fees, baselessly accusing other trustees of impropriety, disclosing confidential trust 

information to third parties and negotiating with a third party on the basis that the trust would be 

dissolved due to internal conflicts. The responding trustees also produced statements from a trust 

beneficiary that accused Santiago of acting without authority, sabotaging the trust, and acting 

destructively at the expense of the beneficiaries. Accordingly, the Court of Appeals upheld the 

denial of Santiago’s motion to dismiss. 

The Court of Appeals remanded the issue of the award costs and fees to the trial court because 

the trial court had not yet considered whether Santiago’s motion to dismiss was frivolous or 

intended solely to delay the proceedings. 

 Ferguson v. Ferguson, 473 P.3d 363 (Idaho Sept. 24, 2020) 

As a matter of first impression, the Idaho Supreme Court held 

that no-contest provisions in trust agreements are generally 

enforceable in Idaho, but such enforceability is subject to 

various common law limitations. Additionally, a broad grant of 

discretion under the terms of a trust agreement will not excuse 

trustees from applicable fiduciary duties, including the duty to 

administer the trust in good faith and the duty to keep 

beneficiaries reasonably informed with relevant information 

Roger Ferguson and Sybil Ferguson (collectively, the grantors, and each, a grantor) created the 

Ferguson family revocable trust (the original trust), under which they excluded their son, Michael 

Ferguson, as a beneficiary. Under the terms of the trust agreement, the original trust would 

become irrevocable upon the death of the first grantor and the assets would be divided into 

subtrusts: the deceased grantor’s property and a one-half share of the community property would 

be distributed to the Roger Ferguson family trust and the Roger Ferguson nonexempt marital 
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trust, while the surviving grantor’s separate property and one-half share of the community property 

would be distributed to a trust called the survivor’s trust. The trust agreement granted the surviving 

grantor the right to continue to serve as trustee of the subtrusts and designated three of the 

grantors’ children (not including Michael) and the grantors’ accountant as successor co-trustees 

of the trust (collectively, the successor trustees) upon the death of the surviving grantor. 

Roger died in 2012, triggering the distributions to the subtrusts, and Sybil exercised her right to 

serve as trustee of the subtrusts. Under the trust agreement, Sybil, as trustee of the survivor’s 

trust, had broad discretion to distribute trust principal to herself. The following year, Sybil executed 

a will under which she exercised a power of appointment granted to her under the trust agreement 

and named Michael and various grandchildren as beneficiaries of the survivor’s trust. 

The trust agreement also contained a “no-contest” provision providing that any beneficiary who 

“files suit on a creditor’s claim filed by the beneficiary in a probate [sic] of the estate of either 

Grantor ... after rejection or lack of action by the applicable fiduciary,” would be deemed to have 

predeceased the surviving grantor and, accordingly, forfeit any interest in the trust. 

Sybil died in 2015, and her will was admitted to probate in Arizona. Three of her children (not 

including Michael) were appointed as co-personal representatives of her estate. On July 27, 2016, 

Michael filed a petition for accounting and performance of trustee duties requesting financial 

information regarding the original trust and subtrusts dating back to Roger’s death. The successor 

trustees asserted nine affirmative defenses to Michael’s petition and continued to withhold all 

information predating Sybil’s death. 

On March 16, 2017, while Michael’s initial petition was pending before an Idaho magistrate court, 

Michael submitted a claim against Sybil’s estate, asserting that Michael was a creditor of the 

estate because Sybil, as trustee of the survivor’s trust, breached fiduciary duties owed to Michael. 

The co-representatives denied his claim, and Michael subsequently filed a petition for allowance 

of claim and for stay in the Arizona probate court, claiming the petition was necessary to preserve 

his claim while he litigated the Idaho matter. The parties agreed to stay the Arizona probate 

proceeding pending resolution of Michael’s Idaho petition. 

Following the stay, Michael filed a motion for partial summary judgment on five of the successor 

trustees’ defenses. The successor trustees filed a supplemental affirmative defense and 

counterclaim for declaratory judgment, asserting that Michael’s Arizona petition breached the no-

contest provision of the trust agreement, disqualifying Michael as a beneficiary of the trust. 

Michael responded with a motion to compel discovery, requesting financial documents related to 

the original trust. The successor trustees then filed a cross-motion for summary judgment, 

requesting judgment on their affirmative defense based on the no-contest provision or, in the 

alternative, in favor of other asserted affirmative defenses. 

The magistrate court held a hearing on the cross-motions and issued a memorandum decision 

denying the successor trustees’ motion for summary judgment to enforce the no-contest petition 

138



 

© 2022 McGuireWoods LLP                                                                                                                                                           117 

but granting summary judgment on five other affirmative defenses. The magistrate court 

concluded that Michael did not become a beneficiary of the survivor’s trust until after Sybil’s death, 

was not entitled to any records that preceded her death and lacked standing to seek an accounting 

or other information regarding the original trust or the subtrusts. In light of these rulings, the court 

also denied Michael’s motion to compel discovery. 

After a hearing on intermediate appeal, the Madison County District Court held that the magistrate 

court erred in finding that Michael was not a beneficiary until after Sybil’s death and instead 

concluded that Michael became a beneficiary of the survivor’s trust when Sybil exercised the 

power of appointment in her will. Additionally, the District Court held that (i) the magistrate court 

erred in refusing to apply the no-contest provision, (ii) Sybil did not owe a fiduciary duty to Michael 

because she had broad discretion over the assets of the survivor’s trust, and (iii) Michael did not 

have probable cause to bring the Arizona petition against her estate and had violated the no-

contest provision. Michael appealed. 

A trustee has a duty to administer the trust in good faith and in accordance with the terms of the 

trust agreement and applicable law. Restatement (Third) of Trusts § 76 (2007). While courts will 

not interfere with a trustee’s reasonable exercise of discretionary power based on a proper 

interpretation of a trust’s terms, they will not permit abuse of discretion by a trustee. Restatement 

(Third) of Trusts § 50 cmt. b. Even under the broadest grant of discretion, trustees have a general 

duty to be reasonably informed, act with impartiality among the beneficiaries and interests, and 

“to provide the beneficiaries with information concerning the trust and its administration.” Id. 

Under Idaho law, a trustee has a duty to keep beneficiaries reasonably informed of the trust and 

its administration, I.C. § 15-7-303, and, upon a reasonable request, must provide a “beneficiary 

with a copy of the terms of the trust which describe or affect his interest and with relevant 

information about the assets of the trust and the particulars relating to the administration.” I.C. § 

15-7-303(b). Further, Idaho recognizes a duty of loyalty that requires a trustee “to administer the 

trust in the interest of the beneficiaries alone, and to exclude from consideration his own 

advantages and the welfare of third persons.” Taylor v. Maile, 142 Idaho 253, 260 (2005). (quoting 

Edwards v. Edwards, 122 Idaho 963, 969 (Ct. App. 1992)) (internal quotation marks omitted). The 

term beneficiary includes any person who has a present or future interest in the trust, whether 

vested or contingent. I.C. § 15-1-201(3). 

The enforceability of no-contest provisions in trust agreements was an issue of first impression in 

Idaho, but Idaho previously codified limitations on the enforceability of no-contest provisions in 

wills. See I.C. § 15-3-905. In the context of trusts as will substitutes, no-contest provisions “serve 

the same purpose as do such clauses in wills, and the same test applies to determine the validity 

of those clauses in the two comparable situations.” Restatement (Third) of Property (Wills and 

Donative Transfers) § 8.5 cmt. c. However, the majority of jurisdictions recognize various common 

law limitations to no-contest clauses. For example, actions “intended solely to procure time to 
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ascertain the facts upon which the decision to institute a proceeding must rest should not be 

construed to constitute the institution of an action to contest.” Id. 

Sybil owed Michael a fiduciary duty under the trust agreement and Idaho trust law because 

Michael’s interest in the survivor’s trust arose 18 months prior to Sybil’s death when she exercised 

the power of appointment, and no grant of discretion will exempt a trustee from fiduciary duties 

imposed by Idaho law. 

Under Idaho law, Michael, as a beneficiary of the survivor’s trust, was entitled to receive any 

relevant financial information relating to the original trust and subtrusts, including information that 

predates his interest in the survivor’s trust. There is no temporal restriction on the information a 

trustee has a duty to furnish to a beneficiary, so long as such information is relevant to the 

beneficiary’s interests, the assets of the trust or particulars of administration. 

No-contest provisions in trust instruments are enforceable in Idaho, unless probable cause 

existed for instituting the proceeding such that it would contravene public policy to enforce the 

provision or enforcement of the provision would otherwise interfere with the enforcement or proper 

administration of the trust. 

The no-contest provision in the present case was not enforceable with respect to Michael because 

it interferes with the proper administration of the survivor’s trust and Michael’s rights as a 

beneficiary. Under Idaho law, the successor trustees have a duty to keep Michael reasonably 

informed of the trust and its administration. Here, the successor trustees refused to produce 

relevant information that Michael reasonably requested pursuant to his right as a beneficiary and 

attempted to prevent Michael from accessing such information through enforcement of the no-

contest provision. Further, Michael’s minimal actions to preserve his rights against Sybil’s estate 

while waiting to receive information through the Idaho litigation should not be construed to 

constitute a challenge. 

Finally, since the district court did not reach the issue of Michael’s motion to compel discovery 

because it enforced the no-contest provision, the Supreme Court remanded the matter for 

reconsideration. 

 Trowbridge v. Estate of Trowbridge, 150 N.E.3d 220 (Ind. June 11, 2020) 

Under Indiana law, when offering a copy of a missing will for 

probate, the proponent’s failure to produce the decedent’s 

original will is not determinative of the proponent’s ability to 

rebut the presumption that the decedent destroyed the original 

will with the intent to revoke it 

Everett Thomas Trowbridge (the decedent) and Christal Trowbridge married in 2003 and divorced 

in 2012. 
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Everett Trowbridge subsequently died on June 6, 2018. On July 13, 2018, the decedent’s brother, 

Michael Trowbridge, filed a petition for issuance of letters of administration asserting that the 

decedent died intestate. The probate court granted Michael’s petition on July 16, 2018 and 

appointed him personal representative of the decedent’s estate. 

On Nov. 13, 2018, Christal filed a petition for probate of will and appointment of co-personal 

representative with the probate court, asserting that the decedent died testate pursuant to a will 

dated April 30, 2012 (approximately two months after their divorce). Under the will submitted by 

Christal, the decedent appointed Christal and Michael as co-personal representatives and left 

Christal residential real estate, a retirement account, 25 percent of an additional retirement 

account, and all of his personal property. Michael objected to the probate of the will. 

The probate court held a hearing in January 2019, during which Christal, Michael and the attorney 

for the estate, Michael Maschmeyer, testified to the facts and circumstances surrounding the 

execution of the decedent’s original will and its status as of his date of death. After the hearing, 

the probate court entered an order denying probate of the will on the basis that a presumption of 

revocation applied where a will that was in the possession of a testator is missing at the time of 

the testator’s death. Christal appealed the decision, and the Court of Appeals of Indiana reversed 

and remanded, finding that the estate had not been entitled to the presumption that the original 

will was destroyed with the intent to revoke without predicate factual findings. 

The probate court held a second hearing in October 2019, during which Christal, Michael and 

Maschmeyer testified to additional facts and circumstances regarding the status of the will. The 

evidence established that the will offered by Christal was a copy of the decedent’s original will, 

which at one time had been kept in a safe in the decedent’s home but was not found when Michael 

searched the decedent’s safe and home after his death. The probate court concluded that 

because Christal failed to prove by a preponderance that the will she offered for probate was the 

original will, she had not overcome the presumption of revocation, and it entered an order denying 

probate of the will. Christal again appealed the decision of the probate court. 

When a copy of a will is offered for probate in place of the original, a contesting party has the 

burden of establishing that the original will was revoked. Estate of Fowler v. Perry, 681 N.E.2d 

739, 741 (Ind. Ct. App. 1997). However, “where a testator retains possession or control of a will 

and the will is not found at the testator’s death, a presumption arises that the will was destroyed 

with the intent to revoke it.” Id. Such presumption shifts the burden to the proponent of the will to 

prove by a preponderance of the evidence that the testator did not destroy the original will with 

the intent to revoke. Id. Evidence that can rebut the presumption of revocation includes: (1) 

evidence of the testator’s intent when he allegedly revoked the will, (2) evidence relating to the 

ability of the testator to obtain access to the will during the alleged period of revocation, (3) 

evidence relating to the competency of the testator during the alleged period of revocation, and 

(4) evidence relating to the ability of interested parties to obtain access to the will before its 

141



 

© 2022 McGuireWoods LLP                                                                                                                                                           120 

disappearance. Trowbridge, 150 N.E.3d at 226 (citing In re Estate of Borom, 562 N.E.2d 772, 776 

(Ind. Ct. App. 1990). 

The Court of Appeals affirmed the probate court’s holding that the estate was entitled to the 

presumption of revocation based on the findings that the original will had been in the decedent’s 

possession, that Christal had offered a copy of the will for probate, and that the original will could 

not be found after the decedent’s death. 

However, the Court of Appeals also held that the probate court erred in denying Christal’s petition 

solely because she was unable to offer the decedent’s original will for probate. Rather, the Court 

of Appeals concluded that the probate court should have engaged in the burden-shifting analysis 

set forth in Estate of Fowler to determine whether the testimony and exhibits offered by Christal 

could rebut by a preponderance of the evidence the presumption that the decedent’s will was 

destroyed with the intent to revoke. In coming to this conclusion, the Court of Appeals noted 

several facts in the record that could rebut the presumption of revocation, including: (i) the 

decedent did not execute his will until after his divorce; (ii) the decedent continued to list Christal 

as the beneficiary of his accounts as recently as 2018; (iii) the decedent never informed Christal 

that he had revoked his will; (iv) Michael had access to the decedent’s home and safe immediately 

following his death; and (v) Michael stood to gain more under intestacy laws if the will were barred 

from probate. Accordingly, the Court of Appeals reversed the probate court’s decision on this 

issue and remanded the case for further proceedings. 

 Parris v. Ballantine, Supreme Court of Alabama, September 25, 2020 (not 
yet released for publication) 

The Alabama Supreme Court held that a beneficiary’s adopted 

son, who was adopted as an adult, was not a “lineal descendant” 

of the child of the trustors entitled to take under the terms of 

trust, and therefore was not a beneficiary of the trust. The court 

concluded that, in 1971, Alabama law did not authorize the 

adoption of adults, and therefore, the trustors neither intended 

to include adopted children, nor did they have constructive 

knowledge of an adopted adult being included in the plain 

meaning of the phrase “lineal descendants” as used in their trust 

agreement 

In 1971, a married couple (the trustors) created a trust for their children and children’s 

descendants. The trustee was to make distributions of income and principal “to or among the 

issue of the primary descendant[s] and such issue’s lineal descendants.” In 2002, per court order, 

the 1971 trust was divided into three separate trusts, one for each of the trustors’ three children. 

One of the three trusts was created for the trustors’ daughter, Sarah Schutt Harrison and her four 

children. In a 2010 court order, the Jefferson County Probate Court subdivided the Harrison trust 

into four separate trusts, one for each of Sarah Schutt Harrison’s four children (the sibling trusts), 
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including one for Aimee Harrison Parris. The provisions of the sibling trusts were to be consistent 

with the 1971 trust. If there were no lineal descendants remaining as beneficiaries of a sibling 

trust, such sibling trust would be divided among the remaining sibling trusts. 

Prior to her death in February 2017, Aimee Harrison Parris adopted her husband’s adult biological 

son, Samuel, in 2016. Aimee did not have any other adopted or biological children. 

In March 2017, the trustee of Aimee’s trust filed a petition for final settlement of Aimee’s trust 

before the probate court. In response, Aimee’s three siblings filed an answer and crossclaims 

against the trustees and Samuel before the probate court seeking a determination that Samuel 

was not a lineal descendant entitled to take under the terms of the 1971 trust because he was 

adopted as an adult. Accordingly, the siblings argued, the remaining assets of Aimee’s trust 

should be divided and distributed among the other three sibling trusts. The 1971 trust defined 

“lineal descendants” as “those hereafter born, either before or after trustor's death, as well as 

those now in existence. A child en ventre sa mere shall be deemed to be living.” 

Samuel argued that under the 2010 court order, adopted children were meant to be included as 

beneficiaries of the sibling trusts because, when entering the 2010 court order, the Supreme Court 

of Alabama made it clear that “lineal descendant” included adopted children. Additionally, Samuel 

argued that the guardian ad litem appointed in the 2010 proceeding represented “all unborn, 

unconceived, and unascertainable income and remainder beneficiaries,” which should be 

construed to include children adopted in the future, such as himself. In 2019, the probate court 

ruled in favor of the three siblings, holding that the 1971 trust was not ambiguous and that adopted 

children were not included in the 1971 trust’s meaning of “lineal descendants” and, therefore, 

Samuel was not a beneficiary of Aimee’s trust. Samuel appealed the probate court decision. 

The Supreme Court of Alabama applied a de novo standard of review, holding that the 

construction and interpretation of an unambiguous document is a question of law for the court to 

decide. 

Additionally, the court determined that the 1931 statute, relied upon by Samuel, addressed 

adopted children, not individuals adopted as adults. 

The Supreme Court of Alabama affirmed the probate court’s holding because Samuel’s adoption 

was not contemplatable at the time the 1971 trust was executed, thus excluding him from the 

meaning of “lineal descendants” as used in the 1971 trust. Thus, Samuel was not a beneficiary of 

Aimee’s trust. The majority opinion was sure to include that the holding was specific to the unique 

facts of this case, which involved adult adoptions, and should not be read to apply to adoptions 

of minors. 

The dissenting Justice first contended that the full faith and credit clause of the U.S. Constitution 

should require the Alabama courts to give full faith and credit to the adoption decree executed by 

Aimee, which created the parent-child relationship between Aimee and Samuel. Next, the 
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dissenting Justice argued that the phrase “hereafter born” was meant only to reference a time 

frame for descendants to be born and was not specifically intended to exclude other means of 

becoming a descendant than by birth (such as by adoption). The fact that Samuel was born in 

1993, after the 1971 trust was established, and later became a legal child of Aimee, was 

conclusive to the dissenting Justice, and should have made him a lineal descendant of Aimee 

and a beneficiary of Aimee’s trust. 

 Pena v. Dey, 39 Cal. App. 5th 546, 548, 252 Cal. Rptr. 3d 265, 266 (2d. 
Dist. 2019) 

The California Third District Court of Appeal held that the 

settlor’s handwritten interlineations did not satisfy trust’s 

amendment provisions, which required amendments to be 

signed by the settlor, and therefore the interlineations did not 

effectively amend the trust 

In 2004, James Robert Anderson executed the James Robert Anderson revocable trust and 

designated himself as the settlor and trustee. The trust provided that “any amendment, revocation, 

or termination of this trust shall be made by written instrument signed by the settlor.... An exercise 

of the power of amendment substantially affecting the duties, rights, and liabilities of the trustee 

shall be effective only if agreed to by the trustee in writing.” Anderson later executed a first 

amendment in compliance with the trust’s requirements. 

In February 2014, Anderson consulted an attorney to amend his estate planning documents. The 

attorney, unfamiliar with Anderson’s prior documents, asked for copies of the trust and the first 

amendment, and asked for a writing of Anderson’s requested changes. Anderson made 

interlineations on the face of the copies of his existing estate planning documents and sent the 

markup to his attorney. Accompanying the copies was a note that read, “Hi, [attorney], Here they 

are. First one is 2004. Second is 2008. Enjoy! Best, Rob.” The interlineations changed the 

beneficiaries listed in the first amendment, adding Grey Dey as a beneficiary. Anderson’s attorney 

required further clarification as to Anderson’s intent based on the interlineations and called 

Anderson to get more information. Anderson was unavailable to answer his attorney’s questions 

and ended up passing away before connecting with his attorney to clarify the requested changes. 

As a result, the interlineations were never formally inserted into Anderson’s estate plan by a 

signed writing. 

Margaret Pena, the successor trustee of the trust, petitioned the trial court for instructions as to 

the validity of the interlineations. She thereafter moved for summary judgment, asserting the 

interlineations did not amount to a valid amendment to the trust as a matter of law. The trial court 

granted the motion and entered judgment in Pena's favor. Dey appealed. 

Under the California Probate Code, a revocable trust “may be revoked in whole or in part by any 

of the following methods: 
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By compliance with any method of revocation provided in the trust instrument. 

By a writing, other than a will, signed by the settlor or any other person holding the power of 

revocation and delivered to the trustee during the lifetime of the settlor or the person holding the 

power of revocation. 

If the trust instrument explicitly makes the method of revocation provided in the trust instrument 

the exclusive method of revocation, the trust may not be revoked” by other means pursuant to the 

California probate code. 

In this case, the trust instrument provided that any amendment to the trust “shall be made by 

written instrument signed by the settlor and delivered to the trustee.” The California Third District 

Court of Appeal found that the interlineations constituted a written instrument separate from the 

trust agreement, and since he was both settlor and trustee, it was indisputable that Anderson 

delivered the interlineations to himself when he made them. However, Anderson did not sign the 

interlineations, and as a result, the court found that the interlineations did not effectively amend 

the trust instrument. 

The court rejected Dey’s argument that Anderson validly adopted his 2008 signature on the first 

amendment to the trust when he made the interlineations to that document in 2014. Dey cited 

cases supporting the proposition that handwritten interlineations made to a holographic 

(handwritten) will or codicil after that instrument was signed, when made with testamentary intent, 

become part of that will or codicil and adopt the original date and signature. The Court declined 

to apply the handwritten changes to a non-holographic document. The court reasoned that in the 

context of a holographic will, subsequently added handwritten interlineations become part of that 

signed holographic will and they become a single testamentary document. In contrast, 

handwritten interlineations on a non-holographic trust document are a separate writing. The trust 

instrument in this case required such an amendment to be signed by the settlor, which the court 

determined would be useless if handwritten changes could be made without an accompanying 

signature. 

The court further rejected Dey’s argument that the note attached to the trust documents 

constituted Anderson’s signature. The court reasoned that the note was a separate writing that 

simply identified the enclosed documents and that if the changes and note were sufficient to 

qualify as a signed writing, there would have been no need for Anderson to send them to his 

attorney to put into a formal amendment that he would later sign. Because Anderson died prior to 

signing the new amendment, however, these changes were never incorporated into his trust. 
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 Cundall v. Mitchell-Clyde, 51 Cal. App. 5th 571, 265 Cal. Rptr. 3d 254 
(2020) 

California Appellate Court held that, to eliminate the 

availability of the statutory method of trust revocation provided 

in section 15401 of the California probate code, a trust 

agreement must provide an alternative method of revocation 

and provide an express statement that such alternative method 

of revocation is the exclusive method available 

Martin, Cundall and Diaz were all neighbors in West Hollywood. After meeting in 2007, Cundall 

began remodeling Martin’s house. The quoted price of the remodel was $81,000, but it ended up 

costing $219,000. 

Later, Diaz, an attorney, drafted a trust for Martin, which Martin eventually executed (the February 

trust). The February trust stated the following: 

“During the Grantor's lifetime, the Grantor may revoke at any time, and/or the Grantor may amend, 

this Agreement by delivering to the Trustee and the Successor Trustee an appropriate written 

revocation or amendment, signed by the Grantor and his attorney, Frances L. Diaz. The powers 

of amendment may be exercised by a duly appointed and acting attorney-in-fact for the Grantor 

for the purpose of withdrawing and/or distributing assets from the Trust.” 

Shortly after executing the February trust, Martin began suspecting Diaz and Cundall of stealing 

from him, so he retained new counsel, Kanin. Kanin believed Martin was lucid and rational and 

began preparing a new estate plan for Martin (the May trust), as well as a revocation of the 

February trust. The May trust named Mitchell-Clyde and Ronald Preissman, two friends of 

Martin’s, as beneficiaries. Preissman was also named the successor trustee. The revocation 

stated, in full, that “[t]he undersigned, John W. Martin, as Grantor and Trustee, hereby revokes 

the John W. Martin Living Trust Dated February 11, 2009,” and was signed by Martin. Both the 

May trust and the revocation were signed May 12, 2009. 

Upon learning of Martin’s new estate plan, Diaz raised concerns with Kanin and Preissman, as 

well as Martin’s doctor, that Martin was not lucid. The relationship among Martin, Cundall and 

Diaz continued to deteriorate. Martin died in January 2010. 

In September 2010, Cundall filed a petition in the Superior Court of L.A. County for a determination 

that the February trust had not been revoked and that the trust assets therefore belonged to him. 

Clyde and Preissman filed an objection, as well as a separate petition, seeking a determination 

that the February trust was revoked, and the May trust was valid and enforceable. In 2018, the 

trial court issued a final decision that Martin did have the capacity to execute the May trust, and 

that there was no basis to conclude that the February trust could only be revoked upon Diaz’s 

consent. Thus, the February trust was properly revoked according to the trial court. 
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On appeal before the Court of Appeal, Second District, of California, Cundall argued first that Diaz 

had been appointed as a “trust protector” and therefore her consent was required to revoke the 

February trust, and thus the statutory method of revocation did not apply to the February trust. In 

the alternative, Cundall argued that the February trust required an “exclusive” method of 

revocation. 

The appellate court first cited section 15401 of California’s probate code, which provides two 

methods of trust revocation: 

A trust may be revoked by compliance with any method of revocation provided in the trust 

instrument. 

A trust may be revoked by a writing, other than a will, signed by the settlor or any other person 

holding the power of revocation and delivered to the trustee during the lifetime of the settlor or the 

person holding the power of revocation (the statutory method of revocation). 

Section 15401(a)(2) of the California probate code provides one exception to the alternative 

means of statutory revocation: “If the trust instrument explicitly makes the method of revocation 

provided in the trust instrument the exclusive method of revocation, the trust may not be revoked 

pursuant to this paragraph.” 

The Court of Appeals rejected Cundall’s argument that the alternative revocation method in 

section 15401 does not apply to trusts that establish a “trust protector” because section 15401 is 

limited to the “method” of revoking a trust rather than the authority to revoke. The Court of Appeals 

rejected this argument, finding that a trust document must contain explicit statements that limit 

the trust’s revocation methods, and otherwise, the statutory revocation method is available, 

regardless of the presence of a “trust protector.” The Court of Appeals reasoned that granting an 

individual the authority to approve revocation is not relevant to the “method” of revocation as 

contemplated by section 15401. 

The Court of Appeals further reasoned that, if anything, Diaz may have had the authority to 

revoke, in addition to Martin’s authority, but Martin’s revocation was not conditional upon Diaz’s 

consent, and nothing in the legislative history of section 15401 shows an intent to limit a settlor’s 

right to revoke his or her trust. The Court of Appeals found that retaining authority in a settlor to 

revoke a trust absent explicit surrender of that authority is consistent with the modern statutory 

scheme, as the current rule protects “the clear intention of the settlor who attempts to revoke a 

revocable trust by the statutory method.” Finally, the appellate court determined that section 

15401 would simply require that the trust explicitly state that a trust protector’s consent was 

required as a part of the method of revoking a trust. Again, the Court of Appeals did not equate 

the granting of authority to Diaz to consent to revocation as an explicit statement that Diaz’s 

consent was a required component of the method of revocation. 

The Court of Appeals went on to find that the February trust may have laid out a particular method 

of revocation, but it did not include any language to state that it was the “exclusive” method of 
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revocation, thus allowing the statutory method of revocation to be available. Therefore, the 

statutory method of revocation followed by Martin and Kanin was available and adequately 

revoked the February trust. Accordingly, the trial court’s holding that the February trust was 

revoked was affirmed. 

OTHER ITEMS OF INTEREST 

 Busch v. Commissioner (U.S. Tax Court, No. 14085-20S) 

Tax Court requires careful review before filing 

In an opinion delivered from the bench, Judge Lewis R. Carluzzo held that the taxpayer’s failure 

to carefully review a tax return undermined the argument that the taxpayer acted with reasonable 

cause and in good faith in substantially underpaying tax and would be liable for an accuracy 

related penalty. 

 

Taxpayers Candice and Randall Busch prepared their individual income tax return using a 

“popular version of return preparation software.” In doing so, the taxpayers failed to realize that 

the software did not accept the input of a decimal point in data entry, so the couple’s mortgage 

interest deduction, entered as $21,201.25 resulted in a deduction taken totaling $2,120,125. 

 

The overstated deduction zeroed out the taxpayers’ taxable income and federal income tax, 

resulting in a refund of all tax withheld from their wages. The IRS adjusted the mortgage interest 

deduction to reflect to correct amount, issuing a notice of deficiency and an accuracy-related 

penalty. 

 

The taxpayers represented themselves before the court and argued that the penalty should not 

apply where they acted with reasonable cause and in good faith. The Court agreed with the 

taxpayers, “…that not every mistake made on a Federal income tax return should result in an 

accuracy-related penalty.” Such “honest” mistakes should not require a taxpayer to pay a heavy 

burden. The Court found that the mistake the taxpayers made was not in data entry but in failing 

to review the final return, and act reasonably and in good faith, when the final return resulted in 

no taxable income. 

 

The Court upheld the imposition of the accuracy related penalty. 
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 CCA 202202011 (January 14, 2022) 

Office of Chief Counsel advises on statute of limitations for 
estate tax returns filed in the wrong service center  

The Office of Chief Counsel was asked to advise on when the statute of limitation for a delinquent 

Form 706, United States Estate (and Generation-Skipping Transfer) Tax Return, begins to run. 

The Chief Counsel's Office noted that, under the holding in Winnett, 96 T.C. 802 (1991), the 

assessment statute would not begin until the delinquent Form 706 has been received by the 

Kansas City Service Center consistent with the instructions on IRS.gov; but the Chief Counsel's 

Office also noted that it is possible a court could find the running of the assessment statute to 

have begun when the return is filed in accordance with the Form 706 instructions. 

 Letter Rulings 2021027003 (Issued September 11, 2020; Released 
February 19, 2021); 202115001 (Issued November 3, 2020; Released 
April 16, 2021); 202116005 (Issued July 6, 2020; Released April 23, 
2021); 202120002 (Issued September 1, 2020; Released May 21, 2021); 
202120007 (Issued October 21, 2020; Released May 21, 2021); 
202134015 (Issued April 26, 2021; Released August 27, 2021) 

Decedent’s estate granted extension to make portability election 

These letter rulings are some of the most recent numerous letter rulings with similar fact patterns 

in which the IRS has granted the estate of the first spouse to die an extension of time to make the 

portability election. 

The facts of these letter rulings following this general pattern. Decedent died survived by spouse. 

Decedent’s estate was not required to file an estate tax return. Decedent had unused applicable 

exclusion and a portability election was necessary to allow the surviving spouse to take into 

account that unused applicable exclusion (DSUE amount). Since the availability of portability in 

2011, the portability election is to be made on a timely filed complete and properly prepared estate 

tax return. Spouse’s tax advisor did not advise her about the portability election. Consequently, 

an estate tax return was not timely filed, and the portability election was not made. 

After the discovery of the missed portability election, decedent’s estate requested an extension 

of time under Treas. Reg. § 301.9100-3 to make the portability election. Treas. Reg. § 301.9100-

3 provides that an extension of time to make an election when the due date is prescribed by a 

regulation (and not expressly provided by statute) will be granted when the taxpayer provides 

evidence to establish that the taxpayer acted reasonably and in good faith and that granting the 

relief will not prejudice the interests of the government. Because the time for filing the portability 

election is fixed by the regulations, the Internal Revenue Service had the discretionary authority 

under Treas. Reg. § 301.9100-3 to grant an extension of time. 
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Based on the information, affidavits, and representations submitted on behalf of the decedent’s 

estate, the Service granted the request for an extension of time. The Service did note that if it was 

later determined that decedent’s estate was large enough to require the filing of an estate tax 

return, the Service lacked the authority under Treas. Reg. § 301.9100-3 to grant an extension of 

time to elect portability. In that situation, the extension of time to elect portability would be deemed 

null and void. 

 Goodrich v. United States, 3 F.4th 776 (5th Cir. 2021) 

Fifth Circuit refers questions on ownership interest of children 

in usufruct interest seized by IRS for back taxes owed by father 

to Louisiana State Supreme Court 

The executor and the children of Henry Goodrich Sr. sued the IRS alleging that it had wrongly 

levied their property which they had inherited from their deceased mother, Tonia Goodrich, 

subject to Henry Sr.’s usufruct. At the district court level, the magistrate judge determined that the 

children were not the owners of money seized by the IRS that represented the value of certain 

liquidated securities that had been part of the usufruct interest. 

Henry Sr. and Tonia, who were residents of Louisiana, owned community property during their 

marriage. The community property included shares of stock and stock options in Goodrich 

Petroleum Corporation (the “Goodrich Securities”). Tonia died in 2006 and the administration of 

her estate was completed in 2015. Tonia left her interest in some of the community property, 

including the Goodrich securities, to her children subject to Henry Sr.’s usufruct. During his life, 

Henry Sr. sold $857,914 worth of the Goodrich securities. One half of that amount, $428,957, 

belonged to Henry Sr. as his community interest in the property, while the other half was attributed 

to the children’s “naked ownership” subject to Henry Sr.’s usufruct. 

Henry Sr. died in March 2014 having failed to pay $214,806 in income tax for 2012, $312,078 for 

2013, and $38,029 for 2014. Henry Sr.’s executor opened a succession checking account. In April 

2017, the IRS placed a levy on the checking account in order to collect Henry Sr.’s unpaid taxes. 

In May 2017, the bank remitted all the remaining funds in the checking account (which equaled, 

$239,927) to the IRS. The IRS applied that amount to Henry Sr.’s 2012 tax liability which also 

included penalties and interest and totaled $238,922 as of the date of Henry Sr.’s death. A 

combined outstanding balance of $471,818 remained on Henry Sr.’s 2013 and 2014 tax liability. 

Subsequently in April 2017, the executor and the children sued the IRS, alleging that it had 

wrongfully levied those funds and had taken money that actually belonged to the plaintiffs as the 

owners of nearly $500,000 worth of liquidated Goodrich securities. 

The parties filed cross motions for summary judgment. Without considering whether he had 

subject matter jurisdiction to entertain plaintiffs’ claim, the magistrate judge partly granted and 

partly denied the motions for summary judgment by the plaintiffs and the government and issued 
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a final judgment in which he ordered the IRS return $86,774, which represented the children’s 

share of the proceeds from the sale of personal property and oil and gas revenues that had been 

deposited into the succession checking account. The magistrate judge, however, held that the 

children were not entitled to any funds attributable to their portion of the liquidated Goodrich 

securities. The magistrate reasoned that the IRS’s claim to that money took priority over that of 

the children since they were “unsecured creditors” of Henry Sr.’s succession. The magistrate 

relied on a Louisiana appellate court decision and the Louisiana Civil Law Treatise. 

It its review, the Fifth Circuit determined that the requisite question was whether the children had 

demonstrated the requisite interest in the disputed funds to challenge the IRS’s ability to collect 

the tax under Section 7426(a)(1). 

Three elements were necessary to show a wrongful levy: 

the IRS filed a levy against property held by a non-taxpayer plaintiff; 

the plaintiff has an interest in the property superior to that of the IRS; and 

the levy was wrongful. 

To challenge a wrongful levy, the plaintiff must have a fee simple or equivalent interest, a 

possessory interest, or a security interest in the property levied upon. Austin & Laurato, P. A. v. 

United States, 539 F.App’x 957, 960 (11th Cir. 2013) (per curiam). 

Plaintiffs acknowledged the government prevailed if they were creditors rather than owners of the 

money. The determination of plaintiffs’ interest was a matter of Louisiana state law. In order to 

make a decision, the Fifth Circuit had to look to a final decision of the Louisiana Supreme Court. 

The court noted that no Louisiana court had decided the precise issue of whether the naked owner 

of an interest subject to a usufruct occupies the status of owner or creditor. 

The Fifth Circuit decided that it was appropriate to certify two questions to the Louisiana Supreme 

Court in order to be able to render a decision in this case. The questions were 

• Does a usufructory’s testamentary usufruct of consumables render naked owners 

unsecured creditors of the usufructory’s succession? 

If not, what is the naked owners’ relationship to those consumables?” 

The Fifth Circuit will resolve the case in accordance with any opinion provided by the Louisiana 

Supreme Court. 
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 Khan v. United States, No. 19-3920 (2d Cir. July 13, 2021) 

Second Circuit upholds district court’s decision assessing a 

principal penalty amount of 50 percent of the balance of foreign 

bank accounts for failure to file a timely report of foreign bank 

financial accounts 

This was an appeal from a decision of the Eastern District of New York. The decedent, Harold 

Kahn, failed to file a Report of Foreign Bank and Financial Accounts (“FBAR”) for his two foreign 

bank accounts whose balances totaled $8,529,456 at the time of the failure to file in 2009. The 

district court granted the government's motion for summary judgment on the ground that under 

31 U.S.C. § 5321, as amended in 2004 (the “2004 Statute”), the maximum permissible penalty 

for Kahn’s failure to file a FBAR was 50 percent of the aggregate balance in the accounts at the 

time of the failure to file. The district court rejected the contention of Kahn’s estate that the 

government’s authority to impose penalties for willful FBAR violations is limited by a 1987 

Treasury Department Regulation, 31 C.F.R. § 1010.820(g)(2) to $100,000 per account (the “1987 

Regulation”). 

On appeal, the estate pursued its contention that the 1987 Regulation trumped the later-amended 

statute. The Second Circuit concluded that the district court correctly ruled that the penalty 

limitations provided in the 1987 Regulation, which reflected the penalty provision in the 1986 

version of the statute, were superseded by the 2004 amendment to the statute increasing the 

penalty maximum and affirmed the decision of the district court. 

 Shaffer v. Commissioner of Revenue, 148 N.E.3d 1197 (Mass. 2020), 
petition for writ of certiorari denied by United States Supreme Court 

(November 9, 2020) 

Massachusetts Supreme Judicial Court addresses impact of 

federal QTIP election on calculation of Massachusetts estate tax 

The issue in Shaffer was whether the intangible assets in a qualified terminable interest property 

(QTIP) Trust, which was created by predeceasing spouse in New York, were subject to the 

Massachusetts Estate Tax when the surviving spouse moved to Massachusetts after the death 

of the first spouse and died while domiciled in Massachusetts. Robert Chuckrow died in July 1993 

while domiciled in New York. His will established a QTIP trust for the benefit of his wife, Adelaide. 

The trust qualified as a QTIP Trust under both federal and New York law. At the time of Robert’s 

death, the trust assets totaled $844,101.27 and consisted entirely of intangible property. After 

Robert’s death, his estate filed federal and New York estate tax returns. On both returns, the 

estate reported no tax due, claiming the marital deduction in the full amount of the assets in the 

trust. Adelaide died domiciled in Massachusetts in 2011. The executors of Adelaide’s estate 

included the value of the QTIP trust assets in computing her federal estate tax but excluded the 

QTIP trust assets in computing her Massachusetts estate tax. The Massachusetts Commissioner 
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of Revenue audited the estate’s Massachusetts return and assessed an additional Massachusetts 

estate tax of $1,809,141.88 based on the $13,251,469 date-of-death value of the QTIP assets. 

The estate raised two arguments in claiming that the QTIP trust assets were not subject to 

Massachusetts estate tax. The first argument was that there was only one transfer of QTIP assets, 

which transfer took place when Robert died in New York, and therefore the Massachusetts 

assessment of tax violated the due process clause of the Fourteenth Amendment and Article 10 

of the Massachusetts Declaration of Rights because there was no transfer of the property in the 

QTIP trust at Adelaide’s death. The second argument was that the QTIP assets were not 

includable in Adelaide’s Massachusetts estate because the definition of “Massachusetts gross 

estate” in G.L.c. 65C, § 1(f) excludes QTIP property for which only a federal, but not a 

Massachusetts, QTIP election was made. 

The Appellate Tax Board rejected both of the estate’s arguments. The Appellate Tax Board first 

determined that there are two transfers of QTIP assets. The first transfer is from the estate of the 

first spouse to the surviving spouse when the QTIP election was made for the assets in the trust. 

The second is from the estate of the surviving spouse to the designated beneficiaries when the 

surviving spouse dies. The appellate tax board based its decision upon Section 2044(c), which 

provides, in part, that QTIP property “shall be treated as passing from” the surviving spouse. A 

passing is the same as a transfer. The second transfer of QTIP assets occurred in Massachusetts 

and provided the constitutional basis for subjecting the property in the trust to Massachusetts 

estate tax. 

The Appellate Tax Board also rejected the estate’s statutory argument. In a somewhat challenging 

analysis, it stated that the provision on which the estate relied, G.L.c. 65C, § 1(f), was inapplicable 

because, in effect, not only does it apply only to property for which a Massachusetts QTIP election 

was made (as the estate, in effect, had argued), but it applies only when there was property for 

which a Massachusetts QTIP election was or could be made, subjecting the survivor’s estate to 

tax only to the extent of that prior Massachusetts QTIP election. Because, in this estate, there 

had been no such property in a predeceased spouse’s estate, G.L.c. 65C, § 1(f) did not apply. 

Instead, G.L.c 65C, §2A(a) governed and caused the imposition of Massachusetts estate tax on 

all assets reported in the federal gross estate. 

The Massachusetts Supreme Judicial Court first accepted the Appellate Tax Board’s conclusion 

that a transfer occurred upon the death of Adelaide, and therefore the decedent’s domicile in 

Massachusetts provided the constitutional basis for Massachusetts to tax the trust assets. The 

Court noted that in Fernandez v. Wiener, 326 U.S. 340 (1945), the U. S. Supreme Court stated 

that an estate tax is not limited to literal transfers at death, but “extends to the creation, exercise, 

acquisition, or relinquishment of any power or legal privilege which is incident to the ownership of 

property.” It also noted that the federal QTIP rules create fictional transfers in Section 2044(c). 

Although the surviving spouse receives only a lifetime income interest from the predeceased 

spouse, the Internal Revenue Code treats property subject to QTIP elections as passing in full 
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from the predeceasing spouse to the surviving spouse. As a result, two transfers of QTIP property 

occurred for estate tax purposes. Adelaide’s domicile in Massachusetts at the time of her death 

provided a sufficient nexus to impose the Massachusetts estate tax on the transfer of the QTIP 

assets that was deemed to occur at her death. 

In addition, as the Appellate Tax Board held, the statutory definition of the Massachusetts gross 

estate, which Adelaide’s estate tried to use to avoid the imposition of the tax, applied only where 

the predeceasing spouse made a Massachusetts QTIP election for property that is included in 

the Massachusetts gross estate of the predeceasing spouse. Robert’s estate did not make a 

Massachusetts QTIP election, nor was there otherwise any Massachusetts QTIP property in the 

QTIP trust. As a result, under G.L.c 65(c), § 2A, all assets of the estate reported in the federal 

gross estate would be subject to Massachusetts estate tax. 

The estate filed a petition for a writ of certiorari with the U.S. Supreme Court on October 8, 2020 

which was denied on November 9, 2020. 

Two prior state law cases addressed essentially the same issue. In Comptroller of the Treasury 

v. Taylor, 189 A.3d 799 (Md. Ct. Spec. App. July 25, 2018), reversed by Maryland Court of 

Appeals, 21-C-15-055059 (July 29, 2019), the Maryland Court of Appeals addressed the impact 

of the federal QTIP election on the calculation of the Maryland estate tax at the death of the 

second spouse. This same issue was addressed in New York in the case of In re Estate of Seiden, 

NYLJ 10/12/18 p. 23, col. 5 (N.Y. County Surr. Ct.) and by the New York State Legislature in its 

April 2019 Executive Budget. 

The facts in these two cases were simple; however, the consequences could have been complex 

if the Maryland Court of Appeals (the highest court in Maryland) had not reversed the decision of 

the Maryland Court of Special Appeals in Taylor in 2019 and if the New York legislature had 

enacted legislation in 2019 to counter the decision in Seiden. Congress added Section 2056(b)(7) 

to the Code to permit QTIP trusts to permit the first spouse to die to retain control over the ultimate 

disposition of the property in a marital trust which would qualify for the estate tax marital deduction 

Even though the trust for the surviving spouse did not need any of the traditional features that by 

their terms would include the value of the trust assets in the surviving spouse’s gross estate—

such as a general power of appointment in the case of Section 2056(b)(5)—that inclusion in the 

surviving spouse’s gross estate was assured by 2044, providing for inclusion whenever a marital 

deduction was allowed under Section 2056(b)(7) or 2523(f), backstopped by Section 2519 in the 

case of the surviving spouse’s actions during life. This maintained the fundamental character of 

the marital deduction as a deferral only—the asset escapes tax at the first death but is taxed at 

the second death. 

Since the 2001 Tax Act and the three-year phase-out of the credit for state death taxes between 

2002 and 2005, and especially with state legislatures setting their estate tax exemptions lower 

than the federal basic exclusion amount, some states that still have an estate tax have provided 
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for a state-only QTIP election, available when the estate is under the federal exclusion amount 

but not under the state exemption, or applicable to the extent the state exemption is less than the 

federal exclusion amount. But symmetry is lost to the fact that a state is powerless when the 

surviving spouse moves out of the state. “Worldwide,” or nationwide taxation is not allowed for 

the states, and, under Section 1 of the Fourteenth Amendment to the U.S. Constitution, a citizen 

of one state loses that citizenship merely by moving to another state. 

In Taylor, the predeceased spouse died domiciled in Michigan and created a trust. Both federal 

and Michigan QTIP elections were made. The surviving spouse moved to Maryland and died 

domiciled in Maryland. 

The Maryland Tax Court held in 2015 that the QTIP property should be taxable as part of the 

Maryland estate of the surviving spouse. The circuit court then held in 2016 that the federal QTIP 

election simply enabled the trust assets to be taxable as part of the federal estate. The QTIP 

election did not convert the trust assets into the personal property of the surviving spouse, which 

could be subjected to Maryland estate tax. 

The Maryland Court of Special Appeals in 2018 affirmed the circuit court and held that Maryland 

cannot tax the QTIP trust because no Maryland QTIP election had been made. The court cited 

Code of Maryland-Tax-General § 7-309(b)(6)(i) (emphasis added): 

“For purposes of calculating Maryland estate tax, a decedent shall be deemed to have had a 

qualifying income interest for life under §2044(a) of the Internal Revenue Code with regard to any 

property for which a marital deduction qualified terminable interest property election was made 

for the decedent’s predeceased spouse on a timely filed Maryland estate tax return.” 

The Maryland Court of Appeals reversed the Maryland Court of Special Appeals in 2019. It held 

that the state did not seek to tax the property of the first spouse to die or the transfer of the first 

spouse’s property but to tax the deemed transfer of the QTIP property upon the surviving spouse’s 

death as a Maryland resident. The Court of Appeals found § 7-309(b)(6) to be irrelevant since it 

read that section as only applying to augmenting the Maryland estate with additional property. 

The QTIP property was included in the surviving spouse’s estate under federal law and there was 

no additional property to augment the Maryland estate. It concluded that the plain language and 

the legislative history of the pertinent provisions of the Maryland Code revealed that the value of 

the surviving spouse’s estate was the same for federal and Maryland estate tax purposes. 

Interpreting the statutes otherwise could result in a loophole (as noted in the concurring opinion) 

where Maryland “would tax only the QTIP trusts that were elected in Maryland estate tax returns, 

and not QTIP trusts that created in other States, where the beneficiary of the trust resided in 

Maryland at the time of death.” 

In Seiden, the predeceased spouse died domiciled in New York in 2010, when there was no 

federal estate tax. But New York still had its estate tax, and a New York-only QTIP election was 

made. The surviving spouse did not move out of the state and died domiciled in New York. 
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The New York court held that New York cannot tax the QTIP trust because New York totally 

piggybacks on the federal gross estate, and there was no QTIP trust for federal estate tax 

purposes. Like the Maryland court in Taylor, the New York court relied on the New York statute, 

New York Tax Law §954(a), which provides that the New York gross estate of a deceased resident 

“means his or her federal gross estate.” Because there was no federal QTIP election, the value 

of the trust assets was not included in the federal gross estate and hence were not included in 

the New York gross estate either. 

The New York result in Seiden was not limited to surviving spouses of predeceased spouses who 

died in 2010. For example, if the first spouse died domiciled in New York in 2014 with a gross 

estate of $10 million, the federal exclusion would have been $5.34 million, and the New York 

exemption would have been $1 million. A reduce-to-zero marital bequest to a QTIP trust related 

solely to the federal estate tax would have been $4.66 million, leaving a tentative New York 

taxable estate of $3.66 million. New York tax could have been avoided with a New York-only QTIP 

election for a trust funded with $3.66 million. Upon the surviving spouse’s death, in 2018 for 

example (assuming no changes in values), the federal gross estate would include the $4.66 

million federal-QTIP trust, but not the $3.66 million New York-only-QTIP trust. A very odd result 

from the term “New York-only.” 

The New York State Legislature enacted corrective action to address Seiden in the Executive 

Budget that Governor Cuomo signed into law on April 12, 2019. The legislation increases the New 

York taxable estate of a surviving spouse by the value of the property in the marital trust created 

at the first spouse’s death for which a QTIP election was made for New York estate tax purposes 

even if a federal QTIP election was not made for the marital trust. This provision is effective for 

estates of decedents dying on or after April 1, 2019. 

 

 Changes in State Death Tax Exemptions from 2020 to 2022 

Numerous changes occur in state death tax exemptions for 2021 

because of legislation or inflation adjustments 

As in past years, there have been numerous changes in the exemptions allowed from the separate 

estate taxes that twelve states and District of Columbia apply in addition to the federal estate tax. 

An additional five states have separate inheritance taxes. The full state death tax chart which 

shows the death taxes applicable in the different states is found in the next item. 

Legislative Activity. Connecticut, Vermont, and the District of Columbia each saw increases in 

their state exemptions pursuant to legislation. Connecticut increased its state death tax exemption 

from $5,100,000 in 2020 to $7,100,000 in 2021 and Vermont increased its exemption from 

$4,250,000 in 2020 to $5,000,000 in 2021. The District of Columbia reduced its exemption from 

$5,762,000 in 2020 to $4,000,000 in 2021. The District of Columbia’s exemption will be indexed 
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for cost of living beginning in 2022. Iowa passed a phase-out of its inheritance tax on others than 

ascendants and descendants in which the tax rate is reduced 20 percent each year beginning in 

2021 so that the inheritance tax is phased out completely as of January 1, 2025. 

Indexing Exemptions for Inflation. One development to which estate planning professionals 

need to pay attention is the increases in the exemptions as a result of inflation adjustments 

provided in some, but not all, of the states with separate state estate taxes. This area is 

increasingly complex. The federal estate death exemption was increased to $10,000,000 

(adjusted for inflation) in 2018 as part of the 2017 Tax Act. The 2021 federal exemption is 

$11,700,000. No state with a state death tax has yet increased its separate state death tax 

exemption to match the federal exemption although Connecticut is currently scheduled to 

increase its exemption to match the federal exemption starting in 2023. 

Maine, New York, and Rhode Island each adjusted their state death tax exemption for inflation in 

2021. In addition, Hawaii, although it appears that its exemption is supposed to be adjusted for 

inflation, has failed to do so since 2018. 

Finally, the State of Washington has not adjusted its exemption for inflation since 2018. In 2018, 

the Washington State Department of Revenue sent a notice stating that pursuant to Revised Code 

of Washington § 83.100, the department must adjust the Washington applicable estate tax 

exclusion map annually using the Seattle-Tacoma-Bremerton Metropolitan Area October 

Consumer Price Index (Seattle CPI). As of January 1, 2018, the U.S. Bureau of Labor and 

Statistics no longer calculated Seattle CPI. Instead, the Bureau of Labor and Statistics is 

calculating CPI for the Seattle-Tacoma-Bellevue core base statistical area. As a result of these 

changes, the term Consumer “Price Index” as defined in the statute did not match the current CPI 

measure calculated by the United States Bureau of Labor Statistics. Consequently, there has 

been no increase in the exemption in Washington State since 2018. 

All of these different changes in recent years mean that only two states have the same exemption 

from state death tax. These are Massachusetts and Oregon, which each have the lowest state 

death tax exemption of any of the states, at $1,000,000. 

The changes in the exemptions for those states with a state estate tax and the District of Columbia 

from 2020 to 2022 are summarized in the chart below: 

157



 

© 2022 McGuireWoods LLP                                                                                                                                                           136 

Changes in Exemptions in State Death Taxes—2020-2022 

States Currently Imposing a Death Tax 

 

 

State 
2020 State Death 

Tax Exemption 

2021 State Death 

Tax Exemption 

2022 State Death 

Tax Exemption 

Connecticut $5,100,000 $7,100,000 $9,100,000 

District of Columbia $5,762,400 $4,000,000 $4,254,800 

Hawaii $5,490,000 $5,490,000 $5,490,000 

Illinois $4,000,000 $4,000,000 $4,000,000 

Maine $5,800,000  $5,870,000 $6,010,000 

Maryland $5,000,000 $5,000,000 $5,000,000 

Massachusetts $1,000,000 $1,000,000 $1,000,000 

Minnesota $3,000,000 $3,000,000 $3,000,000 

New York $5,850,000 $5,930,000 $6,110,000 
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State 
2020 State Death 

Tax Exemption 

2021 State Death 

Tax Exemption 

2022 State Death 

Tax Exemption 

Oregon $1,000,000  $1,000,000 $1,000,000 

Rhode Island $1,579,922 $1,595,156 $1,648,611 

Vermont $4,250,000 $5,000,000 $5,000,000 

Washington $2,193,000 $2,193,000 $2,193,000 

 

Planners must be especially careful in planning for clients who reside in a state with a state estate 

tax or the District of Columbia or who have property located in state with a state estate tax and 

subject to that state’s estate tax. The different exemptions can make this planning quite 

complicated. 
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Appendix 

Alabama 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit. AL ST § 40-15-2. 

Alaska 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  AK ST § 43.31.011. 

Arizona 

Type of Tax: None 

Current Law: Tax was tied to federal state death tax credit.  AZ ST §§ 42-4051; 42-4001(2), 

(12). 

 On May 8, 2006, Governor Napolitano signed SB 1170 which permanently 

repealed Arizona’s state estate tax. 

Arkansas 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  AR ST § 26-59-103; 26-59-106; 26-

59-109, as amended March, 2003. 

California 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  CA REV & TAX §§ 13302; 13411. 

Colorado 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit. CO ST §§ 39-23.5-103; 39-23.5-102. 

Connecticut 

Type of Tax: Separate Estate Tax 

Current Law: On October 31, 2017, the Connecticut Governor signed the 2018-2019 budget 

which increased the exemption for the Connecticut state estate and gift tax to 
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$2,600,000 in 2018, to $3,600,000 in 2019, and to the federal estate and gift tax 

exemption in 2020.  

 On May 31, 2018, Connecticut changed its estate tax law to extend the phase-in 

of the exemption to 2023 to reflect the increase in the federal exemption to $10 

million indexed for inflation in the 2017 Tax Act. The exemption will be phased in 

as follows: 

 2019: $3.6 million 

 2020: $5.1 million 

 2021: $7.1 million 

 2022: $9.1 million: 

 2023: federal exemption for deaths on or after January 1, 2023. 

 Beginning in 2019, the cap on the Connecticut state estate and gift tax is reduced 

from $20 million to $15 million (which represents the tax due on a Connecticut 

estate of approximately $129 million). 

Delaware 

Type of Tax: None 

Current Law: On July 2, 2017, the Governor signed HB 16 which sunset the Delaware Estate 

Tax on December 31, 2017. 

District of Columbia 

Type of Tax: Pick-up Only 

Current Law: DC Bill B22-0685 was introduced in the DC City Council on February 8, 2018. This 

proposal cut the DC threshold to $5.6 million adjusted for inflation retroactive to 

January 1, 2018. This change was enacted by the DC City Council on September 

5, 2018 as part of the Budget Support Act. 

 In August 2020, the DC City Council enacted the “Estate Tax Adjustment 

Amendment Act of 2020,” which reduces the DC threshold to $4 million in 2021 

and which will be adjusted for inflation beginning in 2022. 

 No separate QTIP election. 

Florida 

Type of Tax: None 
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Current Law: Tax is tied to federal state death tax credit.  FL ST § 198.02; FL CONST. Art. VII, 

Sec. 5. 

Georgia 

Type of Tax: None 

Current Law: Effective July 1, 2014, the Georgia estate tax was repealed. See § 48-12-1.  

Hawaii 

Type of Tax: Modified Pick-up Tax 

Current Law: On May 2, 2012, the Hawaii legislature passed HB 2328 which conforms the 

Hawaii estate tax exemption to the federal estate tax exemption for decedents 

dying after January 25, 2012. 

 On June 7, 2018, the governor signed SB 2821, which amended HI ST § 236E-6 to 

reduce the Hawaiian exemption, effective January 1, 2018, to $5,000,000 indexed 

for inflation. 

 The Hawaii Department of Taxation released Announcement 2018-13 on 

September 4, 2018 in which it announced that the exemption will remain at the 

amount available to decedents dying during 2017. 

 In response to calls from practitioners, the Hawaii Department of Taxation 

indicated that was not going to adjust the exemption for inflation in 2019. 

 Effective January 1, 2020, Hawaii increased the rate of its state estate tax on 

estates valued at over $10,000,000 to 20 percent. See Act No. 3 (April 4, 2019). 

Idaho 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  ID ST §§ 14-403; 14-402; 63-3004 

(as amended Mar. 2002). 

Illinois 

Type of Tax: Modified Pick-up Only 

Current Law: On January 13, 2011, Governor Quinn signed Public Act 096-1496 which 

increased Illinois’ individual and corporate income tax rates. Included in the Act 

was the reinstatement of Illinois’ estate tax as of January 1, 2011 with a $2 million 

exemption. 
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 Senate Bill 397 passed both the Illinois House and Senate as part of the tax 

package for Sears and CME on December 13, 2011. It increased the exemption 

to $3.5 million for 2012 and $4 million for 2013 and beyond. Governor Quinn signed 

the legislation on December 16, 2011. 

 Illinois permits a separate state QTIP election, effective September 8, 2009. 35 

ILCS 405/2(b-1). 

Indiana 

Type of Tax: None 

Current Law: Pick-up tax is tied to federal state death tax credit. IN ST §§ 6-4.1-11-2; 6-4.1-1-4. 

 On May 11, 2013, Governor Pence signed HB 1001 which repealed Indiana’s 

inheritance tax retroactively to January 1, 2013. This replaced Indiana’s prior law 

enacted in 2012 which phased out Indiana’s inheritance tax over nine years 

beginning in 2013 and ending on December 31, 2021 and increased the 

inheritance tax exemption amounts retroactive to January 1, 2012. 

Iowa 

Type of Tax: Inheritance Tax 

Current Law: Pick-up tax is tied to federal state death tax credit. IA ST § 451.2; 451.13.  

 Effective July 1, 2010, Iowa specifically reenacted its pick-up estate tax for 

decedents dying after December 31, 2010. Iowa Senate File 2380, reenacting IA 

ST § 451.2. 

 Iowa has a separate inheritance tax on transfers to others than lineal ascendants 

and descendants. 

 On June 16, 2021, the governor signed SF 619 which, among other tax law 

changes, reduces the inheritance tax rates by twenty percent each year beginning 

January 1, 2021 through December 31, 2024 and results in the repeal of the 

inheritance tax as of January 1, 2025. 

Kansas 

Type of Tax: None 

Current Law: For decedents dying on or after January 1, 2007 and through December 31, 2009, 

Kansas had enacted a separate stand-alone estate tax. KS ST § 79-15, 203  
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Kentucky 

Type of Tax: Inheritance Tax 

Current Law: Pick-up tax is tied to federal state death tax credit. KY ST § 140.130. 

 Kentucky has not decoupled but has a separate inheritance tax and recognizes by 

administrative pronouncement a separate state QTIP election. 

Louisiana 

Type of Tax: None 

Current Law: Pick-up tax is tied to federal state death tax credit. LA R.S. §§ 47:2431; 47:2432; 

47:2434. 

Maine 

Type of Tax: Pick-up Only 

Current Law: For decedents dying after December 31, 2002, pick-up tax was frozen at pre-

EGTRRA federal state death tax credit and imposed on estates exceeding 

applicable exclusion amount in effect on December 31, 2000 (including scheduled 

increases under pre-EGTRRA law) (L.D. 1319; March 27, 2003). 

 On June 20, 2011, Maine's governor signed Public Law Chapter 380 into law, 

which increased the Maine estate tax exemption to $2 million in 2013 and beyond. 

The rates were also changed, effective January 1, 2013, to 0% for Maine estates 

up to $2 million, 8% for Maine estates between $2 million and $5 million, 10 % 

between $ 5 million and $8 million and 12% for the excess over $8 million. 

 On June 30, 2015, the Maine legislature overrode the Governor’s veto of LD 1019, 

the budget bill for fiscal years 2016 and 2017. As part of the law, the Maine 

Exemption was tagged to the federal exemption for decedents dying on or after 

January 1, 2016.  

 The tax rates are: 

 8% on the first $3 million above the Maine Exemption; 

 10% on the next $3 million above the Maine Exemption; and 

 !2% on all amounts above $6 million above the Maine Exemption. 

 The new legislation did not include portability as part of the Maine Estate Tax. 

 On September 12, 2018, LP1655 became law without the Governor’s signature. 

The new law amends M.R.S. Title 36, Section 4102 and Section 4119 to make the 
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Maine exemption $5,600,000 adjusted for inflation for decedents dying on and after 

January 1, 2018. 

 For estates of decedents dying after December 31, 2002, Sec. 2058 deduction is 

ignored in computing Maine tax and a separate state QTIP election is permitted. 

M.R.S. Title 36, Sec. 4062. 

 Maine also subjects real or tangible property located in Maine that is transferred to 

a trust, limited liability company or other pass-through entity to tax in a non-

resident’s estate. M.R.S. Title 36, Sec. 4064. 

Maryland 

Type of Tax: Pick-up Tax  

 Inheritance Tax 

Current Law: On May 15, 2014, Governor O’Malley signed HB 739 which repealed and 

reenacted MD TAX GENERAL §§ 7-305, 7-309(a), and 7-309(b) to do the 

following: 

1. Increased the threshold for the Maryland estate tax to $1.5 million in 2015, 

$2 million in 2016, $3 million in 2017, and $4 million in 2018. For 2019 and 

beyond, the Maryland threshold will equal the federal applicable exclusion 

amount. 

2. Continued to limit the amount of the federal credit used to calculate the 

Maryland estate tax to 16% of the amount by which the decedent’s taxable 

estate exceeds the Maryland threshold unless the Section 2011 federal 

state death tax credit is then in effect.  

3. Continued to ignore the federal deduction for state death taxes under Sec. 

2058 in computing Maryland estate tax, thus eliminating a circular 

computation. 

4. Permitted a state QTIP election. 

 On April 5, 2018, HB 0308 became law. The new law provides that for 2019 and 

thereafter, the Maryland threshold will be capped at the fixed amount of $5 million 

rather than being equal to the inflation-adjusted federal exemption as provided 

under prior law. 

 The new law also provides for the portability of the unused predeceased spouse’s 

Maryland exemption amount to the surviving spouse beginning in 2019. 
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Massachusetts 

Type of Tax: Pick-up Only 

Current Law: For decedents dying in 2002, pick-up tax is tied to federal state death tax credit. 

MA ST 65C §§ 2A. 

 For decedents dying on or after January 1, 2003, pick-up tax is frozen at federal 

state death tax credit in effect on December 31, 2000. MA ST 65C §§ 2A(a), as 

amended July 2002.  

 Tax imposed on estates exceeding applicable exclusion amount in effect on 

December 31, 2000 (including scheduled increases under pre-EGTRRA law), 

even if that amount is below EGTRRA applicable exclusion amount. 

 See, Taxpayer Advisory Bulletin (Dec. 2002), DOR Directive 03-02, Mass. Guide 

to Estate Taxes (2003) and TIR 02-18 published by Mass. Dept. of Rev.  

 Massachusetts Department of Revenue has issued directive, pursuant to which 

separate Massachusetts QTIP election can be made when applying state’s new 

estate tax based upon pre-EGTRRA federal state death tax credit. 

Michigan 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  MI ST §§ 205.232; 205.256. 

Minnesota 

Type of Tax: Pick-up Only 

Current Law: Tax frozen at federal state death tax credit in effect on December 31, 2000, 

clarifying statute passed May 2002.  MN ST §§ 291.005; 291.03; MN Revenue 

Notice 02-16. 

 Tax imposed on estates exceeding federal applicable exclusion amount in effect 

on December 31, 2000 (including scheduled increases under pre-EGTRRA law), 

even if that amount is below EGTRRA applicable exclusion amount. 

 Separate state QTIP election permitted. 

 On May 30, 2017, the governor signed the budget bill, H.F. No. 1 which increased 

the Minnesota estate tax exemption for 2017 from $1,800,000 to $2,100,000 

retroactively, and increases the exemption to $2,400,000 in 2018, $2,700,000 in 

2019, and $3,000,000 for 2020 and thereafter. 

166



 

 

    © 2022 McGuireWoods LLP 145 

 A provision enacted in 2013 to impose an estate tax on non-residents who own an 

interest in a pass-through entity which in turn owned real or personal property in 

Minnesota was amended in 2014 to exclude certain publicly traded entities. It still 

applies to entities taxed as partnerships or S Corporations that own closely held 

businesses, farms, and cabins. 

Mississippi 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  MS ST § 27-9-5. 

Missouri 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  MO ST §§ 145.011; 145.091. 

Montana 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  MT ST § 72-16-904; 72-16-905. 

Nebraska 

Type of Tax: County Inheritance Tax 

Current Law: Nebraska through 2006 imposed a pick-up tax at the state level. Counties impose 

and collect a separate inheritance tax.  NEB REV ST § 77-2101.01(1). 

Nevada 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  NV ST Title 32 §§ 375A.025; 

375A.100. 

New Hampshire 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  NH ST §§ 87:1; 87:7. 

New Jersey 

Type of Tax: Inheritance Tax 
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Current Law: On October 14, Governor Christie signed Assembly Bill A-12 which was the tax bill 

accompanying Assembly Bill A-10 which revised the funding for the state’s 

Transportation Fund. Under this law, the Pick-Up Tax had a $2 million exemption 

in 2017 and was eliminated as of January 1, 2018. The new law also eliminated 

the tax on New Jersey real and tangible property of a non-resident decedent. 

 The repeal of the pick-up tax did not apply to the separate New Jersey inheritance 

tax. 

New Mexico 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  NM ST §§ 7-7-2; 7-7-3. 

New York 

Type of Tax: Pick-up Only 

Current Law: The Executive Budget of 2014-2015 which was signed by Governor Cuomo on 

March 31, 2014 made substantial changes to New York’s estate tax. 

 The New York estate tax exemption which was $1,000,000 through March 31, 

2014 was increased as follows: 

 April 1, 2014 to March 31, 2015 -- $2,062,500 

 April 1, 2015 to March 31, 2016 -- $3,125,000 

 April 1, 2016 to March 31, 2017 -- $4,187,500 

 April 1, 2017 to December 31, 2018 -- $5,250,000 

 As of January 1, 2019, the New York estate tax exemption amount will be the same 

as the federal estate tax applicable exclusion amount prior to the 2017 Tax Act 

which is $5,000,000 adjusted for inflation. 

 The maximum rate of tax will continue to be 16%. 

 Taxable gifts within three years of death between April 1, 2014 and December 31, 

2018 will be added back to a decedent’s estate for purposes of calculating the New 

York tax. 

 The New York estate tax is a cliff tax. If the value of the estate is more than 105% 

of the then current exemption, the exemption will not be available. 

 On April 1, 2015, as part of 2015-2016 Executive Budget, New York enacted 

changes to the New York Estate Tax. New York first clarified that the new rate 

schedule enacted in 2014 applies to all decedents dying after April 1, 2014. 
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Previously, the rate schedule only applied through March 31, 2015. New York then 

modified the three-year gift add-back provision to make it clear that the gift add-

back does not apply to any individuals dying on or after January 1, 2019. 

Previously, the gift add-back provision did not apply to gifts made on or after 

January 1, 2019. 

 New York continues not to permit portability for New York estates and no separate 

state QTIP election is allowed when portability is elected on a federal return. 

North Carolina 

Type of Tax: None 

Current Law: On July 23, 2013, the Governor signed HB 998 which repealed the North Carolina 

estate tax retroactively to January 1, 2013. 

North Dakota 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  ND ST § 57-37.1-04. 

Ohio 

Type of Tax: None 

Current Law: Governor Taft signed the budget bill, 2005 HB 66, repealing the Ohio estate 

(sponge) tax prospectively and granting credit for it retroactively. This was effective 

June 30, 2005 and killed the sponge tax. 

 On June 30, 2011, Governor Kasich signed HB 153, the biannual budget bill, which 

contained a repeal of the Ohio state estate tax effective January 1, 2013. 

Oklahoma 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  OK ST Title 68 § 804. 

 The separate estate tax was phased out as of January 1, 2010.  

Oregon 

Type of Tax: Separate Estate Tax 

Current Law: On June 28, 2011, Oregon’s governor signed HB 2541 which replaced Oregon’s 

pick-up tax with a stand-alone estate tax effective January 1, 2012. 
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 The new tax has a $1 million threshold with rates increasing from ten percent to 

sixteen percent between $1 million and $9.5 million. 

 Determination of the estate for Oregon estate tax purposes is based upon the 

federal taxable estate with adjustments. 

Pennsylvania 

Type of Tax: Inheritance Tax 

Current Law: Tax is tied to the federal state death tax credit to the extent that the available 

federal state death tax credit exceeds the state inheritance tax.  PA ST T. 72 P.S. 

§ 9117 amended December 23, 2003. 

 Pennsylvania had decoupled its pick-up tax in 2002 but has now recoupled 

retroactively. The recoupling does not affect the Pennsylvania inheritance tax 

which is independent of the federal state death tax credit.  

 Pennsylvania recognizes a state QTIP election. 

Rhode Island 

Type of Tax: Pick-up Only 

Current Law: Tax frozen at federal state death tax credit in effect on January 1, 2001, with certain 

adjustments (see below). RI ST § 44-22-1.1. 

 Rhode Island recognized a separate state QTIP election in the State’s Tax Division 

Ruling Request No. 2003-03. 

 Rhode Island's Governor signed into law HB 5983 on June 30, 2009, effective for 

deaths occurring on or after January 1, 2010, an increase in the amount exempt 

from Rhode Island estate tax from $675,000, to $850,000, with annual adjustments 

beginning for deaths occurring on or after January 1, 2011 based on "the 

percentage of increase in the Consumer Price Index for all Urban Consumers (CPI-

U). . . rounded up to the nearest five dollar ($5.00) increment." RI ST § 44-22-1.1. 

 On June 19, 2014, the Rhode Island Governor approved changes to the Rhode 

Island Estate Tax by increasing the exemption to $1,500,000 indexed for inflation 

in 2015 and eliminating the cliff tax. 

South Carolina 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  SC ST §§ 12-16-510; 12-16-20 and 

12-6-40, amended in 2002. 
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South Dakota 

Type of Tax: None 

Current Law: Tax was permanently repealed in 2014 with repeal of all of SDCL § 10-40A, 

effective July 1, 2014. 

Tennessee 

Type of Tax: None 

Current Law: Pick-up tax is tied to federal state death tax credit.  TN ST §§ 67-8-202; 67-8-203. 

 Tennessee had a separate inheritance tax which was phased out as of January 1, 

2016. 

Texas 

Type of Tax: None 

Current Law: Tax was permanently repealed effective as of September 15, 2015 when Chapter 

211 of the Texas Tax Code was repealed. Prior to September 15, 2015, the tax 

was tied to the federal state death tax credit. 

Utah 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  UT ST § 59-11-102; 59-11-103. 

Vermont 

Type of Tax: Modified Pick-up 

Current Law: In 2010, Vermont increased the estate tax exemption threshold from $2,000,000 

to $2,750,000 for decedents dying on or after January 1, 2011. As of January 1, 

2012, the exclusion equaled the federal estate tax applicable exclusion amount, 

so long as the FET exclusion was not less than $2,000,000 and not more than 

$3,500,000.  

 On June 18, 2019, Vermont enacted H. 541 which increased the Vermont estate 

tax exemption to $4,250,000 in 2020 and $5,000,000 in 2021 and thereafter.  VT 

ST T. 32 § 7442a. 

 No separate state QTIP election permitted. 

 Vermont does not permit portability of its estate tax exemption. 
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Virginia 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  VA ST §§ 58.1-901; 58.1-902. 

 The Virginia tax was repealed effective July 1, 2007. Previously, the tax was frozen 

at federal state death tax credit in effect on January 1, 1978. Tax was imposed 

only on estates exceeding EGTRRA federal applicable exclusion amount.  

Washington 

Type of Tax: Separate Estate Tax 

Current Law: LEGISLATIVE FRAMEWORK. On February 3, 2005, the Washington State 

Supreme Court unanimously held that Washington’s state death tax was 

unconstitutional. The tax was tied to the current federal state death tax credit, thus 

reducing the tax for the years 2002 - 2004 and eliminating it for the years 2005 - 

2010. Hemphill v. State Department of Revenue 2005 WL 240940 (Wash. 2005). 

 In response to Hemphill, the Washington State Senate on April 19 and the 

Washington House on April 22, 2005, by narrow majorities, passed a stand-alone 

state estate tax with rates ranging from 10% to 19%, a $1.5 million exemption in 

2005 and $2 million thereafter, and a deduction for farms for which a Sec. 2032A 

election could have been taken (regardless of whether the election is made). The 

Governor signed the legislation.  

 Washington voters defeated a referendum to repeal the Washington estate tax in 

the November 2006 elections. 

 On June 14, 2013, Governor Inslee signed HB 2075 which closed an exemption 

for marital trusts retroactively immediately prior to when the Department of 

Revenue was about to start issuing refund checks, created a deduction for up to 

$2.5 million for certain family-owned businesses and indexes the $2 million 

Washington state death tax threshold for inflation.  WA ST §§ 83.100.040; 

83.100.020. 

 SEPARATE QTIP ELECTION. Washington permits a separate state QTIP 

election. WA ST §83.100.047. 

 NO INDEXING FOR INLFATION IN 2019. Washington State was supposed to 

index the exemption annually for inflation. However, this was not done for 2019. 

 On December 18, 2018, the Department of Revenue sent an email stating that 

pursuant to Revised Code of Washington (RCW) 83.100, the Department must 

adjust the Washington applicable estate tax exclusion amount annually using the 

Seattle-Tacoma-Bremerton metropolitan area October consumer price index 
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(Seattle CPI). As of January 1, 2018, the US Bureau of Labor and Statistics 

(USBLS) no longer calculates the consumer price index for the Seattle-Tacoma-

Bremerton metropolitan area. Instead, the USBLS will calculate the consumer 

price index for the Seattle-Tacoma-Bellevue Core Based Statistical Area for the 

Puget Sound region.  

 As a result of these changes, the definition of “consumer price index” in RCW 

83.100.020(1)(b) does not match with the current CPI measure calculated by the 

USBLS. The Department is using the last CPI figure for the Seattle CPI. This 

resulted in no increase in the applicable exclusion amount for 2019 and 

subsequent years. 

West Virginia 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit.  WV § 11-11-3. 

Wisconsin 

Type of Tax: None 

Current Law: Tax is tied to federal state death tax credit. WI ST § 72.01(11m). 

WI ST §§ 72.01; 72.02, amended in 2001. 

 For deaths occurring after September 30, 2002, and before January 1, 2008, tax 

was frozen at federal state death tax credit in effect on December 31, 2000 and 

was imposed on estates exceeding federal applicable exclusion amount in effect 

on December 31, 2000 ($675,000), not including scheduled increases under pre-

EGTRRA law, even though that amount is below the lowest EGTRRA applicable 

exclusion amount. Thereafter, tax imposed only on estates exceeding EGTRRA 

federal applicable exclusion amount. 

 On April 15, 2004, the Wisconsin governor signed 2003 Wis. Act 258, which 

provided that Wisconsin will not impose an estate tax with respect to the intangible 

personal property of a non-resident decedent that has a taxable situs in Wisconsin 

even if the non-resident’s state of domicile does not impose a death tax. 

Previously, Wisconsin would impose an estate tax with respect to the intangible 

personal property of a non-resident decedent that had a taxable situs in Wisconsin 

if the state of domicile of the non-resident had no state death tax. 

Wyoming 

Type of Tax: None 
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Current Law: Tax is tied to federal state death tax credit.  WY ST §§ 39-19-103; 39-19-104. 
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Rose, Thorn, Bud: Reflections & Strategies 
for Attorney Well-being 
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The Path to lawyer well-being

• 14,000 participants 

• Over two-thirds (67.2%) reported working more than 41 
hours per week, efforts at self-care

• Almost two-thirds (61.1%) gave answers consistent with 
having anxiety.

• Almost half (45.7%) gave answers consistent with having 
depression.

• Significant levels of depression, anxiety, and stress with 
28%, 19%, and 23% experiencing mild or higher levels of 
depression, anxiety, and stress, respectively. 

• 20.6% of those screened scored a level consistent with 
problematic drinking
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The Path to Lawyer 

well-being 

• 25% of lawyers are workaholics, which is more 
than double that of the 10 percent rate 
estimated for U.S. adults generally.

• Numerous health and relationship problems, 
including
• sleep problems, 
• weight gain, 
• high blood pressure, 
• low self-esteem, 

• Recommendations for legal employers: 
• monitor for work addiction and avoid 

rewarding extreme behaviors that can 
ultimately harm their health. 

• expressly encourage lawyers to make time 
to care for themselves. 

• consider promoting physical activity to aid 
health and cognitive functioning. 179



Enter Covid-19

• The ABA/Betty Ford Hazeldon Study has not been updated yet

• Lawyers = Humans

• On August 14, 2020, the CDC reported on June 24-30, 2020

• Symptoms of anxiety disorder and depressive disorder increased 
considerably in the United States during April–June of 2020, compared 
with the same period in 2019

• “During June 24–30, 2020, U.S. adults reported considerably elevated
adverse mental health conditions associated with COVID-19. “

• “Younger adults, racial/ethnic minorities, essential workers, and unpaid 
adult caregivers reported having experienced disproportionately worse 
mental health outcomes, increased substance use, and elevated 
suicidal ideation.”
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Enter Covid-19
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Enter Covid-19
• 40.9% reported at least 1adverse mental or behavioral 

health condition, including 

• anxiety disorder or depressive disorder (30.9%), 

• symptoms of a trauma- and stressor-related disorder (TSRD) 
related to the pandemic (26.3%), and 

• started or increased substance use to cope with stress or 
emotions related to COVID-19 (13.3%). 

• seriously considered suicide in the 30 days before 
completing the survey (10.7%) 

• 18–24 year-olds (25.5%)

• minority racial/ethnic groups (Hispanic [18.6%], non-Hispanic 
black [black] [15.1%]), 

• self-reported unpaid caregivers for adults (30.7%)

• essential workers (21.7%).
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Enter Covid-19

• Women in the Workplace study

• Last 7 years with McKinsey and LeanIn.org

• Tracking the progress of women in corporate America

• More than 1 in 3 women contemplating downshifting their 
careers or leaving the workforce completely 

• The worry at the beginning of the pandemic, the thought was 
that it could set the gender parity movement back half a decade

• 4 in 10 women have considered leaving their company or 
switching jobs

• But they are 2x more likely than men to experience burnout
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Covid-19 Continued…

• In March 2022, the WHO revealed that in the first year of 
the COVID-19 pandemic, global prevalence of anxiety 
and depression increased by a massive 25%.

• During August 2020–February 2021, 

• adults with recent symptoms of an anxiety or a depressive 
disorder increased from 36.4% to 41.5%, 

• those reporting an unmet mental health care need increased 
from 9.2% to 11.7%. 

• Increases were largest among adults aged 18–29 years and 
those with less than a high school education
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Covid-19 Continued…

• The American Lawyer Magazine sent out a survey in 2021 

• > 3,200 law firm attorneys and staff took the survey

• Greater proportion of them reported instances of mental health 
troubles across the board, when compared with ALM’s 2019 
survey.

• 37% of respondents said they felt depressed in 2020, 

• uptick of nearly 6% from 2019 

• 71% said they have experienced anxiety,

• up 7% from 2019 

• 14% said they have a different mental illness

• up a little over 2% from 2019
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Covid-19 
Continued…

• Nearly 51%  said they 
felt isolated. 

• Causes for decrease 
mental health 

• 35% said isolation, 

• 15% said lockdown 

• 14% said working 
remotely 

• 12% said disruption of 
routine
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Burnout defined:
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Signs and Symptoms of Burnout

• Sign: What you objectively 
notice

• Symptom: Starts 
internally and can
eventually bubble out

Sign

Withdrawal from others

irritability

Sadness or 
hopelessness

Loss of interest

Shame and self-hatred 

“I am…stupid, ugly, 
unlovable, idiot, fat…”

Symptom

fatigue

Trouble 
sleeping/nightmares

Confusion and difficulty 
concentrating

hypervigilance

Chronic pain or 
headaches
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Covid-19
• Women in the Workplace study
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Compassion fatigue:
a loss of sympathy/empathy for the suffering of others experienced as a result of the demands made of them at a 

saturation point beyond their reserve
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Good News!
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Resilience defined

• A process that enables us to bounce back from
adversity in a healthy way

• A process to harness resources to sustain well-being

• Adapting and responding positively to stress and
misfortune while maintaining normal psychological
and physical functioning
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Resilience defined

• “means your ability to recover from setbacks. I think that every
lawyer that I know, including myself, has had professional and
personal setbacks. And I think being resilient is how do you
adapt well to change, how do you keep going in the face of
adversity?”

• Michelle Wimes, Chief Diversity and Professional Development Officer
at Ogletree

• “means putting on your body of armor each day as you approach
the work that you do, for both your internal and external
stakeholders and to focus on being your authentic self. ”

• Demetria Johnson, diversity and talent strategist for law firms
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Resilience defined

• “means being able to connect with who you are, what you're called
to, and keep getting up. Keep moving forward, not moving forward
in the sense of striving or a worldly definition of success, but more
so putting out the light and the beauty and the work and the art that
you were born to do. And continuing to grow as a person as you
continue to do that, and just getting up.”

• Kori Carew, community builder

• “means to have the degree of mindfulness to recognize that your
thoughts are not who you are. . . And having the perspective to see
I’m more than that.”

• Judge Bruce Peterson, Fourth Judicial District judge for Hennepin County,
Minnesota
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Resilience factors

• Neurobiology

• Genetics

• Childhood Experiences

• Psychological, Social, & Contextual

• Optimism 

• Confidence in our abilities and strengths (self-efficacy) 

• Effective problem-solving 

• Sense of meaning and purpose 

• Flexible thinking 

• Impulse control 

• Empathy 

• Close relationships and social support

• Faith/spirituality 
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Sympathy vs. Empathy
197



Resilience factors

Source: http://www.usar.army.mil/MRT/
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Strategies to build resilience

1. Let it Be
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Strategies to build resilience

1. Let it Be

2.Flip the Script

200



Strategies to build resilience

1. Let it Be

2. Flip the Script

3.Let Your Values Be Your Guide
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Strategies to build resilience

1. Let it Be

2. Flip the Script

3. Let Your Values Be Your Guide

4. Self-Compassion is a Must

202



Strategies to build resilience

1. Let it Be

2. Flip the Script

3. Let Your Values Be Your Guide

4. Self-Compassion is a Must

5. Recharge with Exercise & Meditation
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Strategies to build resilience

-Elle Woods, “Legally 
Blonde”
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Rose, Bud, Thorn

• Mindfulness reflection game 
• Times of transition, reflect back on 

the year – or themonth, or even 
each day – and share the ways you have 
continued learning. 

• Rose = A highlight, success, 
small win, or something positive 
that happened.

• Bud = New ideas that have 
blossomed or something you are 
looking forward to knowing more 
about or experiencing.

• Thorn = A challenge you 
experienced or something you 
can use more support with.
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Questions?

Check out our website! 
www.scbar.org/public/wellness/index.html206



Roundtable Discussions:  
Current Estate and Tax Trending Topics 

 
 
 

Prepared by Jonathan E. Spitz 
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AL TODD 2022 BREAKOUT SESSION TOPICS 
Specific items are just examples and are not all inclusive 

Subject to Change* 

 

A. Current Trust Planning Issues 

1. Planning when client comes in with all assets titled jointly? 

a. Do you separate or keep them combined? 

b. Differences between TIC/ JTWROS/ TICWROS 

2. Planning for Digital/ bitcoin/NFT assets? 

a. What about access to emails or other communications? 

3. Decanting to take advantage of favorable tax laws 

a. If not decanting, why not? 

4. Funding trusts? 

a. Assigning personal property? 

b. Vehicles? 

1. How to title? 

c. LLC interests? 

d. Other business interests? 

e. Real Property- do you have to do a new deed? 

1. Issues with Assessor 

f. At death, how are you naming and dating trusts? 

1. Examples? 

5. Asset Protection 

a. Are clients wanting protection using other state protection (EX: Wyoming LLC, etc.)? 

1. If not, what are you doing under S.C. law, if anything? 

6. Modifying/ terminating trusts 

a. Amendments v/ amend and restate? 

7. Based on Fabian do you omit individuals or do you still mention they are being excluded? 

B. Are you preparing trusts to take advantage of UC (Unified Credit)? Direct gifting? What type of 

trusts are you using? 

1. Concern with clawback if use full UC? 

2. Leaving option in Trusts to get step up at second death? 

a. QTIP 

b. Trust Protector 

c. Deleware Tax Trap? 

C. SECURE ACT 

1. Has it changed your planning methods? 

D. Have you seen a change in your clients charitable giving based on increase in UC?  

1. Are they using their RMD for charitable purposes 

E. Joint Trusts v. Separate trusts? 

1. Are you using joint trusts? 

208



Page 2 of 3 

 

a. Community Property concerns? 

b. If so, why? 

c. If not, why not and is there a time they could be beneficial 

2. What if someone comes in with a joint trust? Modify or replace? 

F. Are brokers/ financial planners modifying plans  

G. Guns 

1. Use of gun trusts? 

a. Are they needed? 

2. Sale and disposition of guns under estate/ probate administration? 

H. Pet Trusts 

1. Do you use them? 

a. If so, do you create separate trust or do you give money to individual and have them 

take care of the animal 

I. Prenup/ Wavier of Elective Share? 

1. Do you prepare prenups? 

a. If not, do you review for estate planning matters? 

J. Estate Administration 

1. County specific quirks 

2. Lack of consistency between Counties 

K. Technology 

1. Drafting software options and alternatives 

2. Secure transfers of documents between attorneys and/ or clients 

L. Future of Estate Planning 

1. Growing practice/ maintain practice 

a. Websites/ social media presence/ LinkedIn 

1. Have you found it beneficial 

2. Advertising 

b. LLM/ specialization- does it add value? 

c. Quality of new attorneys in the field? 

1. Are more people “dabbling” 

2. Increasing interest of college/ law students 

PRACTITIONER QUESTIONS REGARDING TRUSTEES/ TRUST OFFICERS 
 

Titling of Accounts 

• Who is advising the client? Often the client will take advice from a long-time financial advisor over an 

Attorney.  Is the attorney making clear that changes to titling can effect estate plans. 

• POD / TOD – how are these being utilized and is the attorney making clear changes can effect estate plans. 

• POAs – is the attorney making sure the client understands how these work.  (This sounds like a nonstarter 

but I have seen multiple times someone with a POA make a relative usually a child a joint owners so that 

they can “write checks.”) 

 

 

 

209



Page 3 of 3 

 

Clear Directions 

• Are you providing a standard letter or something of the like to Banking and financial institutions explaining 

how to setup an account or retitle it? 

• Are you in contact with high network client’s advisors as appropriate to make sure that plans are followed? 

• Are giving clear direction as to what SSN or EIN to use to setup the account? 

• Are you giving clear direction to clients as to how to handle erroneous advice from institutions, such as a 

minor cannot be a beneficiary of a life insurance policy or IRA? 

 

Application for an EIN- Both Estates and Trusts 

• Who is to apply for the EIN number? 

• Many Practitioner’s believe the financial institution will handle this.  Some will, some will 

not.  Competency of the person applying is also a factor. 

 

Banks and Trust Companies 

If you name a bank or trust company in a document, how are you notifying them? 

 

MAKE SURE TO ASK THESE QUESTIONS EVEN IF YOU DO NOT COVER ALL OF THE ABOVE 
TOPICS AND PROVIDE RESPONSE BACK. 
 

1. WHEN DRAFTING ESTATE PLANNING DOCUMENTS: 
a. USE DRAFTING PROGRAM 
b. USE FORM BANK 
c. CREATE ON OWN EVERY TIME 

 
2. SIZE OF FIRM 

a. 1-5 ATTORNEYS 
b. 6-15 ATTORNEYS 
c. 16 + ATTORNEYS 

 
3.  FEES- ESTATE PLANNING 

a. HOURLY 
b. FLAT 
c. BOTH 

 
4. FEES- ESTATE ADMINISTRATION 

a. HOURLY 
b. FLAT 
c. BOTH 

 
5. TIME KEEPING SOFTWARE 

a. LIST: 
 
 

 

210



The Dorchester County Low Down 
 
 
 

The Honorable Mary Q. Blunt 
The Honorable Molly D. Edwards 
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DORCHESTER COUNTY PROBATE COURT 

 
5200 EAST JIM BILTON BLVD. 

ST. GEORGE, SC 29477 
 

 
www.dorchestercountysc.gov/probate 

 
MARY BLUNT 
Probate Judge 

 
 

MOLLY D. EDWARDS 
Associate Judge 

 

 

 

THE DORCHESTER COUNTY LOW DOWN:  
Helpful Hints, Checklists, and Samples for your Probate Practice 

 

1. Documents for Filing Informal Intestate or Testacy and Appointment 

a. Completing 4(a) and 4(b) 

b. Affidavit of Heirs (Form #445ES) 

c. Affidavit of Personal Representative (Form #345DC) 

 

2. Small Estate Checklist 

 

3. Appointment of Special Administrator for Medical Records Checklist 

 

4. Petition to Sell Real Estate Checklist 

a. South Carolina Code § 62-3-1301, et. seq. 

b. Sample Acceptance of Service, Consent to Sale, and Waiver of Hearing 

c. Sample Order Approving Sale of Real Estate 

 

5. Form Family Settlement Agreements 

a. Intestate Family Settlement Agreement 

b. Testate Family Settlement Agreement  

 

6. Petition to Determine Heirs Checklist 

a. Sample Publication for the Summons and Notice of Hearing 

 

7. Information on Viewing Dorchester County’s Estates Online  
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DORCHESTER COUNTY PROBATE COURT 

 
5200 EAST JIM BILTON BLVD. 

ST. GEORGE, SC 29477 
 

 
www.dorchestercountysc.gov/probate 

 
MARY BLUNT 
Probate Judge 

 
 

MOLLY D. EDWARDS 
Associate Judge 

 

 

 

DOCUMENTS FOR FILING INFORMAL INTESTATE/ 
TESTATE AND APPOINTMENT 

 

Attorneys usually send the following documents when filing for informal intestate/testate and 

appointment: 

 

Required: 

• Original Last Will & Testament 

• Original Application (Form #300ES) (make sure it is the updated 2020 version) 

• Original/Certified Death Certificate 

• Copy of Obituary or Funeral Home Program 

• $25.00 Filing Fee 

• Renunciations (Form #302ES), if applicable  

• Waiver of Bond (Form #344ES), if applicable 

• Appointment of Agent for Service of Process (Form #121ES), if applicable  

• Attorney’s Agreement Regarding Civil Litigation, if applicable – this form is specific to 

Dorchester County and is available upon request 

 

Helpful: 

• Copy of picture ID for the proposed Personal Representative 

• Copy of all deeds for real estate 

• Affidavit of Personal Representative (Form #345DC) – this form is specific to Dorchester 

County and is available upon request 

• Notice to Creditors (Form #370ES): 

o Publication options are $75 for publication in The Dorchester Eagle Record OR $114 for 

the Summerville Journal Scene. 

o You can send the Court the publication fee when you send your initial filing (check made 

payable to the newspaper of your choice) OR after you receive your client’s Certificates of 

Appointment and a case number, you can send it directly to the newspaper.  

 

We hope this information is helpful.  

 

Estate Division
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DORCHESTER COUNTY PROBATE COURT 

 
5200 EAST JIM BILTON BLVD. 

ST. GEORGE, SC 29477 
 

 
www.dorchestercountysc.gov/probate 

 
MARY BLUNT 
Probate Judge 

 
 

MOLLY D. EDWARDS 
Associate Judge 

 

 

 

 

SAMPLE 4(a) or 4(b) 
 

Full Legal Name 

(Including all known names) 
 

Year of 

Birth 

(If minor) 

 Full Address 

 

 

Email  

Address 
 

Relationship to Decedent 

 Susan Roe     Predeceased (DOD: 07/24/2000)     Daughter (1 Issue) 

                Mary Roe 
   

 Predeceased (DOD: 07/24/2000) 
   

 Child of Susan Roe 

 Granddaughter (No Issue) 

 John Doe, Jr.     Predeceased (DOD: 02/03/1999)      Son (2 Issue) 

                Ruth Doe     1 Main St. Summerville, SC 29483 
 

 
  

 Child of John Doe 

 Granddaughter 

                Tom Doe, a minor  2012  
 1 Main St. Summerville, SC 29483 

 c/o Lucy Doe, Mother/Guardian 

 

 

 

      
 
 Child of John Doe 

 Grandson 

 Bobby Doe     Predeceased (DOD: 04/05/2000)     Son (No Issue) 

 Jane Doe     300 Main St., Summerville, SC 29483     Daughter 

 Mary Doe, Personal     

 Representative  

 for the Estate of Johnny Doe 

   
 Post-deceased (DOD: 01/01/2022) 

 123 Main St., St. George, SC 29477  
   

 Personal Representative for    

 the post-deceased Son 

 Jane Doe, Trustee of the John  

 Doe, Sr. Irrevocable Trust 
    300 Main St., Summerville, SC 29483     Trust 

 Tim Doe, President SPCA     123 Green Leaf Lane, Summerville, SC 29483     Charity 
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FORM #445ES (1/2014) 

62-3-203, 62-3-301, 62-3-303 

 
 

STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT 

 )  

COUNTY OF DORCHESTER ) AFFIDAVIT OF HEIRS 

 )  

IN THE MATTER OF: ) CASE NUMBER: _______________ 

________________________________ )  

 
As the affiant, I have a duty to disclose all heirs (blood relatives or legally adopted children) of the above estate 
and to list those individuals on the Application for Probate (Form #300ES).  Upon the Court’s informal review of 
the Decedent’s obituary or other public document, a conflict exists between those name(s) and the name(s) listed 
on the probate application.  The following names were listed in the obituary or other public document in 
observance of their close family-type relationship to the Decedent.  However, to the best of my knowledge, they 
are not related by blood or formal, legal adoption to the Decedent:  
 
 Name: _______________________________  Name: _______________________________ 
         Address: _______________________________          Address:   _______________________________ 
  _______________________________   _______________________________ 
       Reason #: _______ (Select from reasons below)        Reason #: _______ (Select from reasons below) 
 
 Name: _______________________________  Name: _______________________________ 
         Address: _______________________________          Address:   _______________________________  
  _______________________________               _______________________________ 
       Reason #: _______ (Select from reasons below)        Reason #: _______ (Select from reasons below) 
 
As such, I affirm that the above names were listed in the obituary or other public document for the following 
reason(s):   
 

1. Names listed were the decedent’s stepchildren only 
2. Names listed were not biological children or formally adopted by the decedent 
3. Names listed were foster children who were not adopted 
4. Names listed were considered special family/friends that were not blood relatives 
5. Name listed as spouse, but the parties were never married neither by a marriage license nor by 

common law, to the best of my knowledge.   
6. Other: _______________________________ 

 
The undersigned, being sworn, states that the facts set forth in the foregoing statement are true to the best of the 
undersigned's knowledge, information, and belief, and hereby submits to the Court’s jurisdiction in this matter. 
 

SWORN to before me this ______ day of 

 

Signature: 

 

_______________________, 20______ Print Name:  

 Address:  

________________________________   

Notary Public for South Carolina Telephone (Work):  

My Commission Expires: ____________ (Home):  

 (Cell):  

 Email:  

Relationship to Decedent/Estate:  
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FORM #345DC (1/2014) 

 
 

STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT 
 )  
COUNTY OF DORCHESTER  ) AFFIDAVIT OF PERSONAL REPRESENTATIVE 
 )  
IN THE MATTER OF: ______________________ ) CASE NUMBER: _________________________ 

 

 

I, ________________________________, understand and agree to the following: 

• The assets and monies in the estate are only to be used to pay the debts and obligations of the 

estate in the proper order of priority;  

• I am to deposit the decedent’s monies into an estate account;  

• I am not to use any estate assets or monies for my personal debts or obligations;  

• I am not to use any estate assets or monies for the debts or obligations of any heirs or devisees;  

• I cannot sell tangible personal property owned by the decedent that has a value over $10,000.00 

without the authority to do so granted to me in the decedent’s will or a Court order giving me this 

specific authority;  

• I cannot sell real property owned by the decedent without the authority to do so granted to me in 

the decedent’s will or a Court order giving me this specific authority;  

• I must resolve the debts of the estate before I make any distributions to the heirs or devisees of 

the estate;   

• I understand that if a claim is filed against the estate I must respond to the creditor within sixty 

days after the presentment of the claim, or within fourteen months after the death of the 

decedent, whichever is later, stating the claim has been allowed or disallowed in whole or in part;  

• I will be personally liable to any beneficiary or other person(s) having an interest in the estate for 

any negligence and/or intentional misconduct in the performance of my duties as Personal 

Representative.  

 

I am providing the Probate Court with written Agreements signed by all known beneficiaries and other 

persons having interest in the Estate if waiver of bond is requested. 

 

SWORN to before me this  day of Signature:  

 , 20    Print Name:  

  Address:  

    

Notary Public for South Carolina  Telephone (Work):  

My Commission Expires:   (Home):  

 Cell:  

 Email:  

Relationship to Decedent/Estate:  
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DORCHESTER COUNTY PROBATE COURT 

 
5200 EAST JIM BILTON BLVD. 

ST. GEORGE, SC 29477 
 

 
www.dorchestercountysc.gov/probate 

 
MARY BLUNT 
Probate Judge 

 
 

MOLLY D. EDWARDS 
Associate Judge 

 

 

 
SMALL ESTATE AFFIDAVIT 

(FOR ATTORNEY USE ONLY) 
 

The Affidavit for Collection of Personal Property Pursuant to Small Estate Proceeding or “Small Estate 

Affidavit” allows for the transfer of the Decedent’s personal property with a value less than $25,000 

without the necessity of full probate proceedings.  If the Decedent owned real estate, a Small Estate 

Affidavit cannot be used.  This document cannot be filed until 30 days after the Decedent’s date of death.  

 

Mail the following required items to the Dorchester County Probate Court at the address above: 

• Affidavit for Collection of Personal Property Pursuant to Small Estate Proceeding (Form #420ES) 

(must be completed in its entirety). 
• Original Last Will and Testament and all original Codicils or Memoranda (if applicable).* 

• Original/Certified copy of the Death Certificate.  
• Documentation of the estate assets and values. (Ex. Provide a copy of titles or registrations for 

vehicles, mobile homes, boats, etc. owned by decedent at the time of death and a printout of the 

Kelley Blue Book (KBB) or NADA fair market value for each.) 

• Copy of Obituary or Funeral Home Program. 
• Copy of the itemized funeral bill.  
• Copy of the receipt showing payment and who paid the funeral bill. If the payor of the funeral bill 

does not want reimbursement, he/she can complete a Form N (attached). 
• Filing fee ($100 - $4,999=$25.00, $5,000 - $19,999=$45.00, $20,000 and above =$67.50) (either 

by cash or check made payable to Dorchester County Probate Court). 

 

*If there is an original Will, you must also complete (in its entirety) the Application for Informal Probate 

of Will (Form #300ES (09/2020)).  There is no additional filing fee if submitted with the Small Estate 

Affidavit. 

 

PLEASE NOTE:  

➢ Filing a Will for Record does not commence a probate proceeding in accordance with SCPC § 62-

3-108 and is not sufficient for the transfer of Decedent’s assets. 

 

➢ The Court requires all pro se litigants to begin this process using our Opening Probate Worksheet.  

If you are not representing the Affiant for the probate of the Estate, then please direct them to our 

website where they can find our Opening Probate Worksheet. 

 

➢ Additional documents may be required on a case-by-case basis in the discretion of the Court. 
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DORCHESTER COUNTY PROBATE COURT 

 
5200 EAST JIM BILTON BLVD. 

ST. GEORGE, SC 29477 
 

 
www.dorchestercountysc.gov/probate 

 
MARY BLUNT 
Probate Judge 

 
 

MOLLY D. EDWARDS 
Associate Judge 

 

 

 
APPOINTMENT OF SPECIAL ADMINISTRATOR  

(FOR MEDICAL RECORDS ONLY) 

 

This is a very specific appointment that lasts only thirty (30) days and grants authority for only one 

purpose. This appointment does not allow access to any estate assets. 

 
NOTE: This appointment does NOT allow for transfer of assets.  
 

Provide the required items to the Dorchester County Probate Court at the address above: 

• Application for Appointment of Special Administrator (Form #332ES) (must be completed in 
its entirety). The application must list, on page one, the specific hospital or facility where you 

will obtain records. In addition, you must sign in front of a notary and provide all information 

under Verification (on page two) and Qualification (on page three). 

 

• Original Will and Last Testament and all original Codicils or Memoranda (if applicable).* 

 

• Original/Certified Death Certificate (NO photocopies accepted). 
 

• Copy of Obituary or Funeral Home Program. 
 

• In order to obtain this appointment, one of the following options must be met: 

o You must have priority as determined by the Court (ex.: Surviving Spouse).   

o If you do not have priority, and there is more than one heir, then you will need to provide 

Renunciations (Form #302ES) completed by anyone with equal or higher priority (or death 

certificate of any deceased person with equal or higher priority). 

 

• Filing fee in the amount of $22.50 (either by cash or check made payable to Dorchester County 

Probate Court). 

 

*If there is an original Will, you must complete (in its entirety) the Opening Probate Worksheet available 

online at www.dorchestercountysc.gov. After reviewing your completed worksheet, the Court will advise 

you of your next step.  

 

Your documents will be returned to you by the Court if they are not complete or if you fail to 
provide any necessary items listed above. 
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5200 EAST JIM BILTON BLVD. 

ST. GEORGE, SC 29477 
 

 
www.dorchestercountysc.gov/probate 

 
MARY BLUNT 
Probate Judge 

 
 

MOLLY D. EDWARDS 
Associate Judge 

 

 

 
PETITION TO SELL REAL ESTATE CHECKLIST  

(WITHOUT A HEARING) § 62-3-1301 et seq. 

With the recent upturn in the real estate market, we have had numerous requests for orders to sell 

real estate for closings which are scheduled in the immediate future (“yesterday”).  In the best 

interest of the estate and in order to prevent the closing from being delayed, Dorchester County 

Probate Court will issue an Order Authorizing the Sale of Real Estate without holding a hearing, 

provided that the following requirements are met: 

______  Summons  

 

______  Petition to Sell Real Estate (Form #430ES) 

• includes a listing of all heirs, devisees, or interested parties 

• includes debts or creditors of the estate, if any  

• includes the fair market value and the proposed sale price  

 

______ $150 filing fee  

 

______   Lis Pendens  

• File with the Clerk of Court pursuant to § 62-3-1308, then file a clocked copy 

with the Probate Court  

 

______   Comparative market analysis (CMA) stating the fair market value of the property 

 

______  Answers/Acceptances of Summons and Petition from all interested parties 

______ Consents to the sale price from all interested parties 

______ Waivers of hearing from all interested parties 

• Note: The Answer/Acceptance, Consents to sale price, and Waivers of 

hearing may be consolidated into one document. 

 

______ The proposed Order must be emailed in Word format to 

                        EstateDivision@DorchesterCountySC.Gov for the Judge’s review 

 

Note:  If you have not already filed an Inventory and Appraisement that lists the real property to  

be sold, you must file one before the Order to sell real estate can be issued. 
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Sale of Real Estate by Probate Court 
 

SECTION 62-3-1301. Only procedure for sale of lands by court. 
 

The provisions of this Part are hereby declared to be the only procedure for the sale of lands by 

the court, except where the will of the decedent authorizes to the contrary. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 51; 2013 Act No. 100, 

Section 1, eff January 1, 2014. 

 

SECTION 62-3-1302. Sale of real estate. 
 

The court may, as herein provided, authorize the sale of the real property of a decedent. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 52; 2013 Act No. 100, 

Section 1, eff January 1, 2014. 

 

Effect of Amendment 

 

The 2013 amendment substituted "real property of a decedent" for "real estate of such deceased 

person". 

 

SECTION 62-3-1303. Issuance of summons upon petition for sale. 
 

At any time after the qualification of the personal representative, on petition to the court by an 

interested person requesting the sale of real property of the decedent, a summons shall be issued 

to the personal representative (if not the petitioner), the heirs at law of the decedent (if the 

decedent died intestate or the time to challenge a will admitted to probate has not expired), the 

devisees under the decedent's will (if any), any person who has properly presented a claim 

against the estate which remains unresolved, any interested person effected by the proceeding, 

and any other person as required by the court in its discretion. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 53; 1990 Act No. 521, 

Section 71; 2013 Act No. 100, Section 1, eff January 1, 2014. 

 

Effect of Amendment 

 

The 2013 amendment rewrote the section. 
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SECTION 62-3-1304. Form of summons. 
 

The form of such summons must be in like form as summonses for civil actions in the circuit 

courts. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 54; 1990 Act No. 521, 

Section 72; 2013 Act No. 100, Section 1, eff January 1, 2014. 

 

SECTION 62-3-1305. Service of summons and petition. 
 

To such summons a copy of the petition must be attached and copies of the summons and 

petition served on the personal representative (if not the petitioner), the heirs at law of the 

decedent (if the decedent died intestate or the time to challenge a will admitted to probate has not 

expired), the devisees under the decedent's will (if any), any person who has properly presented a 

claim against the estate which remains unresolved, any interested person effected by the 

proceeding, and any other interested person as required by the court in its discretion, in like 

manner as summonses and complaints are served in civil actions in the circuit courts. If there are 

minors the court shall appoint guardians ad litem who must be served with copies of the 

summons and petition and the appointment, and who must acknowledge acceptance of their 

appointment as guardians ad litem to the probate court prior to being served with the summons 

and petition. Nothing herein precludes the parties interested in the proceeding from accepting 

service of the summons and petition and consenting to the sale as prayed for in the petition. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 55; 1990 Act No. 521, 

Section 73; 2013 Act No. 100, Section 1, eff January 1, 2014. 

 

Effect of Amendment 

 

The 2013 amendment rewrote the section. 

 

SECTION 62-3-1306. Execution of process by sheriff; fees. 
 

The sheriffs of the several counties in this State are required to serve all processes which may be 

issued, if so ordered by the court under the provisions of this Part, for which they shall receive 

the same fees as are allowed them by law for similar services, which must be paid from the 

proceeds of sale or by the petitioner. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 56; 1990 Act No. 521, 

Section 74; 2013 Act No. 100, Section 1, eff January 1, 2014. 
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SECTION 62-3-1307. Publication as to nonresidents and parties with unknown residences. 
 

If there is any party who resides beyond the limits of this State or whose residence is unknown 

and who does not consent in writing to the sale, the court may authorize publication of the 

summons as provided by this Code and if such party does not appear and show sufficient cause 

within the time named in the summons the court shall enter of record his consent as confessed 

and proceed with the sale. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 57; 1990 Act No. 521, 

Section 75; 2013 Act No. 100, Section 1, eff January 1, 2014. 

 

SECTION 62-3-1308. Filing notice of pendency of action. 
 

Upon the filing of the petition, the petitioner shall file in the office of the clerk of the circuit 

court a notice of pendency of action authorized by Sections 15-11-10 to 15-11-50 and upon the 

filing of such notice it has the same force and effect as notice of pendency of action filed in an 

action in the circuit court. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 58; 1990 Act No. 521, 

Section 76; 2013 Act No. 100, Section 1, eff January 1, 2014. 

 

SECTION 62-3-1309. Time for answer. 
 

The time to answer a summons and petition for sale of real property of a decedent is the same as 

the time to answer in any civil litigation case. Interested persons who wish to file an answer or 

return to the petition must do so in writing in the same manner as an answer to a complaint in 

other civil litigation cases. In addition the court may hear motions and accept such subsequent 

pleadings as would be heard or accepted in other civil litigation cases. After the filing and 

service of the summons and petition and the time for filing responsive pleadings has elapsed, the 

court will convene a hearing on the merits of the petition. If based on the evidence presented at 

the hearing the court finds the real property should be sold it shall then, in its discretion, either 

(a) order the personal representative to sell the same at private sale upon such terms and 

conditions as the court may impose; or (b) proceed to sell the same upon the next or some 

subsequent convenient sales day after publishing a notice of such sale three weeks prior thereto 

in some paper published in the county. Upon the sale being made, after the payment of the costs 

and expenses thereof, the proceeds of the sale will be paid over to the personal representative. 

The personal representative shall administer such proceeds in like manner as proceeds of 

personal property coming into his hands. Nothing in this part may be construed to abridge 

homestead exemptions. Notice of hearings in regard to the petition will be provided to interested 

persons in accordance with Section 62-1-401. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 59; 1990 Act No. 521, 
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Section 77; 2010 Act No. 244, Section 23, eff June 7, 2010; 2013 Act No. 100, Section 1, eff 

January 1, 2014. 

 

SECTION 62-3-1310. Bond for handling of proceeds by personal representative. 
 

The regular bond of the personal representative must protect the creditors, heirs, devisees, or 

other interested persons, if any, in the handling of the proceeds of sale by the personal 

representative, but in case no such bond has been given, the court may require the giving of a 

bond by such personal representative as provided in Sections 62-3-603, 62-3-604, and 62-3-605. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 60; 1990 Act No. 521, 

Section 78; 2013 Act No. 100, Section 1, eff January 1, 2014. 

 

SECTION 62-3-1311. Filing of papers; requirement of returns. 

 

The court shall file and keep the original petition with due proof of service thereon and all 

original papers connected with the sale and shall require from such personal representative his 

final account showing the distribution of the funds received by him. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 61; 2013 Act No. 100, 

Section 1, eff January 1, 2014. 

 

SECTION 62-3-1312. Entry of releases of liens on property sold. 
 

In case any lands of the deceased subject to the lien of any judgment, mortgage, or other lien is 

sold under the provisions of this Part the court may enter a release of the lands so sold upon the 

records in the office of the clerk of court or register of deeds of the county from the lien of such 

judgment, mortgage, or other lien and in case such mortgage, judgment, or other lien debt has 

been paid in full out of the proceeds of the sale of such lands the court may have cancellation of 

the same entered on the record thereof. The foregoing does not relieve any judgment, mortgage, 

or other lien creditor of the duty, as provided otherwise by law, of releasing or canceling such 

liens. Each release satisfaction or cancellation provided for herein must refer by proper notation 

to the file number of such estate in the court. The provisions of this section do not apply when 

the order of sale directs the sale of any lands which must be sold subject to any existing 

mortgage, judgment, or other lien, but only when such lands are sold freed and discharged from 

all such liens. 

 

HISTORY: 1986 Act No. 539, Section 1; 1987 Act No. 171, Section 62; 1990 Act No. 521, 

Section 79; 1997 Act No. 34, Section 1; 2013 Act No. 100, Section 1, eff January 1, 2014. 
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT 

 )  

COUNTY OF DORCHESTER ) CASE NUMBER: 2022-ES-18-      

 )  

IN THE ESTATE OF:  )  
      )  
 ) ACCEPTANCE OF SERVICE, CONSENT 
     , as Personal Representative  ) TO SALE, AND WAIVER OF HEARING 

Petitioner(s), )  

vs. )   
     , )  

Respondent(s). )  

 

COMES NOW, Respondent __________________________________ (Name) in the above-

captioned action who advises as follows:  

1. That I hereby acknowledge that I have received and been served with a filed copy of the 

Summons, Petition for Sale of Real Estate, Lis Pendens, and appraised value.  

2. That I consent to the sale of the real property known as TMS # _________________ which 

is located at ________________________________________________________ (address) for a sale 

price within 90% of the fair market value, which is $______________________.  

3. That I waive my right to a hearing on this matter, waive my right to notice of a hearing if 

one is held, and join in the prayer for relief requested in the Petition.  

 

Date: ________________________   Signature:        

               Print Name:        

         Address:        
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT 

 )  

COUNTY OF DORCHESTER ) CASE NUMBER: 2022-ES-18-      

 )  

IN THE ESTATE OF:  )  
      ) ORDER APPROVING SALE  
 ) OF REAL ESTATE 
     , as Personal Representative  )  

Petitioner(s), )  

vs. )   
     , )  

Respondent(s). )  
 

 THIS MATTER came before the Court on a Petition for the Sale of Real Estate filed on [FILE 

DATE] by [NAME OF PERSONAL REPRESENTATIVE], as Personal Representative of the Estate of 

[DECEDENT].  [NAME OF PERSONAL REPRESENTATIVE] requests that the Court grant [him/her] 

the authority to sell the property located at [ADDRESS], also identified as TMS #[TMS #].  A Lis Pendens 

was filed on [DATE OF FILING] in the Office of the Clerk of Court for [COUNTY NAME] County, and 

[PERSONAL REPRESENTATIVE] has submitted a Comparative Market Analysis to substantiate the fair 

market value of the real estate.   

 On the basis of the Petition, documentation and information submitted to this Court, and the 

consent of all interested parties, the Court finds and determines that: 

1. This Court has jurisdiction over this matter, and venue is proper. 

2. The following persons shall be collectively considered “interested parties” to this action: 

[NAMES OF HEIRS]. 

3. The Court received [ACCEPTANCES OF SERVICE, CONSENT TO HEARING, 

WAIVER OF HEARING, ANSWERS] from all interested parties.     

4. A Lis Pendens was filed on [FILE DATE] in the Office of the Clerk of Court for 

[COUNTY] County, pursuant to South Carolina Code § 62-3-1308. 
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5. The Comparative Market Analysis and Letter of [NAME OF AGENT] establishes that the 

subject property is valued at [PRICE]. 

6. The Estate of [DECEDENT] owns [PERCENT]% interest in the property located at 

[ADDRESS].  The remaining interest is owned by [CO-OWNER]. [IF APPLICABLE] 

7. No creditors would be prejudiced by a sale executed for a price within the range of values 

established by the Comparable Market Analysis. 

8. It is necessary or desirable to sell by private or public sale the real property described in 

the Petition.  

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED THAT: 

A. The Personal Representative may sell the Estate’s interest in the subject property by private 

sale. 

B. The Personal Representative must sell the property for no less than 90% of the fair market 

value of the property, as described by the Comparative Market Analysis completed by [AGENT’S 

NAME]. 

C. The Personal Representative shall have the authority to execute the necessary documents 

to complete the sale of the subject real property. 

D. The Personal Representative shall provide to the Court proof of the sale in the form of a 

HUD-1 Statement, to be submitted to the Court within thirty (30) days of the sale. 

E. The proceeds of the sale belonging to the Estate shall be placed in the Estate and applied 

first to Estate expenses and then to allowed creditors’ claims.  Any funds remaining after expenses and 

claims are paid shall be distributed to the heirs and/or devisees of the Decedent. 

 IT IS SO ORDERED!   
            

June 17, 2022      Mary Blunt, Probate Judge  

St. George, South Carolina    Dorchester County Probate Court
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FAMILY SETTLEMENT AGREEMENT (INTESTATE ESTATE) 
S.C. Code of Laws § 62-3-912 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

Private agreements among successors to a decedent are binding on the 
Personal Representative:  “Subject to the rights of creditors and taxing 

authorities, competent successors may agree among themselves to alter the 

interests, shares, or amounts to which they are entitled under the will of the 

decedent, or under the laws of intestacy, in any way that they provide in a written 

contract executed by all who are affected by its provisions. The personal 

representative shall abide by the terms of the agreement subject to his obligation 

to administer the estate for the benefit of creditors, to pay all taxes and costs of 

administration, and to carry out the responsibilities of his office for the benefit of 

any successors of the decedent who are not parties. Personal representatives of 

decedents' estates are not required to see to the performance of trusts if the trustee 

thereof is another person who is willing to accept the trust. Accordingly, trustees 

of a testamentary trust are successors for the purposes of this section. Nothing 

herein relieves trustees of any duties owed to beneficiaries of trusts.” 
 

NOTE: Private agreements are often used to change the distribution of the estate 

when all parties are in agreement.  However, the Court has been informed that 

some title companies do not honor these agreements.  An alternative might be to 

obtain a Court-approved settlement, pursuant to § 62-3-1102. 

 

The Probate Court cannot offer legal or financial advice.  Because gift tax issues 

may be associated with a Family Settlement Agreement, you are strongly advised 

to seek an estate planning or tax specialized attorney and to consult with a C.P.A. 

   

The Probate Court is strictly prohibited from discussing tax matters.   

 

Thank you. 
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT 

 )  

COUNTY OF DORCHESTER ) FAMILY SETTLEMENT AGREEMENT 

 ) (INTESTATE ESTATE) 
IN THE MATTER OF:  )  
      ) CASE NUMBER: ____________________ 

     

Pursuant to South Carolina Code of Laws, Section 62-3-912, the undersigned have made an 

agreement among themselves to alter the interests, shares, or amounts to which they may have a claim, as 

directed by the intestate laws of South Carolina.    

Since the decedent died without a Will, the intestate laws of South Carolina Probate Code (Section 

62-2-101 et seq.)  apply to the distribution of the deceased’s assets.   

 The intestate laws of South Carolina direct that the real and/or personal property of the decedent 

shall be distributed to the decedent’s heirs as follows: 

(List the names of all intestate heirs with the percentage interest he/she would have received from 

the Estate pursuant to the intestacy laws of the South Carolina Probate Code.)  

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

___________________________________________________________________________________ . 

 The undersigned parties, as the sole heirs of the decedent, have all agreed to an alternate 

distribution of the assets of the Estate of the decedent, pursuant to the authority granted by the South 

Carolina Code of Laws, Section 62-3-912, and that the assets shall be distributed as follows: 

(List the name(s) of the person(s) now receiving assets from the Estate pursuant to the agreement 

with the item/percentage of the estate he/she will now be receiving.) 
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______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

_____________________________________________________________________________. 

 Any assets not specifically mentioned in this agreement shall pass pursuant to the intestate laws of 

South Carolina. 

By signing this document, I understand that I am foregoing my rights under the intestate laws of 

this state in exchange for the new property distribution described above, and I understand that this 

agreement is binding upon me, and upon my heirs/assignees.      

 

    

 

_______________________________________    ________________________________________ 

Signature of Interested Party #1      Signature of Witness to Interested Party #1 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 
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_______________________________________    ________________________________________ 

Signature of Interested Party #2      Signature of Witness to Interested Party #2 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 

 

 

 

_______________________________________    ________________________________________ 

Signature of Interested Party #3          Signature of Witness to Interested Party #3 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 

 

 

    

_______________________________________    ________________________________________ 

Signature of Interested Party #4      Signature of Witness to Interested Party #4 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 

 

     

[Attach additional signatures as necessary.]
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FAMILY SETTLEMENT AGREEMENT (TESTATE ESTATE) 
S.C. Code of Laws § 62-3-912 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Private agreements among successors to a decedent are binding on the 
Personal Representative:  “Subject to the rights of creditors and taxing 

authorities, competent successors may agree among themselves to alter the 

interests, shares, or amounts to which they are entitled under the will of the 

decedent, or under the laws of intestacy, in any way that they provide in a written 

contract executed by all who are affected by its provisions. The personal 

representative shall abide by the terms of the agreement subject to his obligation 

to administer the estate for the benefit of creditors, to pay all taxes and costs of 

administration, and to carry out the responsibilities of his office for the benefit of 

any successors of the decedent who are not parties. Personal representatives of 

decedents' estates are not required to see to the performance of trusts if the trustee 

thereof is another person who is willing to accept the trust. Accordingly, trustees 

of a testamentary trust are successors for the purposes of this section. Nothing 

herein relieves trustees of any duties owed to beneficiaries of trusts.” 
 

NOTE: Private agreements are often used to change the distribution of the estate 

when all parties are in agreement.  However, the Court has been informed that 

some title companies do not honor these agreements.  An alternative might be to 

obtain a Court-approved settlement, pursuant to § 62-3-1102. 

 

The Probate Court cannot offer legal or financial advice.  Because gift tax issues 

may be associated with a Family Settlement Agreement, you are strongly advised 

to seek an estate planning or tax specialized attorney and to consult with a C.P.A. 

   

The Probate Court is strictly prohibited from discussing tax matters.   

 

Thank you. 
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT 

 )  

COUNTY OF DORCHESTER ) FAMILY SETTLEMENT AGREEMENT 

 ) (TESTATE ESTATE) 
IN THE MATTER OF:  )  
 ) CASE NUMBER: ____________________ 

              

Pursuant to South Carolina Code of Laws, Section 62-3-912, the undersigned have made an 

agreement among themselves to alter the interests, shares, or amounts to which they may have a claim, as 

outlined in the Will of _______________________________________ (decedent). 

 The Will of _______________________________________ (decedent), was executed on the 

____ day of __________________, 20____ (year) and was admitted to the Probate Court for Dorchester 

County, South Carolina on ________________ (date). 

 The Will of _______________________________________ (decedent) devised certain real 

and/or personal property to the named devisees as follows: 

(List the name of the devisees with the item and/or percentage of estate he/she would have received 

pursuant to the Will.)  

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

___________________________________________________________________________________ . 

The undersigned parties, as the sole devisees under the decedent’s Will, have agreed to an alternate 

distribution of the assets of the Estate of the decedent, pursuant to the authority granted by the South 

Carolina Code of Laws, Section 62-3-912, and that the assets shall be distributed as follows: 

(List the name(s) of the person/persons now receiving assets from the Estate and what 

item/percentage of the estate they will now be receiving.) 

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________
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____________________________________________________________________________________

____________________________________________________________________________________

___________________________________________________________________________________. 

Any assets not specifically mentioned in this agreement shall pass pursuant to the terms of the 

decedent’s Last Will and Testament. 

By signing this document, I understand that I am foregoing my rights under the decedent’s Will 

in exchange for the new property distribution described above, and I understand that this agreement is 

binding upon me, and upon my heirs/assignees.   

 

 

 

_______________________________________    ________________________________________ 

Signature of Interested Party #1      Signature of Witness to Interested Party #1 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 

 

 

    

_______________________________________    ________________________________________ 

Signature of Interested Party #2      Signature of Witness to Interested Party #2 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 
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_______________________________________    ________________________________________ 

Signature of Interested Party #3          Signature of Witness to Interested Party #3 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 

 

 

 

_______________________________________    ________________________________________ 

Signature of Interested Party #4      Signature of Witness to Interested Party #4 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 

 

 

 

_______________________________________    ________________________________________ 

Signature of Interested Party #5      Signature of Witness to Interested Party #5 

Print Name: _____________________________    Print Name: ______________________________ 

     

SWORN to me this __ day of _______, 20_____. 

 

_______________________________________ 

Signature of Notary  

Print Name: _____________________________  

Notary Public for South Carolina 

My Commission Expires: __________________ 

 

    

[Attach additional signatures as necessary.] 

   

 

234



 

 

 

CHECKLIST ï PETITION TO DETERMINE HEIRS 
DORCHESTER COUNTY PROBATE COURT 

Note: The checklist that follows is a guide.  Each case is different.  

 
1. Begin action by filing a Summons, Petition, and $150.00 filing fee. 

 

➢ The Petition should have the following:   

- Date of death 

- Applicable law at date of death (post-1987, 1962-1987, pre-1962) 

- Heirs at date of death 

- Why probate was not commenced 

- Other facts necessary for the court to adjudicate the Petition 
 

➢ Also include the following: 

-     Certified copy of Death Certificate of the decedent (and of any heirs)         

-     Certified copies of Marriage Licenses, Birth Certificates 

-     Family tree (not required, but very helpful!) 

-     Since real property is usually at issue, include the deed 
 

2. Serve all known heirs.  Serve all known heirs with clocked copies of the Summons and Petition. 

➢ Follow South Carolina Rules of Civil Procedure Rule 4  

o Rule 4(d) – Personal Service  

o Rule 4(d)(8) – Certified mail, restricted delivery, return receipt 

o Rule 4(j) – Acknowledgement 

➢ Watch for +5 days if mailed (see SCRCP 6(e)). 

➢ File Proof of Service with the Court (affidavit of process server, green cards, or acknowledgement). 
 

3. Request the appointment of a GAL/Attorney for the unknown heirs.  File a Motion and Order for  

Appointment of GAL for unknown heirs (John Doe and Mary Doe) (Form #130ES). 
 

4. Request authorization to serve the unknown heirs (& known but missing heirs, if applicable) by 
publication. 

A. Publication for unknown heirs (§ 15-9-720) 

- File a Motion for Service by Publication to serve unknown heirs (Form #122ES).  Order 

is on the bottom of the form which the Judge will sign. 

- Use ñSample Advertisementò (attached) as an option to publishing the full Summons, 

Petition, GAL appointment, and hearing notice. 

- Publication should run for three consecutive weeks in a newspaper of general circulation 

in the county where the decedent was a resident (or in the county which is the situs of the 

real property, if different).  In Dorchester County, we use either the Summerville Journal 

Scene or The Dorchester Eagle Record.  

- Must wait 30 days after the last publication for unknown heirs to answer. 

- File the Affidavit of Publication with the Court. 
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B. Publication for known, but missing heirs (§ 15-9-710) 

- If after reasonable and diligent searches, the addresses of known but missing heirs cannot 

be determined, you may need to serve them by publication.   

- If so, then file a Motion for Service by Publication (Form #122ES) for known heirs 

accompanied by an Affidavit of Due Diligence (Form #409ES).   

- The Affidavit of Due Diligence must show the court that reasonable and diligent efforts 

have been made to locate the known heirs (private investigator/other means of searching). 

- In the Judge’s discretion, the Judge may authorize service by publication on known, but 

missing heirs.  If so, service may be accomplished by publishing in the same manner as 

described above. 

- File a copy of the Affidavit of Publication once received by the newspaper with the court. 
 

5. Request a Hearing. 
- Submit a Request for Hearing to the Court. 

- Provide Notice of Hearing to all known heirs (20 days required by § 62-1-401). 

- Publish Notice of Hearing in newspaper for unknown heirs (once a week for three consecutive 

weeks/paper of general circulation where decedent lived & where real property is located, if 

different). 
 

6. File Proof of Delivery that Notice of Hearing was provided.   
- File the Proof of Delivery (Form #120PC) (or similar document) showing that you provided all 

interested parties with the notice of hearing.  

- File the Affidavit of Publication (of the hearing notice, if done separately). 

 

7. Hearing. 
- A hearing is required.  Petitioner bears the burden of proof (preponderance of the evidence standard) 

to establish the facts alleged in the pleadings.   

- In addition to testimony of interested witnesses, testimony from at least one disinterested witness is 

required to establish the allegations set forth in the Petition.   

Reminder: Death certificates and other “official” documents should be certified copies.  
 

8. Submit a proposed Order.  The Order should include:   

- Full name of each heir (determination is limited to the heirs at the date of the decedent’s death).  

- If one of the heirs is post-deceased, then the Personal Representative for the Estate of the post-

deceased heir must be named the taker of that interest. 

- Property description and TMS number. 

- Directive that the Order should be recorded at the Register of Deeds Office. 

- The proposed Order must be emailed in Word format to EstateDivision@DorchesterCountySC.Gov 

for the Judge’s review.

Known, but missing heirs may NOT 

apply to your case, but if so . . . 

HELPFUL HINT 
Ask for your hearing date to be scheduled when you file the Summons and Petition. The hearing date 

should be set far enough out so that you have enough time to serve all of the interested parties and publish 

notice to unknown heirs.  This will allow you to publish the Summon, Petition, and Notice of Hearing at 

the same time – lowering the cost to the client (ñSample Advertisementò attached).  
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SUMMONS 
IN THE PROBATE COURT 

STATE OF SOUTH CAROLINA 
COUNTY OF DORCHESTER 

IN THE MATTER OF:  
[DECEDENTôS NAME] 

CASE NUMBER: [CASE #] 
 

TO:  POSSIBLE UNKNOWN HEIRS OF [DECEDENT’S NAME] 

 

 YOU ARE HEREBY SUMMONED and required to answer the Petition in this action, a copy of which 

was filed in the Dorchester County Probate Court on [DATE FILED], and is hereby served upon you by 

publication, and to serve a copy of your Answer to the said Petition on the subscriber at his office, 

[ATTORNEY’S ADDRESS], within thirty (30) days after service hereof upon, exclusive of the day of such 

service, and if you fail to answer within the time aforesaid, Petitioner will apply to the Court for the relief 

demanded in the Petition. 

 

 By:   ___________________________________ 

[ATTY. NAME] 

[ATTY. ADDRESS] 

[ATTY. CITY, STATE & ZIP] 

[ATTY. TELEPHONE] 

Attorney for Petitioner 

Summerville, South Carolina 

[Date], 2022 

 

PETITION TO DETERMINE HEIRS 
(Summarized) 

 

PETITIONER:  [PETITIONER’S NAME] 

DECEASED:    [DECEDENT’S NAME] 

DATE OF BIRTH:   [DOB] 

DATE OF DEATH:   [DOD] 

NAMES OF POSSIBLE KNOWN HEIRS AND RELATIONSHIP: 

NAME RELATIONSHIP 

 

[NAME]  

 

[RELATIONSHIP] 

 

NOTICE OF APPOINTMENT OF GUARDIAN AD LITEM TO REPRESENT UNKNOWN HEIRS 

If you are an unknown heir, you should contact: 

 

[GUARDIAN AD LITEM’S NAME], Esquire and Guardian ad Litem  

[GUARDIAN AD LITEM’S ADDRESS] 

[GUARDIAN AD LITEM’S CITY, STATE & ZIP] 

[GUARDIAN AD LITEM’S TELEPHONE] 

 

REASON FOR PETITION:  TO ESTABLISH HEIRS OF THE DECEASED ON DATE OF DEATH AND 

INHERITANCE RIGHTS UNDER SOUTH CAROLINA LAW. 
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NOTICE OF HEARING 
 

DATE: [DATE PROVIDED BY THE COURT] 

 

TIME: [TIME PROVIDED BY THE COURT] 

 

PLACE: Dorchester County Probate Court  

 5200 East Jim Bilton Blvd.   

 St. George, SC  29477    

 

PURPOSE: HEARING UPON THE PETITION OF [PETITIONER’S NAME]  

  IN THE ESTATE OF [DECEDENT’S NAME]. 

 

DESCRIPTION OF PLEADING: PETITION TO DETERMINE HEIRS 

 

 

A full copy of the Summons and Petition is available from the above-named attorney.  If you do not file an 

Answer, the relief requested will most likely be granted. 
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DORCHESTER COUNTY PROBATE COURT 

 
5200 EAST JIM BILTON BLVD. 

ST. GEORGE, SC 29477 
 

 
www.dorchestercountysc.gov/probate 

 
MARY BLUNT 
Probate Judge 

 
 

MOLLY D. EDWARDS 
Associate Judge 

 

 

 

 

VIEW DORCHESTER COUNTY’S ESTATE FILES ONLINE INCLUDING EACH, COMPLETE DOCUMENT! 
 

Option #1 – Public Website. 
You will need to go to: 

- www.southcarolinaprobate.net/search 
- Under Select County, pull the dropdown menu and select “Dorchester Probate” 
- Under Case #, enter your case number for whichever case OR you can enter the decedent’s last name 
- Make sure the “Estate” selection is clicked 
- Click on “Do Search” 
- If a case has been filed, then it will appear.  You can click on the “plus button” next to the case number 

to see in its entirety each document that has been filed. 
 

NOTE:  There will be a watermark on the viewable version of the document, but you can still see the 
document.  When you purchase and print the document, it will not have a watermark.   
  
Option #2 – For Attorneys and Title Abstractors – Your Own Portal Access.   
For the convenience of our attorneys and title abstractors, we have also created a separate portal for you to view, 
purchase, and download documents from our file at a reduced rate compared to the public website.  If you would 
like to be granted access to this website, please send your request to EstateDivision@DorchesterCountySC.Gov 
with the following information:  

(i) Your preferred username; 
(ii) Email; 
(iii) Full Name; and  
(iv) Bar # (if attorney). 

You will be able to view all of our scanned files, which includes all open Estates dating back to 2003.   
 
NOTE: There are a significant number of random files that are scanned that pre-date 2003. If you are looking for 
a file prior to 2003, please check the website first. Please remember, if you are searching for a case (from 2003 to 
present) and nothing appears, then the case has not been filed with our Court.  All files are scanned in as they are 
processed and appear in real time on the website and portal. 
 
The link is: https://www.southcarolinaprobate.net/dorchesterwcm/default.aspx. 
 

• If you have an issue with a scanned file (ex.: you can’t view a certain document), please email the 
EstateDivision@DorchesterCountySC.Gov. 

 

• If you need a file that has not been scanned (prior to 2003), please email the Estate Division and when 
time permits and if the file is not too voluminous, the Court will scan and upload the file within 72 hours.  If 
that can’t be accomplished, we will let you know.   

 
We hope that you will find the online access and personalized portal convenient and user-friendly. 
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A Litigator’s and Planner’s Perspective of 
Complex Estate  Litigation  

 
 
 

F. Patricia “Patty” Scarborough 
Lindsay A. Joyner 
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A Litigator’s and Planner’s Perspectives of Complex Estate Litigation
F. Patricia (Patty) Scarborough, Evans Carter Kunes & Bennett

Lindsay A. Joyner, Gallivan White & Boyd
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In re Estate of Keith S. Wellin
C/A No. 2014‐cp‐10‐07038
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Pre‐Litigation Timeline

• Keith Wellin invested in the 1960s and 1970s in Berkshire Hathaway Class A stock (totaling 1,745 shares), which had 
a value over $70,000/sh by the beginning of 2003.

• In 2003, a limited partnership (Friendship Partners, LP) was created.

• Keith Wellin contributed 906 Class A shares of Berkshire Hathaway in exchange for a 98.9% LP interest

• Friendship Management LLC, the general partner, which was owned and controlled by Keith Wellin’s three 
children, held the remaining interests in the LP.

• In 2007, Keith Wellin contributed his LP interests to his Revocable Trust.

• In 2008, Keith Wellin experienced some serious health issues.
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2009 Transaction

• In 2009, Keith Wellin, as grantor, established a South Dakota grantor trust (the “2009 Trust”) for the benefit of his 
descendants, with his three children and a corporate trustee as Trustees.

• The 2009 Trust contained two grantor trust powers – the grantor’s power to substitute assets and the corporate 
trustee’s power to add beneficiaries.

• Keith Wellin sold his 98.9% LP interest in Friendship Partners to the 2009 Trust in exchange for a promissory note 
issued by the Trust (secured by the LP Interests and a limited guarantee by the three children).

• The face value of the promissory note was equal to the value of the 98.9% LP interests, determined by an appraisal.

• On the transaction date, the LP had a net asset value of ~$91.1mm and an appraised FMV of ~$49.8mm

• The appraisal applied a 15% lack of control discount and a 35% lack of marketability discount

• The promissory note provided for interest payable annually at the then AFR midterm rate and a lump sum payment 
of principal nine years from the transaction date.
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January 2013 Gifts

• In January 2013, Keith Wellin sold $40mm of BRKA and made gifts of $10mm to each of his three children and to his 
wife, Mrs. Wellin. 

• The sale of the $40mm of BRKA stock triggered close to $40mm in capital gains, in addition to the gift tax due on the 
$30mm of gifts to the Wellin children, for total taxes of ~$27mm.

• To raise the $27mm, Keith Wellin would either have to sell additional BRKA stock (incurring additional capital gains) 
or borrow against his remaining stock.

• Because Keith Wellin did not have access to the assets of Friendship Partners LP, these gifts and the resulting taxes 
resulted in a liquidity issue for Mr. Wellin which would leave him unable to fund his intended $25mm gift to Mrs. 
Wellin at his death.
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Beginning of Dispute… 

• Shortly after the January 2013 gifts, Mr. Wellin hired new estate planning counsel.

• Mr. Wellin’s new counsel proposed creating a separate revocable trust for the $25mm gift to Mrs. Wellin because of 
existing tension between Mrs. Wellin and the Wellin Children.

• Within days of his initial meeting with Mr. Wellin, Mr. Wellin’s new counsel was contacted by local counsel for the 
Wellin children who implied there was a concern about Mr. Wellin’s capacity and undue influence from Mrs. Wellin.

• Mr. Wellin’s new counsel explained to Mr. Wellin the implications of the January 2013 gifts, as well as the dire 
consequences if the Wellin children were to sell the BRKA held by Friendship Partners LP (98.9% of the gain from 
such a sale would be taxable to Mr. Wellin by virtue of the grantor trust, and the gain would exceed $150mm).

• In light of these liquidity concerns, Mr. Wellin’s children were asked to prepay the promissory note owed by the 
2009 Trust to Mr. Wellin.  Mr. Wellin’s children demanded information about Mr. and Mrs. Wellin’s spending habits in 
order to evaluate whether they will honor that request.

• Mr. Wellin amended his Will and Revocable Trust to replace his son as fiduciary with Mrs. Wellin and add a no‐
contest clause.  This initial amendment did not modify any devise within the existing estate plan.
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Litigation Begins…

• In late June 2013, Mr. Wellin retains litigation counsel to pursue an action against his children.

• On July 1, 2013, Mr. Wellin amended his Will and Revocable Trust to make gifts to Wellin children contingent on
payments being made on the Promissory Note sufficient to allow Mrs. Wellin to receive the $25mm.

• On July 3, 2013, Mr. Wellin sues the Wellin children over the 2009 transaction (sale of partnership interest to 2009
Trust) and the 2013 gifts. The Wellin children answer the lawsuit, alleging Mr. Wellin lacked capacity and was being
unduly influenced to pursue the litigation.

• The Federal District Court issues a TRO prohibiting the Wellin Children from selling the BRKA stock or the LP
interests.

• Mr. Wellin again amends his Will and Revocable Trust, disinheriting one child, severely reducing the gifts to the other
two children, and leaving the residue to grandchildren and charities.

• On July 19, the Wellin Children file a verified petition in the Charleston County Probate Court, alleging that Mr.
Wellin lacked capacity and was being unduly influenced by Mrs. Wellin, seeking the appointment of a conservator
for Mr. Wellin.
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Changes to the Grantor Trust and Asset Substitution….

• In November 2013, Mr. Wellin removed the Trust Protector of the 2009 Trust (his former estate planning attorney)
and appoineds a local attorney as successor Trust Protector.

• The new Trust Protector amended the 2009 Trust, including removing the power of the corporate trustee to add
beneficiaries (one of the provisions causing grantor trust status).

• After the Trust Protector’s amendment, Mr. Wellin exercised his right of substitution in the 2009 Trust, transferring
the promissory note to the 2009 Trust in exchange for LP interest with equivalent value (estimated to be 58% of the
LP interests).

• Mr. Wellin then released his right to substitute assets, which he maintained terminated grantor trust status of the
2009 Trust. The Wellin Children denied that the grantor trust status was terminated.

 Within a few days of the substitution and the trust amendment, the Federal Court lifted the TRO. In a letter hand‐
delivered to Mr. Wellin’s new counsel, the Wellin Children informed Mr. Wellin that the LP had sold the BRKA stock
and dissolved, that they believed the asset substitution was ineffective, and tendering payment of $52mm on the
Promissory Note. Mr. Wellin rejected the tender, maintained the substitution is valid and demanded his share of the
dissolved LP’s assets. The Wellin Children distributed the balance of the proceeds (~$95mm) to themselves.
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Trust Protector Litigation…

• In December 2013, the new Trust Protector filed a complaint in the Charleston County Probate Court on behalf of
the 2009 Trust alleging that the Wellin Children breached their fiduciary duty to the 2009 Trust, and seeking their
removal and restitution, as well as a TRO prohibiting each of the Wellin Children from utilizing the funds received
from the 2009 Trust (~$95mm collectively).

• The Wellin Children removed this action to the Federal District Court.

• The Federal Court later granted the Wellin Children’s motion to dismiss on the basis that the new Trust Protector did
not have standing to maintain the suit as he was not a real party in interest. However, the Court gave 15 days for a
real party in interest to be substituted as a party to the litigation.

• Within the allotted time period, the new Trust Protector appointed a new Co‐trustee, who was substituted as the
plaintiff in the litigation.
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The Final Estate Plan…

• On June 27, 2014, Mr. Wellin signed what became his final Will and Revocable Trust.

• Prior to the document signing, Mr. Wellin was evaluated by a psychologist specializing in capacity to determine 
whether he had testamentary capacity and/or contract capacity.

• Once the expert determined Mr. Wellin had capacity, Mr. Wellin executed the Will and Revocable Trust, with 
two attorneys serving as witnesses.  

• The final Will and Revocable Trust remove the gifts to grandchildren, leaving $25mm to Mrs. Wellin, $5mm to 
two of his three children, and the balance to charities.  One child was completely disinherited.

• Mr. Wellin passes away on September 14, 2014. 
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Probate and Will Contest…

• Mrs. Wellin submits the June 27, 2014 Will for formal probate with the Charleston County Probate Court. She also
applies to be appointed as Special Administrator, pending the probate of the Will, which is granted.

• The Wellin Children answer the petition for formal probate, challenging the 6/27/2014 Will on the basis of capacity,
undue influence, duress/fraud, and mistake and seeking to admit a Will signed in August 2011.

• Mrs. Wellin, as nominated PR, answered the counterpetition filed by the Wellin Children, putting forth the Wills
executed by Mr. Wellin between August 2011 and June 2014, asserting that if the 6/27/2014 Will were invalidated,
each of the intervening Wills (in reverse chronological order) should be considered for probate prior to the August
2011 Will.

• The Wellin Children removed the probate action to the Charleston County Circuit Court as a matter of right.

• On the same date that the probate action was removed to the Circuit Court, the Wellin Children filed a complaint
against Mrs. Wellin in Federal District Court alleging defamation, intentional interference with inheritance, breach of
fiduciary duty, breach of prenuptial agreement, barratry, and seeking a declaratory judgment that the 6/27/2014
Revocable Trust was invalid.
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Communications with Client/Agents
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Client Communications – Issues Faced in Planning

 Communications with Client

 Clients with Physical Limitations or Disabilities

 Family Members and Agents of Client
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Client Communications ‐ Client With Diminished Capacity

 Rule 1.14: Client with Diminished Capacity

(a) When a client's capacity to make adequately considered decisions in connection
with a representation is diminished, whether because of minority, mental
impairment or for some other reason, the lawyer shall, as far as reasonably possible,
maintain a normal client‐lawyer relationship with the client.
***

 Comment [3] to Rule 1.14:

[3] The client may wish to have family members or other persons participate in
discussions with the lawyer. When necessary to assist in the representation, the
presence of such persons generally does not affect the applicability of the attorney‐
client evidentiary privilege. Nevertheless, the lawyer must keep the client's interests
foremost and, except for protective action authorized under paragraph (b), must look
to the client, and not family members, to make decisions on the client's behalf.
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Client Communications – Consent to Disclose

 Rule 1.6: Confidentiality of Information:

(a) A lawyer shall not reveal information relating to the representation of a client
unless the client gives informed consent, the disclosure is impliedly authorized in
order to carry out the representation or the disclosure is permitted by paragraph (b).

Comment [3] to Rule 1.6: The rule of client‐lawyer confidentiality applies in
situations other than those where evidence is sought from the lawyer through
compulsion of law. The confidentiality rule, for example, applies not only to matters
communicated in confidence by the client but also to all information relating to the
representation, whatever the source. A lawyer may not disclose such information
except as authorized or required by the Rules of Professional Conduct or other law.
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Client Communications

 Litigation Considerations:

 How can planners help clients preserve privilege?

 How can planners help bolster the status of a third party as necessary to assist in the
representation?

 How can planners help protect themselves when it comes to involving a third party in a
client’s representation?
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Preparing for a Will Contest
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Testamentary Capacity Standard

Did the testator have the ability to know:

The objections of his affection,

His assets, and

What he wants to happen to his property 
when he dies?

11

22

33

Hairston v. McMillan, 387 S.C. 
439, 445, 692 S.E.2d 549, 552 
(Ct. App. 2010)

Weeks v. Drawdy (In re Estate 
of Weeks), 329 S.C. 251, 495 
S.E.2d 454 (Ct. App. 1997).
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Undue Influence Standard

 The kind of mental coercion that destroys 
the free agencies and constrains him to 
do that which is against his will and what 
he would not have done if he had been 
left to his own judgment and volition.

 Heightened burden of proof

̶ unmistakable and convincing evidence

Russell v. Wachovia Bank, N.A., 
353 S.C. 208, 217, 578 S.E.2d 
329, 333 (2003)

In re Last Will and Testament 
of Smoak, 286 S.C. 419, 424, 
334 S.C. 806, 809 (1985)
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Undue Influence Standard

 The mere existence of influence is not enough.   

 The mere influence of attachment or affection is not undue influence. 

 The desire to gratify the wishes of another is not undue influence.  

 If a testator had capacity to dispose of his property and was free and unrestrained in his 
volition at the time of making his will, the influence that may have inspired the changed 
will or some provision of it will not be undue influence. 

 Motive or opportunity alone is not enough unless there is additional evidence that such 
influence was actually utilized to procure the testamentary act in question.
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Undue Influence Standard

 The evidence must show that the free will of the testator was overtaken. 

 Even if there is a presumption of undue influence, that presumption is 
overcome if the facts giving rise to the presumption are shown not to 
have borne upon the testamentary act in question. 

 Proving undue influence by unmistakable and convincing evidence remains with the 
contestant of at all times. 

 The contestant must show that the influence was brought directly to bear upon the 
testamentary act. 

 If testator had an unhampered opportunity to revoke a transfer, but did not change it, 
the effect of any influence which may have existed earlier is destroyed.
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Preserving Evidence on Capacity, Undue Influence, Etc.

 Potential Witnesses 

 Counsel and Witnesses to Documents

 Family Members

 Caregivers and Others who Interact Regularly with Client

 Consider the Extent to Which Planner is Documenting Changes in Planning
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Example: Summary of People Who Interacted With Mr. Wellin During 2013–
2014 and Testified That He Had Capacity

February 2014
Sun Mon Tues Weds Thurs Fri Sat

1

2 3 4 5 6 7 8

9 10 11 12 13 14 15

16 17 18 19 20 21 22

23 24 25 26 27 28

February 2014
Sun Mon Tues Weds Thurs Fri Sat

1

2 3 4 5 6 7 8

9 10 11 12 13 14 15

16 17 18 19 20 21 22

23 24 25 26 27 28

February 2014
Sun Mon Tues Weds Thurs Fri Sat

1

2 3 4 5 6 7 8

9 10 11 12 13 14 15

16 17 18 19 20 21 22

23 24 25 26 27 28

February 2014
Sun Mon Tues Weds Thurs Fri Sat

1

2 3 4 5 6 7 8

9 10 11 12 13 14 15

16 17 18 19 20 21 22

23 24 25 26 27 28

February 2014
Sun Mon Tues Weds Thurs Fri Sat

1

2 3 4 5 6 7 8

9 10 11 12 13 14 15

16 17 18 19 20 21 22

23 24 25 26 27 28

May 2013
Sun Mon Tues Weds Thurs Fri Sat

1 2 3 4

5 6 7 8 9 10 11

12 13 14 15 16 17 18

19 20 21 22 23 24 25

26 27 28 29 30 31

June 2013
Sun Mon Tues Weds Thurs Fri Sat

1

2 3 4 5 6 7 8

9 10 11 12 13 14 15

16 17 18 19 20 21 22

23/30 24 25 26 27 28 29

July 2013
Sun Mon Tues Weds Thurs Fri Sat

1 2 3 4 5 6

7 8 9 10 11 12 13

14 15 16 17 18 19 20

21 22 23 24 25 26 27

28 29 30 31

August 2013
Sun Mon Tues Weds Thurs Fri Sat

1 2 3

4 5 6 7 8 9 10

11 12 13 14 15 16 17

18 19 20 21 22 23 24

25 26 27 28 29 30 31

September 2013
Sun Mon Tues Weds Thurs Fri Sat
1 2 3 4 5 6 7

8 9 10 11 12 13 14

15 16 17 18 19 20 21

22 23 24 25 26 27 28

29 30

November 2013
Sun Mon Tues Weds Thurs Fri Sat

1 2

3 4 5 6 7 8 9

10 11 12 13 14 15 16

17 18 19 20 21 22 23

24 25 26 27 28 29 30

December 2013
Sun Mon Tues Weds Thurs Fri Sat
1 2 3 4 5 6 7

8 9 10 11 12 13 14

15 16 17 18 19 20 21

22 23 24 25 26 27 28

29 30 31

January 2014
Sun Mon Tues Weds Thurs Fri Sat

1 2 3 4

5 6 7 8 9 10 11

12 13 14 15 16 17 18

19 20 21 22 23 24 25

26 27 28 29 30 31

February 2014
Sun Mon Tues Weds Thurs Fri Sat

1

2 3 4 5 6 7 8

9 10 11 12 13 14 15

16 17 18 19 20 21 22

23 24 25 26 27 28

March 2014
Sun Mon Tues Weds Thurs Fri Sat

1

2 3 4 5 6 7 8

9 10 11 12 13 14 15

16 17 18 19 20 21 22

23/30 24/31 25 26 27 28 29

October 2013
Sun Mon Tues Weds Thurs Fri Sat

1 2 3 4 5

6 7 8 9 10 11 12

13 14 15 16 17 18 19

20 21 22 23 24 25 26

27 28 29 30 31

May 2014
Sun Mon Tues Weds Thurs Fri Sat

1 2 3

4 5 6 7 8 9 10

11 12 13 14 15 16 17

18 19 20 21 22 23 24

25 26 27 28 29 30 31

June 2014
Sun Mon Tues Weds Thurs Fri Sat
1 2 3 4 5 6 7

8 9 10 11 12 13 14

15 16 17 18 19 20 21

22 23 24 25 26 27 28

29 30

July 2014
Sun Mon Tues Weds Thurs Fri Sat

1 2 3 4 5

6 7 8 9 10 11 12

13 14 15 16 17 18 19

20 21 22 23 24 25 26

27 28 29 30 31

August 2014
Sun Mon Tues Weds Thurs Fri Sat

1 2

3 4 5 6 7 8 9

10 11 12 13 14 15 16

17 18 19 20 21 22 23

24/31 25 26 27 28 29 30

September 2014
Sun Mon Tues Weds Thurs Fri Sat

1 2 3 4 5 6

7 8 9 10 11 12 13

14 15 16 17 18 19 20

21 22 23 24 25 26 27

28 29 30

April 2014
Sun Mon Tues Weds Thurs Fri Sat

1 2 3 4 5

6 7 8 9 10 11 12

13 14 15 16 17 18 19

20 21 22 23 24 25 26

27 28 29 30

1

4

2

2

2 3

3 1

3

2

3

1 2 2

2

2

1

1

1 1

2 1

2

2 2

2 2 4

5 1

2

3

2

3

1

1

1 1 2

1 1

2

2

2

3

1

1

1

2

1

1

2

2 1 1

2

1

1

1

3

1 1

1

1 1

1

1 1

1

1 1

1

1

1 2

1

12

1

2

1

1

2

2 1

1

2

1

1

1 2 1

1

2 1

1

1

1

1

1

1 1

1

1

3

11

1

1

1

1

1

1

1 1

1

11

1

1

2 1

3 1

1

1

1

1

1

1

1

1

1

1

1

1

1

1 1 1

1

1 1 1

1

1

1

1

2

1 1

1

1

1 1

1

1

1

3

2

1

1 1

2

1

1

1

1

1

1 1

2

3

3

1

1

1 1

1 1 1

1

1 2 1

2

2

1 3 1

1 1 1

1

1

2 3 1

1

1

1

1

1 1

6

2

Will/Rev Trust execution dates
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Considerations After Identification of Potential for Litigation

 Preserving evidence on capacity, undue influence, etc. 

 Fundamental understanding of the standards of capacity and which you need to establish 
as to any given document

 Documentation 
 Selecting Witnesses for Document Signings
 Environment/Location for Document Signings

 When to bring in litigation counsel 

 What if your client is the one who believes a family member lacks capacity or is being unduly 
influenced?
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Considerations After Identification of Potential for Litigation

 Testamentary Exception to the Attorney‐Client Privilege
 South Carolina has not directly addressed the testamentary exception to attorney‐client

privilege, legislatively or judicially, but the Special Master in Wellin found that recognizing
the testamentary exception consistent with South Carolina law.

265



26Opening 2020.02.02

Considerations After Identification of Potential for Litigation

 Testamentary Exception to the Attorney‐Client Privilege
 In Wellin, broad interpretation of testamentary intent
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What Would Litigator Want Estate Planner to Know?
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Litigator’s Perspective

 Estate Planning Counsel in Hybrid Role – Counsel and Witness

 Capacity Experts

 The Duty to Preserve
 Materials in Client’s Possession
 Materials in Estate Planning Counsel’s Possession

 Other Discovery Issues
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Litigator’s Perspective

 Capacity Experts

 Interplay between legal capacity standards and medical/other standards

 When an expert should be brought in

 Considerations in identification and selection of expert

 What experts should know before performing capacity exam

 Type of capacity involved

 Information about the Client
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Litigator’s Perspective

 The Duty to Preserve

 Materials in Client’s Possession

 Materials in Estate Planning Counsel’s Possession
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Litigator’s Perspective

 Other Discovery Issues

 Complex Litigation May Require Complex Discovery

 Electronically Stored Information (“ESI”)

 Document Custodians 

 Uses of ESI
 Revealing from one source what another source might want to hide
 Tracking revisions to single document (purported “intent” of drafter)
 Showing sequence of a person’s actions
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Unintended Consequences of  
the Power of Attorney 
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Robert G. Rikard| rgr@rplegalgroup.com 

Jescelyn T. Spitz | jspitz@rplegalgroup.com 
 
 

What is the difference between Arbitration and Mediation? 

In mediation, a qualified person called a mediator assists the parties in resolving 

the dispute. A mediator has the education, training and experience required to help the 

parties settle the matter. The parties make the decisions, not the mediator. The mediator 

does not coerce or force a party to take a position. The parties maintain control of the 

outcome. They can either settle the matter in mediation or go forward with the litigation 

process or some other form of ADR. Mediation is generally confidential. All circuits in 

South Carolina require mediation.  

Arbitration is the process by which a trained arbitrator or panel of arbitrators (rather 

than a judge) decide a dispute. Arbitration is a contract-based form of binding dispute 

resolution. In other words, a party’s right to refer a dispute to arbitration depends on the 

existence of an agreement between them and the other parties to the dispute that the 

dispute may be referred to arbitration. 

A major distinction between mediation and arbitration is that the mediator has no 

ability to make the parties reach an agreement against their will while an arbitrator, much 

like a judge, can render an enforceable decision that the parties do not agree with but 

that still is binding upon them. 
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Today, most, if not all, nursing home and assisted living facility admission packets 

contain arbitration agreements. Oftentimes, the arbitration agreement or clause is hidden 

in the stack of paperwork presented to the resident or their representative at the time of 

admission. Arbitration agreements and clauses buried in nursing home admissions 

contracts are depriving nursing home residents and their families of their constitutional 

right to a jury trial. During one of the most stressful times in their lives, residents and their 

families are unknowingly signing away their right to sue if the nursing home causes the 

resident serious injury or even death. 

Why does this matter? 

 There are many potential disadvantages of arbitration, which include:  

1. Finality/No Appeals: The arbitration decision is final. There is no formal appeal 

process available. Even if one party feels that the outcome was unfair, unjust, or 

biased, they cannot appeal it. 

2. Cost: While arbitration is generally a more cost-efficient legal settlement option, it 

might not make sense in cases when minimal money is involved. 

3. Rules of Evidence: A judge in circuit court applies the South Carolina Rules of Civil 

Procedure. Arbitrators, however, can utilize any information that is brought to them. 

4. Lack of Cross-Examination: The arbitration process generally includes documents 

and not witnesses, voiding the ability to cross-examine. 

5. Limited Discovery: If arbitration is not filed until litigation has already begun, both 

parties lose the cost-saving advantage of limited discovery. 
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6. Lack of Consistency: There are no set standards for arbitration, making it difficult 

to find consistency. It is possible that an arbitrator can be biased, which is 

sometimes the case in mandatory arbitration contracts. 

7. Lack of Evidence: Because arbitration is not evidence-based, you entrust the 

experience of the arbitrator to make the right legal decision. 

8. Not Public: The level of confidentiality involved in arbitration cases could potentially 

be disadvantageous to one party. There is also a lack of transparency, which is 

not the case in public courtrooms. 

South Carolina: Interplay between  
Arbitration Agreements and Powers of Attorney 

 
The party seeking to enforce an arbitration agreement must first prove the 

existence of a valid agreement to arbitrate. See MBNA America Bank, N.A. v. 

Christianson, 377 S.C. 210, 215, 659 S.E.2d 209, 212 (Ct. App. 2008) (holding it is the 

responsibility of the party seeking to enforce the agreement to “litigate the issue of the 

agreement’s existence” when the agreement is challenged); see also Whiteside v. Teltech 

Corp., 940 F.2d 99, 102 (4th Cir. 1991) (holding the party seeking to compel arbitration 

must allege and prove “a written agreement that includes an arbitration provision which 

purports to cover the dispute”).  

Recently, the South Carolina Supreme Court reflected upon the history of 

enforcement of arbitration agreements within the state, noting that statements in state law 

that the law favors arbitration are not intended to elevate a contractual right of arbitration 

above the procedural rules of the court or other contractual provisions. See Palmetto 

Construction Group, LLC v. Restoration Specialists, LLC, 432 S.C. 633, 636-639, 856 

S.E.2d 150, 152-154 (2021). The Supreme Court recently noted that “courts must respect 
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and enforce a contractual provision to arbitrate as it respects and enforces all contractual 

provisions. There is, however, no public policy—federal or state—‘favoring’ arbitration.” 

Id.  at 639. The mandatory language in the Federal Arbitration Act (“FAA”) only applies in 

instances where a valid arbitration agreement has been well established; the FAA 

provides: “The court shall make an order directing the parties to proceed to arbitration 

[but only] upon being satisfied that the making of the agreement . . . is not in issue.” 9 

U.S.C § 41. The FAA looks to state law to decide the threshold questions of contract 

formation, and arbitration agreements are subject to the same defenses generally 

applicable to all other contracts. Rent-A-Ctr., W., Inc. v. Jackson, 561 U.S. 63, 68 (2010).   

“South Carolina law applies to the initial determination of whether an arbitration 

agreement exists.” Christianson, 377 S.C. at 213, 659 S.E.2d at 211. “[A]rbitration is a 

matter of contract, and [the trial court’s] evaluation of the enforceability of an arbitration 

agreement is guided by general principles of contract law.” Grant v. Magnolia Manor-

Greenwood, Inc., 383 S.C. 125, 130, 678 S.E.2d 435, 438 (2009). “[E]ven the most 

broadly-worded arbitration agreements still have limits founded in general principles of 

contract law.” Aiken v. World Finance Corp. of South Carolina, 373 S.C. 144, 149, 644 

S.E.2d 705, 708 (2007). “The presumption in favor of arbitration applies to the scope of 

the arbitration agreement; it does not apply to the existence of an agreement or the 

identity of the parties who may be bound to such an agreement. Wilson v. Willis, 426 S.C. 

326, 337, 827 S.E.2d 167, 173 (2019) (emphasis in original).  

 
1 Of note, the Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 
2021 was signed into law on March 3, 2022 and amended the FAA to make pre-dispute 
arbitration agreements covering sexual assault and sexual harassment claims 
unenforceable.  
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“Agency is a fiduciary relationship which results from the manifestation of consent 

by one person to another to be subject to the control of the other and to act on his behalf.” 

Peoples Fed. Sav. & Loan Ass’n v. Myrtle Beach Golf & Yacht Club, 310 S.C. 132, 145, 

425 S.E.2d 764, 773 (Ct. App. 1992). The party asserting agency as a basis of liability 

bears the burden of clearly establishing the existence of an agency relationship. McCall, 

294 S.C. at 6, 362 S.E.2d at 29. When determining the existence of an agency 

relationship, courts consider “the relation, the situation, the conduct, and the declarations 

of the party sought to be charged as principal.” Langdale v. Carpets, 395 S.C. 194, 201, 

717 S.E.2d 80, 83 (Ct. App. 2011). “The person sought to be bound must, by his word or 

conduct, have represented that the person assuming to act for him, had authority to do 

so.” ZIV Television Programs, Inc. v. Associated Grocers, Inc., of S.C., 236 S.C. 448, 

453, 114 S.E.2d 826, 828 (1960). Consequently, “[i]t is the duty of one dealing with an 

agent to use due care to ascertain the scope of the agent’s authority.” McCall, 294 S.C. 

at 6, 362 S.E.2d at 29 (quoting Justus v. Universal Credit Co., 189 S.C. 487, 495, 1 S.E.2d 

508, 511 (1939)). 

“A power of attorney is an instrument in writing by which one person, as principal, 

appoints another as his agent and confers upon him the authority to perform certain 

specified acts or kinds of acts on behalf of the principal.” First S. Bank v. Rosenberg, 418 

S.C. 170, 179, 790 S.E.2d 919, 924 (Ct. App. 2016) (quoting Watson v. Underwood, 407 

S.C. 443, 454, 756 S.E.2d 155, 161 (Ct. App. 2014)). The scope of such authority is 

governed by general principles of contract law. Arredondo v. SNH SE Ashley River 

Tenant, LLC, 433 S.C. 69, 75, 856 S.E.2d 550, 553, cert. denied (Dec. 6, 2021), cert. 

denied, 142 S. Ct. 584, 211 L. Ed. 2d 364 (2021). Thus, when a power of attorney’s 
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language “is plain and capable of legal construction, that language alone determines the 

instrument's force and effect.” Id. at 75, 856 S.E.2d at 554 (quoting Stott, 426 S.C. at 577, 

828 S.E.2d at 87).  

Recent South Carolina Case Law regarding  
Powers of Attorney and Arbitration Agreements 

• Arredondo v. SNH SE Ashley River Tenant, LLC, 433 S.C. 69, 856 S.E.2d 550, 
cert. denied (Dec. 6, 2021), cert. denied, 142 S. Ct. 584, 211 L. Ed. 2d 364 (2021). 
 

• general durable power of attorney executed by resident, granting power 
holder the authority to execute all instruments concerning all types of 
property, including choses in action, did not authorize power holder to sign 
pre-dispute arbitration agreement requiring arbitration of certain claims by 
resident against facility; 
 

• provision of general durable power of attorney authorizing power holder to 
enter into agreements concerning transfers of property also did not 
authorize signing of arbitration agreement; 

 
• signing of agreement was not “necessary” to making, documenting, and 

assuring implementation of a health care decision, and thus signing of 
agreement did not fall within scope of power of attorney granting power 
holder authority to take such necessary actions; and 

 
• provision of health care power of attorney, granting power holder the 

authority to pursue legal action in resident's name, did not authorize signing 
of arbitration agreement. 

 
• Outcome would be different if agreement gave broad power to enter into all 

agreements or other transactions that the principal could have entered had 
he been competent.  
 

• Stott v. White Oak Manor, Inc., 426 S.C. 568, 828 S.E.2d 82 (Ct. App. 2019). 
 

• durable power of attorney for finance did not give personal representative 
the authority to sign arbitration agreement with nursing facility on patient's 
behalf; 
 

• opt out clause in agreement did not give personal representative the 
authority to sign agreement; 
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• patient was competent at the time personal representative signed 
agreement, and thus durable health care power of attorney did not give 
personal representative authority to sign agreement. 
 

• Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 813 
S.E.2d 292 (Ct. App. 2018). 
 

• Husband of decedent, who executed arbitration agreement and admission 
agreement with rehabilitation facility prior to decedent's death, was not 
decedent's agent, and thus estate of decedent was not bound by arbitration 
agreement in medical malpractice action against rehabilitation facility and 
other defendants. 
 

• decedent did not have a health care power of attorney, rehabilitation facility 
knew decedent was competent at the time of her admission because she 
was allowed to sign other forms, and even if husband had authority to 
handle finances or make health care decisions, the authority conveyed by 
a principal to an agent to handle finances or make health care decisions did 
not encompass executing an agreement to resolve legal claims by 
arbitration.  
 

South Carolina Cases where no Power of Attorney is at issue: 

• Alston v. Conway Manor, LLC, No. 2018-000188, 2021 WL 1227786, at 
*3 (S.C. Ct. App. Mar. 31, 2021). 
 
 Neither AHCCA nor SC Bill of Rights of Long Term Care Facilities 

conferred authority on resident’s daughter to bind resident to 
arbitration.  
 

• Fowler v. SSC Seneca Operating Co., LLC, No. CV 8:21-0430-HMH, 
2021 WL 1516224 (D.S.C. Apr. 16, 2021). 
 
 Wife of resident did not have apparent authority to bind husband to 

arbitration, and because the documents (arbitration agreement and 
resident admission agreement) did not merge, equitable estoppel 
argument failed.  

 
 Numerous cases presently in Court of Appeals addressing same 

arguments by this DEF/facility.  
 

 On appeal to Fourth Circuit.  
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• Est. of Ladson by & through Ladson v. THI of S.C. at Charleston, LLC, 
No. 2019-001413, 2022 WL 1024994 (S.C. Ct. App. Apr. 6, 2022). 
 
 Admission agreement and arbitration agreement did not merge & 

denial of motion to compel arbitration was proper.  
 

 Petition for rehearing pending.  
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Arredondo v. SNH SE Ashley River Tenant, LLC, 433 S.C. 69 (2021)
856 S.E.2d 550

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1

433 S.C. 69
Supreme Court of South Carolina.

Thayer W. ARREDONDO, as Personal Representative

of the Estate of Hubert Whaley, deceased, Petitioner,

v.

SNH SE ASHLEY RIVER TENANT, LLC;

FVE Managers, Inc.; Five Star Quality Care,

Inc.; SNH SE Tenant TRS, Inc.; Senior Housing

Properties Trust; SNH TRS, Inc.; Candy D. Cure;

John Doe; Jane Doe; Richard Roe Corporation;

and Mary Doe Corporation, Defendants,

Of which SNH SE Ashley River Tenant, LLC; FVE

Managers, Inc.; Five Star Quality Care, Inc.; SNH SE

Tenant TRS, Inc.; Senior Housing Properties Trust; SNH

TRS, Inc.; and Candy D. Cure are the Respondents.

Appellate Case No. 2019-001767
|

Opinion No. 28011
|

Heard November 19, 2020
|

Filed March 10, 2021
|

Certiorari Denied December 6, 2021

Synopsis
Background: Personal representative of assisted-living
facility resident brought wrongful death action against
facility, alleging resident died as result of physical injuries
suffered at facility. The Circuit Court, Charleston County,
J.C. Nicholson, Jr., J., denied facility's motion to compel
arbitration. Facility appealed. The Court of Appeals, 2021
WL 908508, reversed. Personal representative petitioned for
writ of certiorari, which was granted.

Holdings: The Supreme Court, James, J., held that:

[1] general durable power of attorney executed by resident,
granting power holder the authority to execute all instruments
concerning all types of property, including choses in action,
did not authorize power holder to sign pre-dispute arbitration
agreement requiring arbitration of certain claims by resident
against facility;

[2] provision of general durable power of attorney authorizing
power holder to enter into agreements concerning transfers
of property also did not authorize signing of arbitration
agreement;

[3] signing of agreement was not “necessary” to making,
documenting, and assuring implementation of a health care
decision, and thus signing of agreement did not fall within
scope of power of attorney granting power holder authority to
take such necessary actions; and

[4] provision of health care power of attorney, granting power
holder the authority to pursue legal action in resident's name,
did not authorize signing of arbitration agreement.

Reversed.

Few, J., filed concurring opinion.

Procedural Posture(s): Petition for Writ of Certiorari; On
Appeal; Motion to Compel Arbitration.

West Headnotes (13)

[1] Alternative Dispute Resolution Scope
and standards of review

Arbitrability determinations are subject to de
novo review.

[2] Alternative Dispute Resolution Scope
and standards of review

A circuit court's factual findings, in determining
arbitrability, will not be reversed on appeal if any
evidence reasonably supports the findings.

[3] Alternative Dispute Resolution Evidence

The litigant opposing arbitration bears the
burden of demonstrating that he has a valid
defense to arbitration.

[4] Contracts Intention of Parties

Contracts Language of contract
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Cardinal rule of contract interpretation is to
ascertain and give effect to the intention of the
parties, and, in determining that intention, the
court looks to the language of the contract.

[5] Contracts Application to Contracts in
General

Contracts Language of Instrument

When the language of a contract is plain and
capable of legal construction, that language alone
determines the instrument's force and effect.

[6] Principal and Agent Submission to
arbitration

Analysis of whether a power of attorney
authorizes power holder to execute a pre-dispute
arbitration agreement does not turn upon the
presence or absence of an explicit reference to
arbitration or arbitration agreements in the power
of attorney.

[7] Principal and Agent Submission to
arbitration

General durable power of attorney executed by
resident of assisted living facility, granting power
holder the authority to execute all instruments
concerning all types of property, including
choses in action, did not authorize power
holder to sign pre-dispute arbitration agreement
requiring arbitration of certain claims by resident
against facility; a pre-dispute agreement did not
concern any property right of resident.

[8] Property Choses or rights in action

A “chose in action” is a type of property interest
or a proprietary right to a claim or debt.

1 Cases that cite this headnote

[9] Contracts Application to Contracts in
General

Contracts Language of Instrument

Where a contract is unambiguous, clear and
explicit, it must be construed according to the
terms which the parties have used, to be taken
and understood in their plain, ordinary, and
popular sense.

[10] Principal and Agent Submission to
arbitration

Provision of general durable power of attorney
executed by resident of assisted living facility,
authorizing power holder to enter into any
agreements concerning transfers of any property,
right, or thing, did not authorize power
holder to sign pre-dispute arbitration agreement
requiring arbitration of certain claims by resident
against facility; signing the arbitration agreement
waived right to a jury trial, waived any claim to
punitive damages, agreed to limited discovery,
and waived right to appeal arbitration decision,
which were not “transfers” of anything to
anyone.

[11] Principal and Agent Submission to
arbitration

Power of attorney's title of “General Durable
Power of Attorney,” as executed by resident
of assisted living facility, did not establish that
power holder's authority was broad enough
to encompass signing pre-dispute arbitration
agreement requiring arbitration of certain claims
by resident against facility; mere title of
document did not increase power holder's
authority beyond plain meaning of the provisions
contained in document, which did not include
authority to execute arbitration agreement at
issue.

[12] Principal and Agent Submission to
arbitration

Signing of pre-dispute agreement to arbitrate
certain claims by resident of assisted living
facility against facility was not “necessary” to
resident's attorney-in-fact making, documenting,
and assuring implementation of a health care
decision, and thus signing of agreement did not
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fall within scope of power of attorney granting
the power holder authority to take such necessary
actions, where facility stated that resident was
not required to sign arbitration agreement in
order to be admitted to facility, and, at time
agreement was signed, resident had already been
provided with room in facility.

[13] Principal and Agent Submission to
arbitration

Health care power of attorney executed by
resident of assisted living facility, granting power
holder the authority to pursue legal action
in resident's name, did not authorize power
holder to sign pre-dispute arbitration agreement
requiring arbitration of certain claims by resident
against facility, where power holder did not
execute the arbitration agreement in connection
with any existing claim that resident had against
facility.

**552  ON WRIT OF CERTIORARI TO THE COURT
OF APPEALS

Appeal from Charleston County, J. C. Nicholson Jr., Circuit
Court Judge

Attorneys and Law Firms

Kenneth Luke Connor, Christopher Caleb Connor and Laura
S. Jordan, all of Connor & Connor, LLC, of Aiken, for
Petitioner.

G. Mark Phillips and Robert William Whelan, of Nelson
Mullins Riley & Scarborough, LLP, of Charleston, for
Respondents.

Opinion

JUSTICE JAMES:

*72  This appeal concerns the enforceability of an arbitration
agreement executed between Ashley River Plantation, an
assisted-living facility (the facility), and Thayer Arredondo,
the attorney-in-fact under two powers of attorney executed by
Hubert Whaley, a facility resident. In an unpublished opinion,
*73  the court of appeals held the arbitration agreement

was enforceable. Arredondo v. SNH SE Ashley River
Tenant, LLC, Op. No. 2019-UP-293, 2019 WL 3814725 (S.C.
Ct. App. filed Aug. 14, 2019). We hold neither power of
attorney gave Arredondo the authority to sign the arbitration
agreement. Therefore, we reverse the court of appeals.

I. Background

On October 12, 2012, Arredondo decided to place Mr.
Whaley, her father, in Respondents’ Ashley River Plantation
assisted-living facility in Charleston. Whaley was eighty-
four years old, was diagnosed with dementia, and required
assistance with daily functions such as bathing, dressing,
toileting, and taking medications. When Whaley was
admitted into the facility, Arredondo held two valid powers
of attorney, a General Durable Power of Attorney (GDPOA)
and a Health Care Power of Attorney (HCPOA).

When Arredondo and Whaley arrived at the facility,
Arredondo met with a facility representative and signed
various documents in connection with Whaley's admission.
During that meeting, the facility representative did not
mention or present an arbitration agreement to Arredondo.
Later that day, after Whaley was admitted, Arredondo
met with a different facility representative who, according
to Arredondo, told her she “needed to sign additional
documents related to [her] father's admission to the facility.”
Included **553  among those documents was the arbitration
agreement, which Arredondo signed.

The arbitration agreement, which Arredondo obviously
executed before any dispute arose between the parties,
contains a mutual waiver of the right to a trial by judge
or jury and requires arbitration of all claims involving
potential damages exceeding $25,000. The agreement bars
either party from appealing the arbitrators’ decision, prohibits
an award of punitive damages, limits discovery, and provides
Respondents the unilateral right to amend the agreement.

On February 21, 2014, while he was still a resident at the
facility, Whaley was admitted to Bon Secours St. Francis
Hospital, where he died six days later. Arredondo, as
Personal Representative of Whaley's estate, brought this
action alleging claims for wrongful death and survival against
Respondents. *74  The complaint alleges that during his
residency at the facility, Whaley suffered serious physical
injuries and died as a result of Respondents’ negligence and
recklessness.
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Respondents moved to compel arbitration. In opposition to
the motion, Arredondo argued (1) the two powers of attorney
did not give her the authority to sign the arbitration agreement,
and (2) even if she had authority to sign it, the agreement
is unconscionable and therefore unenforceable. To buttress
her unconscionability argument, Arredondo submitted an
affidavit in which she described the events surrounding her
execution of the arbitration agreement. Arredondo stated
that when she had questions about the arbitration agreement
and told the facility representative she was not comfortable
signing it, the facility representative responded, “this [is] a
document that everyone sign[s] when admitting their loved
ones to the facility and that [Arredondo] needed to sign
the ‘Arbitration Agreement’ in order to ensure [Whaley's]
admission to the facility.” Respondents insist the evidence
supports only the conclusion that Arredondo's execution
of the arbitration agreement was not a prerequisite for
Whaley's admission into the facility. As we will discuss, our
determination of whether Arredondo was required to sign the
agreement in order for Whaley to be admitted is dispositive of
the threshold issue of whether Arredondo had authority under
the HCPOA to sign the arbitration agreement.

In denying Respondents’ motion to compel arbitration, the
circuit court ruled neither power of attorney gave Arredondo
the authority to sign the arbitration agreement and also ruled
that even if Arredondo had authority to sign it, the agreement
is unconscionable. The court of appeals reversed, holding
Arredondo had actual authority to execute the arbitration
agreement and holding the agreement is not unconscionable.
This Court granted Arredondo's petition for a writ of certiorari
to review the court of appeals’ decision.

II. Discussion

[1]  [2]  [3] “Arbitrability determinations are subject to de
novo review.” Johnson v. Heritage Healthcare of Estill, LLC,
416 S.C. 508, 512, 788 S.E.2d 216, 218 (2016) (quoting

Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C.
371, 379, 759 S.E.2d 727, 731 (2014)). “Nevertheless, a
circuit court's factual *75  findings will not be reversed on
appeal if any evidence reasonably supports the findings.” Id.

(quoting Simpson v. MSA of Myrtle Beach, Inc., 373 S.C.
14, 22, 644 S.E.2d 663, 667 (2007)). “The litigant opposing
arbitration bears the burden of demonstrating that he has a
valid defense to arbitration.” Id.

Arredondo argues the court of appeals erred in holding the two
powers of attorney granted her authority to sign the arbitration
agreement. She also contends the court of appeals erred in
holding the arbitration agreement is not unconscionable. We
hold neither power of attorney gave Arredondo the authority
to execute the arbitration agreement. In light of our holding on
that point, we need not address the issue of unconscionability.

A. Arredondo's Authority to
Execute the Arbitration Agreement

[4]  [5] “Our courts have looked to contract law when
reviewing actions to set aside or interpret a power of
attorney.” Stott v. White Oak Manor, Inc., 426 S.C. 568,
577, 828 S.E.2d 82, 87 (Ct. App. 2019). “The cardinal rule
of contract interpretation is to ascertain and give effect to
the intention of the parties, **554  and, in determining that
intention, the court looks to the language of the contract.”
Id. (quoting Watson v. Underwood, 407 S.C. 443, 454-55,
756 S.E.2d 155, 161 (Ct. App. 2014)). “When the language
of a contract is plain and capable of legal construction,
that language alone determines the instrument's force and
effect.” Id. (quoting Watson, 407 S.C. at 455, 756 S.E.2d at
161). Accordingly, we look to the specific language of the
GDPOA and HCPOA to determine whether either document
authorized Arredondo to execute a pre-dispute arbitration
agreement.

[6] Before we begin our review of the authority granted
to Arredondo by the powers of attorney, we emphasize our
analysis does not turn upon the presence or absence of an
explicit reference to arbitration or arbitration agreements in
the powers of attorney. The decision of the United States

Supreme Court (USSC) in Kindred Nursing Centers

Ltd. Partnership v. Clark 1  forecloses such an approach. In

Kindred, the USSC reviewed two of three consolidated
cases from *76  the Supreme Court of Kentucky, one
dealing with a power of attorney signed by Wellner and

another signed by Clark. 2  In both cases, the agents holding
the powers of attorney signed arbitration agreements when
their principals were admitted into a nursing facility. The
Supreme Court of Kentucky held an agent was authorized to
sign an arbitration agreement depriving her principal of “an
‘adjudication by judge or jury’ only if the power attorney

‘expressly so provide[d].’ ” 137 S. Ct. at 1426 (quoting
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Whisman, 478 S.W.3d at 329). The USSC dubbed this
approach the “clear-statement rule” and held it violated the
Federal Arbitration Act (FAA) by “fail[ing] to put arbitration

agreements on an equal plane with other contracts.” Id. at
1426-27. The USSC then held the Clark power of attorney
undoubtedly authorized the agent to sign an arbitration
agreement because it granted the agent the all-encompassing
authority “to transact, handle, and dispose of all matters
affecting me and/or my estate in any possible way” and
“[g]enerally to do and perform for me and in my name all

that I might do if present.” Id. at 1425; see Whisman,
478 S.W.3d at 317-18. As such, no remand for further
proceedings related to the Clark power of attorney was
necessary. However, the USSC noted the Supreme Court of
Kentucky had invalidated the Wellner arbitration agreement
on two alternative grounds, one based upon the prohibited
clear-statement rule and the other based upon the Kentucky
Court's finding that the Wellner power of attorney was not
otherwise broad enough to allow Wellner's agent to sign a
pre-dispute arbitration agreement. Noting these alternative
holdings, the USSC remanded the Wellner case to the
Supreme Court of Kentucky for an analysis of whether the
alternative holding was tainted by or not wholly independent
of the clear-statement rule. We discuss below the Supreme
Court of Kentucky's decision on remand.

1. The General Durable Power of Attorney
Paragraph one of the General Durable Power of Attorney
(GDPOA) authorized Arredondo:

*77  To make, sign, execute, issue,
assign, transfer, endorse, release,
satisfy and deliver any and all
instruments or writing of every
kind and description whatsoever,
whether sealed or unsealed, of,
in or concerning any or all of
my business affairs, property or
other assets whatsoever, including all
property, real, personal or mixed,
stocks, securities and choses in action,
and wheresoever situated, including,
without limiting the generality hereof
thereto, notes, bonds, mortgages,
leases, deeds, conveyances, bills of
sale, and assignments, endorsements,

releases, satisfactions, pledges or any
agreements concerning any transfers
of the above or of any other property,
right or thing.

**555  (a) Chose in action
[7] The court of appeals held the GDPOA granted Arredondo

authority to execute the arbitration agreement because it
“granted Arredondo authority to execute all instruments
concerning all types of property, including ‘choses in action.’
” Further, the court of appeals held Arredondo's authority
under the GDPOA “extended to ‘any other property, right or
thing.’ ” Arredondo first takes issue with what she claims
was the court of appeals’ overly broad interpretation of the
term “choses in action.” She contends the court of appeals
erroneously elevated a chose in action to include a cause of
action that did not exist at the time Arredondo signed the
arbitration agreement. In light of the language used in the
GDPOA, we agree with Arredondo.

[8] A “chose in action” is a type of property interest or a

proprietary right to a claim or debt. See Ball v. Ball, 312
S.C. 31, 33-34, 430 S.E.2d 533, 534-35 (Ct. App. 1993)
(holding a vested military pension was a “chose in action,”
or form of property, because the recipient “could maintain an
action at law to enforce this right should the military ever
wrongfully attempt to deny it to him”), aff'd, 314 S.C. 445,
445 S.E.2d 449 (1994); see also Chose in Action, Black's
Law Dictionary (11th ed. 2019) (defining “chose in action”
as “a proprietary right in personam, such as a debt owed
by another person, a share in a joint-stock company, or a
claim for damages in tort” (emphasis added)). Arredondo and
Respondents agree “chose in action” generally means “cause
of action.”

*78  Respondents contend the court of appeals correctly held
the GDPOA authorized Arredondo to sign the arbitration
agreement because the agreement concerned a cause of
action against the facility. Again, Arredondo argues this
interpretation fails because Whaley did not possess a cause
of action against Respondents at the time the arbitration

agreement was signed. Respondents cite Ball for the
proposition that “South Carolina courts construe the term

‘property’ very broadly.” 312 S.C. at 33, 430 S.E.2d at
534. We agree with that basic proposition, but it does not
necessarily mean the GDPOA applied to a property right that
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did not exist at the time Arredondo signed the arbitration

agreement. We return to Kindred and the Supreme Court
of Kentucky's decision on remand to explain.

As noted above, in Kindred, the USSC remanded the
case of the Wellner power of attorney with instructions
to the Supreme Court of Kentucky to determine whether
its application of the prohibited “clear-statement rule”
impermissibly tainted its alternative holding that the Wellner
power of attorney otherwise did not authorize Wellner's agent

to sign a pre-dispute arbitration agreement. 137 S. Ct.
at 1429. The Supreme Court of Kentucky considered the
remanded issue in Kindred Nursing Centers Ltd. Partnership
v. Wellner, 533 S.W.3d 189 (Ky. 2017). One provision of
the Wellner power of attorney authorized Wellner's agent “to
make, execute and deliver deeds, releases, conveyances and
contracts of every nature in relation to both real and personal
property, including stocks, bonds, and insurance.” Wellner,

533 S.W.3d at 193 (quoting Whisman, 478 S.W.3d at
325). Similar to Respondents’ position in the instant case, the
nursing facility seeking to enforce the arbitration agreement
in Wellner claimed the term “personal property” included
choses in action such as personal injury claims. Id. at 192-93.
While the Supreme Court of Kentucky recognized “a personal
injury claim is a chose-in-action, and therefore constitutes
personal property,” it nevertheless held—independently of
the clear-statement rule—the “pre-dispute arbitration contract
did not relate to any property rights of ... Wellner.” Id. at 194
(“By executing [the nursing home's] pre-dispute arbitration
agreement, [Wellner's agent] did not ‘make, execute and
deliver deeds, releases, conveyances and contracts of [any]
nature in relation to [Wellner's] *79  property.’ The only
‘thing’ of ... Wellner's affected by the pre-dispute arbitration
agreement was his constitutional rights, which no one
contends to be his real or personal property.” (quoting

Whisman, 478 S.W.3d at 325-26)).

We agree with the rationale of the Supreme Court of

Kentucky. 3  We hold this **556  particular GDPOA did
not authorize Arredondo to sign the arbitration agreement
because the arbitration agreement did not concern a chose in
action or any other property right Whaley possessed at the
time Arredondo signed it.

(b) “Transfer” of property, right, or thing

[9]  [10] We also hold the court of appeals erred
in concluding Arredondo's authority under the GDPOA
“extended to ‘any other property, right or thing.’ ” The court
of appeals took this phrase out of context, as the complete
provision including this phrase authorized Arredondo to
execute “any agreements concerning any transfers of the
above or of any other property, right or thing.” (emphases
added). The GDPOA does not define “transfers.” “Where
a contract is unambiguous, clear and explicit, it must be
construed according to the terms which the parties have
used, to be taken and understood in their plain, ordinary,
and popular sense.” Warner v. Weader, 280 S.C. 81, 83,
311 S.E.2d 78, 79 (1983). The plain, ordinary, and popular
meaning of the noun “transfer” is a “conveyance of right,
title, or interest in real or personal property from one person
to another.” Transfer, Merriam-Webster Dictionary, https://
www.merriam-webster.com/dictionary/transfer (last visited
Mar. 4, 2021). By signing the arbitration agreement,
Arredondo (for herself, for Whaley, and for his heirs and
executors) waived the right to a jury trial, waived any claim to
punitive damages, agreed to limited discovery, and waived the
right to appeal the arbitration decision. These acts were not
“transfers” of anything to anyone. Thus, the provision of the
GDPOA authorizing Arredondo to enter into any agreements
concerning transfers of any *80  property, right, or thing did
not grant her the authority to sign the arbitration agreement.

(c) Title of GDPOA
[11] Finally, Respondents argue the power of attorney's title

—“General Durable Power of Attorney”—suggests Whaley
intended for the instrument to grant Arredondo broad
authority. Rather than relying on such a generalization, we
look to the actual language of the GDPOA to determine
what authority it granted Arredondo. While the GDPOA
gave Arredondo significant authority to make business
and property decisions for Whaley, the mere title of the
document did not increase Arredondo's authority beyond the
plain meaning of the provisions contained in the document.
Certainly, the GDPOA could have been drafted to give
Arredondo the broad power to sign all documents Whaley
could sign himself or otherwise do anything Whaley could

do himself, but it was not so drafted. Cf. Kindred, 137 S.
Ct. at 1429 (explaining the Clark power of attorney, which
provided the agent power “to transact, handle, and dispose of
all matters affecting me and/or my estate in any possible way,”
and “generally to do and perform for me and in my name all
that I might do if present,” was broad enough to authorize the
execution of a pre-dispute arbitration agreement).
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For the foregoing reasons, we hold the court of appeals erred
in concluding the GDPOA granted Arredondo authority to
execute the arbitration agreement.

2. The Health Care Power of Attorney
When Whaley was admitted to the facility, Arredondo also
held a Health Care Power of Attorney (HCPOA) naming her
as Whaley's attorney-in-fact. In their arguments regarding
Arredondo's authority under this instrument, the parties focus
solely upon the provisions of subparagraph 11(d) in the
“Agent's Powers” section of the HCPOA. Subparagraph 11(d)
authorized Arredondo:

To take any other action necessary
to making, documenting, and
assuring implementation of decisions
concerning my health care, including,
but not limited to, granting any waiver
or release from liability required
by any hospital, *81  physician,
nursing care provider, or other health
care provider; signing any documents
relating to refusals of treatment or the
leaving of a facility against medical
advice, and pursuing any legal action
in my name, and at the expense of
my estate to force compliance **557
with my wishes as determined by my
agent, or to seek actual or punitive
damages for the failure to comply.

(a) Action “necessary” to making, documenting, or
implementing a health care decision

[12] The court of appeals held the HCPOA granted
Arredondo the authority to sign the arbitration agreement
because it authorized her “to pursue legal action and to
grant any waiver required by health care providers such as
[Respondents].” We will discuss that holding in a moment,
but we initially address the first clause of subparagraph
11(d). Arredondo clearly had no authority to take any action
under the first clause of subparagraph 11(d) unless the action
taken was “necessary to making, documenting, and assuring
implementation” of a decision concerning Whaley's health
care. (emphasis added). The only health care decision in

play when Arredondo signed the arbitration agreement was
Arredondo's decision to seek Whaley's admission into the
facility. Consequently, we must determine whether signing
the arbitration agreement was “necessary” to Arredondo
making, documenting, and assuring implementation of that
decision.

The plain, ordinary, and popular meaning of
the word “necessary” is “absolutely needed” or
“required.” Necessary, Merriam-Webster Dictionary, https://
www.merriam-webster.com/dictionary/necessary (last visited
Mar. 4, 2021). We hold Arredondo's signature on the
arbitration agreement was not “absolutely needed” or
“required” to ensure Whaley's admission into the facility. In
support of her argument on the separate issue of whether
the arbitration agreement is unconscionable, Arredondo
submitted her affidavit in which she testified a facility
representative told her she had to sign the agreement in order
for Whaley to be admitted. On the issue of unconscionability,
Respondents have consistently maintained Arredondo was
not required to sign the arbitration agreement. During its
discussion of the issue of unconscionability, the circuit court
found, “[Arredondo] was only told [the arbitration *82
agreement] must be signed to ensure [Whaley's] admission
to the facility.” (emphasis added by the circuit court).
These arguments relative to unconscionability cut against
the parties’ respective interests on the threshold issue of
Arredondo's authority under the HCPOA. Nevertheless, we
must determine the propriety of this factual finding of the
circuit court by examining the evidence in the record. See
Johnson, 416 S.C. at 512, 788 S.E.2d at 218 (“[A] circuit
court's factual findings will not be reversed on appeal if
any evidence reasonably supports the findings.” (citation
omitted)). We hold the evidence in the record reasonably
supports only the finding urged by Respondents—the
arbitration agreement was presented to Arredondo as a
“voluntary standalone” agreement that was not a prerequisite
for Whaley's admission into the facility. Arredondo plainly
stated in her affidavit that Whaley had already been admitted
into the facility and provided with a room before Arredondo
was asked to sign the arbitration agreement. Similarly, in
their brief to this Court, Respondents state: “[The facility]
did not present the Agreement until after Arredondo received
the services she requested.” As Respondents stressed during
oral argument before this Court, once Whaley was admitted
to the facility, he was entitled to statutory protections, and
the facility could not have discharged him had Arredondo

refused to sign the arbitration agreement. See S.C. Code
Ann. § 44-81-40(D) (2018) (“A resident may be transferred
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or discharged only for medical reasons, for the welfare of the
resident or for the welfare of other residents of the facility, or
for nonpayment and must be given written notice of not less
than thirty days ....”).

As courts in other jurisdictions have recognized, the
characterization of an arbitration agreement as either a
mandatory condition to admission or an optional, collateral
agreement often determines the authority issue when the
agent holds a power of attorney empowering her to make

necessary health care decisions. Compare LP Louisville E.,
LLC v. Patton, 605 S.W.3d 300, 311 (Ky. 2020) (“[W]hen an
agreement to arbitrate is presented as a condition of admission
to a nursing home, unless otherwise agreed, a power of
attorney expressing general authority to make necessary
health care decisions includes the incidental or reasonably
**558  necessary authority to enter that agreement.”), with

 *83  Dickerson v. Longoria, 414 Md. 419, 995 A.2d 721,
739 (2010) (explaining an agent authorized to make health
care decisions on his principal's behalf did not have authority
to execute a voluntary arbitration agreement because “[t]he
decision to sign a free-standing arbitration agreement is not
a health care decision if the patient may receive health care

without signing the arbitration agreement”), Life Care
Ctrs. of Am. v. Smith, 298 Ga.App. 739, 681 S.E.2d 182,
185-86 (2009) (explaining health care power of attorney
did not authorize daughter to execute “optional” arbitration
agreement on mother's behalf when daughter was authorized
“to make any decision [the mother] could make to obtain

or terminate any type of health care”), Miss. Care Ctr. of
Greenville, LLC v. Hinyub, 975 So. 2d 211, 218 (Miss. 2008)
(explaining health care surrogate did not have authority to
execute arbitration agreement on her father's behalf because
the execution of an arbitration agreement is not a health
care decision when the arbitration agreement is not required
for admission into the nursing home), Coleman v. United
Health Servs. of Ga., Inc., 344 Ga.App. 682, 812 S.E.2d
24, 26 (2018) (explaining agent authorized to take action
necessary to admit principal to health care facility did not
have authority to execute “voluntary” arbitration agreement),

Wisler v. Manor Care of Lancaster PA, LLC, 124 A.3d
317, 324 (Pa. Super. Ct. 2015) (stating an agent's authority to
consent to medical treatment on behalf of a principal “does
not necessarily entail the authority to consent to arbitration,
agreement to which was not a precondition to be admitted
to [the facility]”), and Miller v. Life Care Ctrs. of Am., Inc.,
478 P.3d 164, 172-74 (Wyo. 2020) (explaining durable health

care power of attorney did not give agent authority to execute
arbitration agreement because arbitration agreement was not
required for admission to health care facility and, therefore,
was unrelated to principal's health care).

(b) Authority to grant any waiver required by a health
care provider

We now return to the court of appeals’ holding that
subparagraph 11(d) of the HCPOA granted Arredondo the
authority to sign the arbitration agreement because the
HCPOA authorized her “to pursue legal action and to
grant any waiver required by health care providers such as
[Respondents].” *84  Addressing the second part of this
holding first, we note subparagraph 11(d) gave Arredondo
the authority to sign only those waivers “required by [a] ...
health care provider.” (emphasis added). As Respondents
contend, the arbitration agreement includes a series of waivers
(of the right to adjudication by a judge or jury, of the right
to an award of punitive damages, and of the right to an
appeal). As we have already discussed, Arredondo was not
required to sign the arbitration agreement for Whaley to
be admitted. Since Arredondo was not required to sign the
arbitration agreement, it logically follows that any waivers
contained in the agreement were not required by the facility.
For the reasons set forth above in our discussion of the term
“necessary,” we conclude the HCPOA did not give Arredondo
the authority to grant the waivers recited in the arbitration
agreement.

(c) Authority to pursue legal action
[13] The court of appeals also held the provision in

subparagraph 11(d) of the HCPOA authorizing Arredondo to
“pursu[e] any legal action in [Whaley's] name” granted her
the authority to sign the arbitration agreement. Arredondo
claims that because she signed the arbitration agreement
before any potential legal claim accrued, this provision did
not grant her authority to sign the agreement. Respondents
argue this language of the HCPOA did not limit Arredondo's
authority to taking action only after a cause of action accrues.
Respondents contend Arredondo's authority to pursue legal
action included selecting arbitration as a preferred forum for
dispute resolution.

We first note the parties overlook the context in which this
provision appears in subparagraph 11(d) of the HCPOA. This
provision authorized Arredondo to pursue legal action only
to “force compliance with [Whaley's] wishes as determined
by [Whaley's] agent, or to seek actual or punitive damages
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**559  for the failure to comply.” For that reason alone, we
hold this provision of the HCPOA is of no significance in this
case. However, even if this provision authorized Arredondo
to pursue legal action unrelated to forcing compliance
with Whaley's health care wishes, this provision still did
not authorize Arredondo to sign a pre-dispute arbitration
agreement. In Wellner, the Supreme Court of Kentucky
analyzed a provision of the *85  Wellner power of attorney
authorizing the agent to “demand, sue for, collect, recover and
receive all ... demands whatsoever,” and to “institute legal
proceedings.” 533 S.W.3d at 193-94. The Court recognized
“the power to institute or defend suits concerning [Wellner's]
property rights would necessarily encompass the power to
make litigation-related decisions within the context of a suit
so instituted, including the decision to submit the pending
dispute to mediation or arbitration.” Id. at 193 (quoting

Whisman, 478 S.W.3d at 323) (internal quotation marks
omitted). Yet, the Court held the provision did not grant the
agent authority to execute a pre-dispute arbitration agreement:
“the act of executing a pre-dispute arbitration agreement
upon admission to a nursing home ha[s] nothing at all to do
with ... institut[ing] legal proceedings.” Id. at 193-94 (quoting

Whisman, 478 S.W.3d at 325) (internal quotation marks
omitted) (second alteration in original). Here, Arredondo did
not execute the arbitration agreement in connection with an
existing claim Whaley had against the facility. We again
agree with the Supreme Court of Kentucky's reasoning and
conclude Arredondo's execution of the pre-dispute arbitration
agreement did not constitute the pursuit of legal action.

We hold the court of appeals erred in holding the HCPOA
granted Arredondo authority to execute the arbitration
agreement.

III. Conclusion

Under the facts of this case, neither the GDPOA nor
the HCPOA granted Arredondo authority to execute the
arbitration agreement. Therefore, we reverse the court of
appeals and hold the arbitration agreement is unenforceable.
We need not address Arredondo's argument that the

arbitration agreement is unconscionable. See Futch v.
McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613,
518 S.E.2d 591, 598 (1999) (providing that an appellate court
need not address remaining issues when resolution of a prior
issue is dispositive).

REVERSED.

BEATTY, C.J., KITTREDGE and HEARN, JJ., concur.
FEW, J., concurring in a separate opinion.

JUSTICE FEW:
*86  I concur in the majority opinion. I write only to

address Respondents’ and the court of appeals’ reliance on
the obsolete phrase “chose in action.” The majority takes two
steps regarding Respondents’ argument as to the meaning of
the phrase “chose in action.” The majority's first step is to
hold that the phrase does not mean what Respondents claim
it means. I completely agree with the majority. The second
step is unnecessarily to define the phrase. In doing so, the
majority brings a new and undeserved life to a phrase that—
in my opinion—has no precise meaning in modern law. It is
time for attorneys and courts to stop using such antiquated
phrases, not to resuscitate them.

Historically, a “chose” was a “thing,” as in a physical
thing. See William C. Anderson, A DICTIONARY OF LAW
179 (1891) (defining “CHOSE” as “A thing recoverable
by an action at law: a thing, personalty”); 1 Alexander
M. Burrill, A LAW DICTIONARY AND GLOSSARY 288
(1869) (defining “CHOSE” as “A thing”). A “chose in action”
was the legal right to bring an action in court to recover the
thing, “A thing of which one has not the possession or actual
enjoyment, but only a right to it, or a right to demand it by
action at law.” Burrill, supra, at 288. Even in the nineteenth
century, however, the phrase had no precise definition, and
the general definition changed over time according to usage.
See, e.g., William R. Anson, PRINCIPLES OF THE LAW
OF CONTRACT 362 n.(b) (1919) (“The term chose in action
has been in common use for a long time, but some doubts
have been recently raised as to its precise meaning.” (citing
Law Quarterly Review for 1983, 1894, 1895)). In one lengthy
attempt at explaining the meaning of the phrase, two authors
**560  wrote, “Originally the term was only applied to a

right of action in the strict sense, that is, the right to bring
an action at law, but subsequently it was extended to the
right of taking proceedings in equity.” 1 Stewart Rapalje
and Robert L. Lawrence, A DICTIONARY OF AMERICAN
AND ENGLISH LAW 207 (1883); see also id. (“A right of
presentation to a benefice when the church is vacant is called
in the old books a chose in action; but this use of the word
is obsolete.”) (citation omitted). Other early commentators
described varying limits for the use of the phrase. See, e.g.,
Percy Bordwell, Seisin and Disseisin (Concluded) v. Chattels,
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34 Harv. L. Rev. 717, 722-23 (1921) *87  (stating “it is
hard to include a right to a chattel in the adverse possession
of another as a chose in possession, just as it is hard to
include under choses in action such incorporeal rights as
patents, copyrights, and trade names which have none of
the ephemeral characteristics of rights of action”); Thaddeus
D. Kenneson, Purchase for Value Without Notice, 23 Yale
L.J. 193, 194 (1914) (stating “a chose in action always
presupposes a personal relation between two individuals”).

In South Carolina, a “chose in action” included a right to
property in the form of “notes or bonds,” such as those
“taken by an administrator at a sale of his intestate's estate.”
Rhame v. Lewis, 34 S.C. Eq. 269, 303, 13 Rich.Eq. 93, 105
(Ct. App. 1867) (citing Thackum v. Longworth, 11 S.C. Eq.
267, 274, 2 Hill Eq. 132, 134 (Ct. App. L. & Eq. 1835)).
Still, the phrase was used to describe “a thing” in the sense
of an existing right in property that is not in the owner's
current possession. The phrase is used in one subsection of our
Rules of Civil Procedure, Rule 17(e), and in several current
sections of the South Carolina Code, each retaining the link

between the phrase and “property.” See, e.g., S.C. Code
Ann. § 12-6-30(11) (2014) (defining “Tangible property”
in the Income Tax Act to exclude “choses in action”);
S.C. Code Ann. § 12-16-20(4) (2014) (defining “Intangible
personal property” in the Estate Tax Act to include “choses

in action”); S.C. Code Ann. § 16-23-710(17) (2015) (“
‘Property’ ... includ[es] ... choses in action, and other similar
interest in property.”); S.C. Code Ann. § 33-36-840(2) (2006)
(providing after merger of not-for-profit corporations, “The
new or surviving corporation ... possesses ... all property, real
and personal, applications for membership, all debts due on
whatever account, and all other choses in action of each of
the consolidating or merging corporations.”); S.C. Code Ann.
§ 40-39-10(3) (Supp. 2020) (defining “Pledged goods” as
to “Pawnbrokers” as “tangible personal property ..., choses
in action, ..., which property is deposited with or otherwise
actually delivered into the possession of a pawnbroker in the
course of his business”).

In the 1979 edition of BLACK'S LAW DICTIONARY,
“Chose” still meant, “A thing; an article of personal property,”
Chose, BLACK'S LAW DICTIONARY (5th ed. 1979), and
“Chose in action” still meant, “Right of proceeding in a court
of law to procure payment of sum of money, or right to recover
a personal *88  chattel or a sum of money by action,” Chose
in action, BLACK'S LAW DICTIONARY (5th ed. 1979).
Eventually, as usage changed, courts and commentators have

expanded the definition. See, e.g., Narruhn v. Alea London
Ltd., 404 S.C. 337, 344 n.3, 745 S.E.2d 90, 93 n.3 (2013)
(“A ‘chose in action’ has been variously defined ....”); Anson,
supra, at 362 n.1 (“The term ‘chose in action’ may have once
meant the physical thing to be recovered; but it now means
an aggregate of legal relations that include one or more rights
in personam. It does not include patents or copyrights, for in
these rights are in rem.”); chose in action, BLACK'S LAW
DICTIONARY (11th ed. 2019) (stating the phrase includes
“A proprietary right in personam, such as ... a claim for
damages in tort”).

If there was a time in our history when the phrase conveyed
a precise meaning, the phrase has lost that meaning as the
passage of time brought new usages. What is left of “chose
in action” is a descriptive phrase with no precise meaning, a
phrase we should stop using because it is not only vague and
meaningless but also obsolete. Today, if lawyers wish to write
legal instruments such as powers of attorney with precise
meaning, they should use phrases that in current usage are
defined precisely, and they should avoid phrases like “chose
in action” that mean nothing.

**561  As the majority explains, the Supreme Court of
the United States reversed the Kentucky Supreme Court's
interpretation of a power of attorney regarding arbitration
because the “clear statement rule” the Kentucky court's
interpretation created “fails to put arbitration agreements on

an equal plane with other contracts.” Kindred Nursing
Centers Ltd. P'ship v. Clark, ––– U.S. ––––, ––––, 137 S.
Ct. 1421, 1427, 197 L. Ed. 2d 806, 812 (2017). Our Court,
therefore, may not find a power of attorney inadequate to
grant the authority to agree to arbitration based on what the
document does not say about arbitration. In this case, our
Court must examine what the General Durable Power of
Attorney does say about Ms. Arredondo's authority to bind
her father. Respondents rely on what they claim is clarity
in the phrase “choses in action.” In using the phrase “chose
in action,” however, the General Durable Power of Attorney
does not grant any authority because the phrase does not mean
anything. The majority's first step ends the analysis because
the phrase “choses in *89  action” does not say a thing about
Ms. Arredondo's authority to bind her father to an arbitration
provision.

All Citations
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Footnotes

1 ––– U.S. ––––, 137 S. Ct. 1421, 197 L.Ed.2d 806 (2017).

2 Extendicare Homes, Inc. v. Whisman, 478 S.W.3d 306 (Ky. 2015). Belinda Whisman, the agent under a
power of attorney executed by her father, was the lead respondent in the three cases before the Supreme
Court of Kentucky. However, only the Wellner and Clark powers of attorney were before the USSC in

Kindred.

3 The USSC denied the nursing facility's subsequent petition for a writ of certiorari. Kindred Nursing Ctrs. Ltd.
P'ship v. Wellner, ––– U.S. ––––, 139 S. Ct. 319, 202 L.Ed.2d 217 (2018).
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Hilda STOTT, individually and as Personal
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deceased, and as Personal Representative

of the Statutory Beneficiaries, Respondent,
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|
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Certiorari Denied September 25, 2019

Synopsis
Background: Personal representative of deceased patient's
estate brought wrongful death and survival action against
nursing facility. The Circuit Court, Spartanburg County, J.
Derham Cole, J., denied nursing facility's motion to compel
arbitration. Nursing facility appealed.

Holdings: The Court of Appeals, Williams, J., held that:

[1] durable power of attorney for finance did not give personal
representative the authority to sign arbitration agreement with
nursing facility on patient's behalf;

[2] opt out clause in agreement did not give personal
representative the authority to sign agreement;

[3] patient was competent at the time personal representative
signed agreement, and thus durable health care power of
attorney did not give personal representative authority to sign
agreement.

Affirmed.

Procedural Posture(s): On Appeal; Motion to Compel
Arbitration.

West Headnotes (14)

[1] Alternative Dispute
Resolution Arbitrability of dispute

Whether a claim is arbitrable is an issue for
judicial determination, unless the parties provide
otherwise.

[2] Alternative Dispute Resolution Scope
and standards of review

The Court of Appeals reviews a circuit court's
determination of whether a claim is arbitrable
under a de novo standard; however, a circuit
court's factual findings will not be reversed on
appeal if any evidence reasonably supports those
findings.

[3] Alternative Dispute Resolution Persons
affected or bound

Principal and Agent Submission to
arbitration

Durable power of attorney for finance did not
give personal representative the authority to sign
arbitration agreement with nursing facility on
grantor's behalf, and thus arbitration of wrongful
death and survival action was not required, where
durable power of attorney was recorded after
arbitration agreement was signed. S.C. Code
Ann. § 62-5-501(C).

1 Cases that cite this headnote

[4] Alternative Dispute
Resolution Construction

Arbitration is a matter of contract, and the Court
of Appeals' evaluation of the enforceability of
an arbitration agreement is guided by general
principles of contract law.
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[5] Principal and Agent Construction of
letters or powers of attorney

A person possessing contractual capacity, acting
as grantor, can authorize another to contract on
the grantor's behalf under the specific terms of a
power of attorney.

[6] Principal and Agent Construction of
letters or powers of attorney

The holder of a power of attorney steps into the
shoes of the grantor and is basically the alter ego
of the grantor.

1 Cases that cite this headnote

[7] Principal and Agent Letters or Powers of
Attorney Under Seal

A “power of attorney” is an instrument in writing
by which one person, as principal, appoints
another as his agent and confers upon him
the authority to perform certain specified acts
or kinds of acts on behalf of the principal;
the written authorization itself is the power of
attorney.

2 Cases that cite this headnote

[8] Principal and Agent Letters or Powers of
Attorney Under Seal

A power of attorney classified as “durable”
contains language establishing the principal's
intent that the attorney-in-fact or agent's
authority be exercisable during periods of the
principal's physical or mental incapacity.

[9] Alternative Dispute Resolution Persons
affected or bound

Principal and Agent Submission to
arbitration

Opt out clause in nursing facility's arbitration
agreement, signed by grantor's personal
representative before durable power of attorney
for finance was recorded, did not give personal
representative the authority to sign agreement,

and thus arbitration of wrongful death and
survival action was not required, where opt out
clause stated that personal representative had the
right to opt out of agreement and no longer be
bound by it, which indicated that it was binding
at the time personal representative signed it, and
during the opt out period.

[10] Alternative Dispute Resolution Persons
affected or bound

Principal and Agent Submission to
arbitration

Grantor of durable health care power of
attorney was competent at the time his personal
representative signed arbitration agreement with
nursing facility, and thus power of attorney did
not give personal representative authority to sign
agreement, and arbitration of wrongful death
and survival action was not required, where
grantor was alert and oriented to time, place, and
situation, grantor could answer questions, and his
mental functioning was intact. S.C. Code Ann.
§§ 62-5-501(A), 62-5-504(B)(1), 62-5-504(D).

[11] Health Substituted judgment;  role of
guardian or others in general

Principal and Agent Construction of
letters or powers of attorney

Like the durable power of attorney for finance,
a health care power of attorney can be classified
as “durable” if it contains language establishing
the principal's intent that the agent's authority
be exercisable during periods of the principal's
physical or mental incapacity. S.C. Code Ann. §§
62-5-504(B)(1), 62-5-504(D).

[12] Contracts Intention of Parties

Contracts Language of contract

The cardinal rule of contract interpretation is to
ascertain and give effect to the intention of the
parties, and, in determining that intention, the
court looks to the language of the contract.

2 Cases that cite this headnote
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[13] Contracts Application to Contracts in
General

When the language of a contract is plain and
capable of legal construction, that language alone
determines the instrument's force and effect.

2 Cases that cite this headnote

[14] Contracts Application to Contracts in
General

In interpreting a contract, the court's duty is
to enforce the contract made by the parties
regardless of its wisdom or folly, apparent
unreasonableness, or the parties' failure to guard
their rights carefully.

1 Cases that cite this headnote
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Opinion

WILLIAMS, J.:

*571  In this civil case, White Oak Manor, Inc. (White
Oak)––a skilled nursing facility––appeals the circuit court's
order denying White Oak's motion to compel arbitration
of wrongful death and survival actions brought by Hilda
Stott as personal representative of the estate of Jolly
P. Davis (Decedent). On appeal, White Oak argues the
circuit court erred in finding Stott lacked the authority
to execute White Oak's admission documents––including
an arbitration agreement (the Arbitration Agreement)––on
Decedent's behalf. We affirm.

FACTS/PROCEDURAL HISTORY

On December 22, 2012, Emergency Medical Services
transferred Decedent to Spartanburg Regional Medical
Center (Spartanburg Regional) after Decedent informed his
niece, Stott, that his oxygen saturation levels had dropped.
After Decedent was stabilized at Spartanburg Regional,
he was admitted to White Oak on January 2, 2013, for
“rehabilitation [and] possibly long-term care.” The same
day as Decedent's admission to White Oak, Stott, acting as

Decedent's authorized *572  representative, 1  signed White
Oak's admission documentation––including the Arbitration
Agreement. Decedent's initial evaluation at White Oak found
he possessed intact mental functioning and he was alert and
oriented to time, place, and situation. Decedent also correctly
answered questions about his location, his age, his birthday,
the current date and year, and current and past presidents.
Over the next two weeks, Decedent was transferred between
Spartanburg Regional and White Oak multiple times before
Decedent passed away on January 16, 2013.

On December 16, 2015, Stott filed wrongful death and
survival actions against White Oak alleging Decedent was
“overmedicated and dehydrated which led to his untimely
death.” White Oak filed a motion to compel arbitration

based on the Arbitration Agreement. 2  At the circuit court's
hearing, Stott argued her durable power of attorney for
finance was ineffective to grant her the authority to sign
the Arbitration Agreement on Decedent's behalf. White Oak
argued Stott's durable power of attorney for finance was
effective to authorize her to sign the Arbitration Agreement on
Decedent's behalf because Decedent was physically disabled.

The circuit court ruled in Stott's favor and issued an order
denying White Oak's motion **85  to compel arbitration.
The circuit court found (1) Decedent had full capacity to
sign the Arbitration Agreement at the time of his admission
to White Oak, (2) Stott's durable power of attorney for
finance did not become effective until after Stott signed
the Arbitration Agreement because it was not recorded as
required by law, and (3) Stott's healthcare power of attorney
did not authorize Stott to enter into the Arbitration Agreement
because Decedent was competent when the Arbitration
Agreement was signed. The circuit *573  court relied on

Coleman v. Mariner Health Care, Inc. 3  in finding “the
authority to make healthcare decisions does not extend to
arbitration agreements.” This appeal followed.
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[1]  [2] Whether a claim is arbitrable “is an issue for
judicial determination, unless the parties provide otherwise.”

Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553
S.E.2d 110, 118 (2001). The appellate court reviews the
circuit court's determination of whether a claim is arbitrable

under a de novo standard. Chassereau v. Global Sun
Pools, Inc., 373 S.C. 168, 171, 644 S.E.2d 718, 720 (2007).
“However, a circuit court's factual findings will not be
reversed on appeal if any evidence reasonably supports those
findings.” Timmons v. Starkey, 380 S.C. 590, 595, 671 S.E.2d
101, 104 (Ct. App. 2008).

LAW/ANALYSIS

I. Durable Power of Attorney for Finance
[3] White Oak first argues Stott had the authority to sign

the Arbitration Agreement on Decedent's behalf under a valid
durable power of attorney for finance. We disagree.

[4]  [5]  [6] “[A]rbitration is a matter of contract, and our
evaluation of the enforceability of an arbitration agreement

is guided by general principles of contract law.” Grant v.
Magnolia Manor-Greenwood, Inc., 383 S.C. 125, 130, 678
S.E.2d 435, 438 (2009). A person possessing contractual
capacity, acting as grantor, can authorize another to contract
on the grantor's behalf under the specific terms of a power of
attorney. See Gaddy v. Douglass, 359 S.C. 329, 344–45, 597
S.E.2d 12, 20 (Ct. App. 2004). “[T]he holder of [the] power
of attorney steps into the shoes of the grantor and is basically
the alter ego of the grantor.” Bennett v. Carter, 421 S.C. 374,
382, 807 S.E.2d 197, 201 (2017).

[7]  [8] “A power of attorney is an instrument in writing
by which one person, as principal, appoints another as his
agent and confers upon him the authority to perform certain
specified acts or kinds of acts on behalf of the principal.
The written authorization itself is the power of attorney.”
*574  Watson v. Underwood, 407 S.C. 443, 454, 756 S.E.2d

155, 161 (Ct. App. 2014) (quoting In re Thames, 344 S.C.
564, 569, 544 S.E.2d 854, 856 (Ct. App. 2001)) (internal
quotation marks omitted). A power of attorney classified as
“durable” contains language establishing the principal's intent
that the attorney-in-fact or agent's authority be exercisable
during periods of the principal's physical or mental incapacity.
See Gaddy, 359 S.C. at 344 n.11, 597 S.E.2d at 20 n.11 (“
‘Durable’ is a term of art signifying that a power of attorney
survives the principal's disability.”). In South Carolina, a
durable power of attorney for finance must be recorded in

order to be effective. S.C. Code Ann. § 62-5-501(C) (2009

& Supp. 2013); 4  see also Timmons, 380 S.C. at 593 n.2,
671 S.E.2d at 103 n.2 (“S.C. Code Ann. § 62-5-501(C) ...
require[d] a durable power of attorney to be recorded to be
effective, unless the authority of the attorney-in-fact relates
solely to the person of the principal.”).

On May 11, 2012, Decedent signed the durable power of
attorney for finance in favor **86  of Stott. On January
2, 2013, Stott signed the Arbitration Agreement. However,
Stott's durable power of attorney for finance was not recorded
until January 8, 2013. Therefore, Stott's durable power of
attorney for finance was not effective to authorize her to
sign the Arbitration Agreement on Decedent's behalf. See
Timmons, 380 S.C. at 593 n.2, 671 S.E.2d at 103 n.2 (“S.C.
Code Ann. § 62-5-501(C) ... require[d] a durable power of
attorney to be recorded to be effective, unless the authority
of the attorney-in-fact relates solely to the person of the
principal.”).

[9] White Oak contends Stott's durable power of attorney
for finance was effective even though it was not recorded
when Stott signed the Arbitration Agreement because of
the *575  Arbitration Agreement's “opt out” clause. The
Arbitration Agreement's opt out clause provides the following
information:

16. At the time of signing this
Agreement, [Stott] acknowledges
having ... been advised that, beginning
seven (7) days from date hereof, and
for another ten (10) days thereafter, he/
she has the right to “opt out” of this
Agreement, and no longer be bound by
it. In the event the party signing below
determines to opt out, he/she must give
[White Oak] written notice thereof
within the time provided. If written
notice of [Stott] having opted out of
this Agreement is not received within
the time frame set forth, the within
Agreement will remain and continue in
full force and effect.

(emphasis added). White Oak asserts the Arbitration
Agreement did not become binding until the time period in the
opt out clause expired on January 19, 2013. Therefore, White
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Oak contends Stott had the authority to sign the Arbitration
Agreement when the Arbitration Agreement became binding
on January 19, 2013, because Stott recorded her durable
power of attorney for finance before the opt out clause
expired.

We find White Oak's argument regarding the opt out clause is
meritless in light of the language italicized above. See Watson,
407 S.C. at 455, 756 S.E.2d at 161 (“Whe[n] the language
of a contract is plain and capable of legal construction,
that language alone determines the instrument's force and
effect.” (quoting Jordan v. Sec. Grp., Inc., 311 S.C. 227, 230,
428 S.E.2d 705, 707 (1993))). The opt out clause states Stott
had the right to opt out of the Arbitration Agreement and
“no longer” be bound by it, which indicates the Arbitration
Agreement was binding at the time Stott signed it. By
stating the Arbitration Agreement “will remain and continue
in full force and effect,” the opt out clause indicates Stott
was bound by the Arbitration Agreement during the opt
out period referenced in the clause. In light of the opt out
clause's language, we find the Arbitration Agreement was
binding during the opt out period. Therefore, we find Stott's
unrecorded durable power of attorney for finance was not
effective to authorize her to sign the Arbitration Agreement
on Decedent's behalf.

*576  II. Health Care Power of Attorney
[10] White Oak next argues Stott had the authority to sign

the Arbitration Agreement on Decedent's behalf under a valid
durable health care power of attorney. We disagree.

[11] “A health care power of attorney is an instrument in
which an individual known as the principal authorizes another
person known as the attorney-in-fact, or agent, to make health
care decisions on his behalf.” 12 S.C. JUR. Death and Right to
Die § 14 (2019); see S.C. Code Ann. § 62-5-504(B)(1) (2009
& Supp. 2013). Section 62-5-504(D) of the South Carolina
Code (2009 & Supp. 2013) provides a statutory form of
the health care power of attorney (the statutory form). All
health care powers of attorney executed on or after January 1,
2007, must be in substantially the same form as the statutory
form. Id. The authority of the agent in the statutory form
only activates if the principal is unable to make or participate

in health care treatment decisions. 5  See S.C. Code Ann. §
62-5-504(D) & (S)(1)(a) (2009 & Supp. 2013); Franchelle C.
Millender et al., A Practical Guide to Elder and Special Needs
Law in South Carolina 83 (4th ed. 2014). Like the durable
power of attorney for finance, a **87  health care power of

attorney can be classified as “durable” if it contains language
establishing the principal's intent that the agent's authority
be exercisable during periods of the principal's physical or
mental incapacity. See Gaddy, 359 S.C. at 344 n.11, 597
S.E.2d at 20 n.11 (“ ‘Durable’ is a term of art signifying that
a power of attorney survives the principal's disability.”).

Although a durable power of attorney is traditionally effective
upon execution, any durable power of attorney can provide
that it will not take effect until the principal becomes
incapacitated. See Millender at 86 (“[A] [durable power of
attorney] can provide that it will not take effect until the
principal becomes [incapacitated].”); Elizabeth G. Patterson,
Planning for Health Care Using Living Wills and Durable
Powers of Attorney: A Guide for the South Carolina Attorney,
42 S.C. L. REV. 525, 552 (1991) (explaining how an
alternative form of a durable power of attorney does not
become effective *577  until the principal's disability). This
type of durable power of attorney is often called a “springing”
durable power of attorney because the agent's authority
“springs” into effect when activated either by the principal or
because of the principal's incapacity. Id.; 12 S.C. JUR. Death
and Right to Die § 14(c) (2018). The springing durable power
of attorney is often used by principals who want to retain
control of their health care until they no longer have legal
capacity to do so. Patterson, 42 S.C. L. REV. 525, 573 (1991).
South Carolina law authorizes the use of both the traditional
and springing forms of the durable power of attorney. See
S.C. Code Ann. § 62-5-501(A) (2009 & Supp. 2013). The
statutory form is a springing durable power of attorney. See §
62-5-504(D); 12 S.C. JUR. Death and Right to Die § 14(c);
Millender at 83. The principal's mental incompetence triggers
the attorney-in-fact or agent's authority under the statutory
form. See § 62-5-504(D); 12 S.C. JUR. Death and Right to
Die § 14(c); Millender at 83.

[12]  [13]  [14] Our courts have looked to contract law
when reviewing actions to set aside or interpret a power of
attorney. See Thames, 344 S.C. at 571, 544 S.E.2d at 857
(analyzing an action to set aside a power of attorney under
contract law); Watson, 407 S.C. at 454, 756 S.E.2d at 161
(analyzing an action to interpret a power of attorney under
contract law). “The cardinal rule of contract interpretation is
to ascertain and give effect to the intention of the parties, and,
in determining that intention, the court looks to the language
of the contract.” Watson, 407 S.C. at 454–55, 756 S.E.2d

at 161 (quoting Sphere Drake Ins. v. Litchfield, 313 S.C.
471, 473, 438 S.E.2d 275, 277 (Ct. App. 1993)). “Whe[n]
the language of a contract is plain and capable of legal
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construction, that language alone determines the instrument's
force and effect.” Watson, 407 S.C. at 455, 756 S.E.2d at 161
(quoting Jordan, 311 S.C. at 230, 428 S.E.2d at 707). “The
[c]ourt's duty is to enforce the contract made by the parties
regardless of its wisdom or folly, apparent unreasonableness,
or the parties' failure to guard their rights carefully.” Id. at
455, 756 S.E.2d at 162 (quoting Jordan, 311 S.C. at 230, 428
S.E.2d at 707).

Stott's durable health care power of attorney is identical to the
statutory form. Stott's durable health care power of attorney
contains a provision entitled “EFFECTIVE DATE AND
DURABILITY” that states, “By this document [Decedent]
*578  intends to create a durable power of attorney effective

upon, and only during, any period of mental incompetence.”
See Watson, 407 S.C. at 455, 756 S.E.2d at 161 (“Whe[n]
the language of a contract is plain and capable of legal
construction, that language alone determines the instrument's
force and effect.” (quoting Jordan, 311 S.C. at 230, 428
S.E.2d at 707). During the circuit court's hearing, White
Oak conceded that it was questioning Decedent's physical
disability, not his mental competence, and White Oak does not
raise the issue of Decedent's mental competence on appeal.

The medical evidence in the record supports White Oak's
concession. Decedent's medical admission forms at White
Oak indicate Decedent was alert and oriented to time, place,
and situation. The admission forms also evidence Decedent's
correct answers to questions about his location, his age, his
birthday, the current date and year, and current and past
presidents. Decedent's mental status evaluation indicated his

mental **88  functioning was intact. We find there is ample
evidence to support the circuit court's factual finding that
Decedent was mentally competent at the time Stott signed the
Arbitration Agreement. See Timmons, 380 S.C. at 595, 671
S.E.2d at 104 (“[A] circuit court's factual findings will not
be reversed on appeal if any evidence reasonably supports
those findings.”). Because Decedent was mentally competent,
we find Stott's durable health care power of attorney was not
effective to authorize her to sign the Agreement on Decedent's
behalf.

Because we find Decedent was mentally competent to sign the
Arbitration Agreement, we affirm the circuit court's decision
that Stott did not have authority under her durable health
care power of attorney to sign the Arbitration Agreement.
Because neither power of attorney was effective to grant Stott
the authority to sign the Arbitration Agreement on Decedent's
behalf, we find White Oak is unable to compel arbitration of
Stott's claims under the Arbitration Agreement.

CONCLUSION
Accordingly, the decision of the circuit court is

AFFIRMED.

GEATHERS and HILL, JJ., concur.

All Citations

426 S.C. 568, 828 S.E.2d 82

Footnotes

1 On May 11, 2012, Decedent executed a durable power of attorney for finance and a durable health care power
of attorney, both of which authorized Stott to serve as his attorney-in-fact. The durable power of attorney for
finance was recorded on January 8, 2013. The durable health care power of attorney was never recorded.

2 Paragraph one of the Arbitration Agreement states, “All monetary claims between the parties of $25,000.00
or more will be resolved by arbitration and will be subject to the terms and provisions of this Agreement.”

3 407 S.C. 346, 755 S.E.2d 450 (2014).

4 The General Assembly replaced section 62-5-501 with South Carolina's Uniform Power of Attorney Act (the
Act), which became effective January 1, 2017. See S.C. Code Ann. § 62-8-101 through -403 (Supp. 2018).
Although section 62-8-109(c) of the Act also requires durable powers of attorney to be recorded, section
62-8-403(c) of the Act states, “[T]he applicable law in effect before the effective date of this act applies to
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a power of attorney created or restated before the effective date of this act.” Both of the powers of attorney
at issue in this case were executed before January 1, 2017; therefore, we apply the previous version of the
statute in effect at the time of the execution of the powers of attorney.

5 The only exception to this rule is the authorization for health care records under the Health Insurance
Portability and Accountability Act (HIPAA). See § 62-5-504(D).

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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422 S.C. 544
Court of Appeals of South Carolina.

Camille HODGE, Jr., as personal representative

of the estate of Mable Hodge, Respondent,

v.

UNIHEALTH POST-ACUTE CARE OF BAMBERG,

LLC f/k/a Bamberg County Nursing Center; United

Health Services of South Carolina, Inc.; United

Health Services, Inc.; UHS-Pruitt Holdings, Inc.

a/k/a UHS-Pruitt Corp.; R. Dale Padgett, M.D.,

P.A.; and Dr. Herbert A. Moskow; Defendants,

Of which UniHealth Post-Acute Care of Bamberg,

LLC f/k/a Bamberg County Nursing Center; United

Health Services of South Carolina, Inc.; United

Health Services, Inc.; and UHS-Pruitt Holdings,

Inc. a/k/a UHS-Pruitt Corp. are the Appellants.

Camille Hodge, Sr., Respondent,

v.

UniHealth Post-Acute Care of Bamberg, LLC

f/k/a Bamberg County Nursing Center; United

Health Services of South Carolina, Inc.; United

Health Services, Inc.; UHS-Pruitt Holdings, Inc.

a/k/a UHS-Pruitt Corp.; R. Dale Padgett, M.D.,

P.A.; and Dr. Herbert A. Moskow; Defendants,

Of which UniHealth Post-Acute Care of Bamberg,

LLC f/k/a Bamberg County Nursing Center; United

Health Services of South Carolina, Inc.; United

Health Services, Inc.; and UHS-Pruitt Holdings,

Inc. a/k/a UHS-Pruitt Corp. are the Appellants.

Appellate Case No. 2015-001183
|

Opinion No. 5541
|

Heard May 2, 2017
|

Filed March 7, 2018
|

Rehearing Denied May 2, 2018
|

Certiorari Denied August 21, 2018

Synopsis
Background: Personal representative of decedent's estate
brought medical malpractice action against rehabilitation

facility and other defendants. The Court of Common Pleas,
Bamberg County, Clifton Newman, J., 2015 WL 9941877,
denied defendants' motions to dismiss and compel arbitration.
Defendants appealed.

Holdings: The Court of Appeals, Konduros, J., held that:

[1] even if trial court erroneously referenced an unpublished
opinion, such error was not prejudicial;

[2] equitable estoppel did not bar challenge to motion to
compel;

[3] husband was not decedent's agent; and

[4] defendants were not permitted to depose husband.

Affirmed.

Procedural Posture(s): On Appeal; Motion to Compel
Arbitration.

West Headnotes (29)

[1] Alternative Dispute
Resolution Arbitrability of dispute

Unless the parties otherwise provide, the
question of the arbitrability of a claim is an issue
for judicial determination.

[2] Alternative Dispute Resolution Scope
and standards of review

Determinations of arbitrability are subject to de
novo review, but if any evidence reasonably
supports the circuit court's factual findings, the
Court of Appeals will not reverse those findings.

1 Cases that cite this headnote

[3] Alternative Dispute Resolution Scope
and standards of review

Even if trial court erroneously referenced an
unpublished opinion in denying motion to
compel arbitration brought by rehabilitation
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facility and other defendants, such error was not
prejudicial in medical malpractice action brought
against defendants by personal representative of
decedent's estate; although court did examine the
unpublished decision, it was an unusual situation
in that some of the same parties were making
the same arguments in a case with similar facts,
and court did not rely solely on the unpublished
opinion to make its decision, but also relied on
several published opinions. S.C. App. Ct. R.
268(d)(2).

[4] Appeal and Error Prejudice and
substantiality;  prejudice and materiality

An error is not reversible unless it is material
and prejudicial to the substantial rights of the
appellant.

[5] Alternative Dispute Resolution Waiver or
Estoppel

Equitable estoppel did not bar personal
representative of estate of decedent from
challenging motion to compel arbitration
brought by rehabilitation facility and other
defendants in medical malpractice action; estate
was not seeking to enforce the arbitration
agreement, which was executed by decedent's
husband, and even if arbitration agreement and
admission agreement, also executed by husband,
had merged, estate was not attempting to enforce
admission agreement, and because rehabilitation
facility allegedly caused decedent's injuries that
later led to her death, decedent derived no benefit
from being admitted into facility.

4 Cases that cite this headnote

[6] Appeal and Error Necessity of
presentation in general

An issue cannot be raised for the first time
on appeal, but must have been raised to and
ruled upon by the trial judge to be preserved for
appellate review.

[7] Principal and Agent Nature of the relation
in general

“Agency” is the fiduciary relationship that arises
when one person, a principal, manifests assent
to another person, an agent, that the agent shall
act on the principal's behalf and subject to the
principal's control.

1 Cases that cite this headnote

[8] Principal and Agent Nature of the relation
in general

An agreement may result in the creation of
an agency relationship although the parties did
not call it an agency and did not intend the
consequences of the relationship to follow.

[9] Principal and Agent Character of
evidence necessary

Agency may be proved by circumstantial
evidence showing a course of dealing between
the two parties.

[10] Principal and Agent Nature of the relation
in general

In an actual agency case, the question is not
whether the purported principal could have
exercised control over its agent, but whether it
did so.

[11] Marriage and Cohabitation Agency
Between Spouses

Marriage and
Cohabitation Presumptions, inferences,
and burden of proof

The relationship of agency between a husband
and wife is governed by the same rules that apply
to other agencies, and no presumption arises
from the mere fact of the marital relationship.

[12] Principal and Agent Conduct of parties in
general
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Relationship of agency need not depend upon
express appointment and acceptance thereof,
rather, an agency relationship may be, and
frequently is, implied or inferred from the words
and conduct of the parties and the circumstances
of the particular case.

[13] Principal and Agent Presumptions and
burden of proof

Principal and Agent Weight and
Sufficiency

A party asserting agency as a basis of liability
must prove the existence of the agency, and the
agency must be clearly established by the facts.

1 Cases that cite this headnote

[14] Principal and Agent Nature of the relation
in general

The existence of an agency relationship is
determined by the relation, the situation, the
conduct, and the declarations of the party sought
to be charged as principal.

[15] Principal and Agent Duty to ascertain
authority in general

It is the duty of one dealing with an agent to
use due care to ascertain the scope of the agent's
authority.

[16] Principal and Agent Implied Agency

A true agency relationship may be established by
evidence of actual or apparent authority.

[17] Principal and Agent Declarations and
Acts of Agent

Principal and Agent Admissibility as
dependent on admission of other evidence

An agency may not be established solely by the
declarations and conduct of an alleged agent;
however, such declarations and conduct are
admissible as circumstances in connection with
other evidence tending to establish the agency.

1 Cases that cite this headnote

[18] Principal and Agent Letters or Powers of
Attorney Under Seal

A power of attorney should be evidenced by an
instrument in writing.

[19] Principal and Agent Implied and
Apparent Authority

The elements which must be proven to establish
apparent agency are: (1) that the purported
principal consciously or impliedly represented
another to be his agent; (2) that there was a
reliance upon the representation; and (3) that
there was a change of position to the relying
party's detriment.

[20] Principal and Agent Implied and
Apparent Authority

Apparent authority to do an act is created as to a
third person by written or spoken words or any
other conduct of the principal which, reasonably
interpreted, causes the third person to believe the
principal consents to have the act done on his
behalf by the person purporting to act for him;
either the principal must intend to cause the third
person to believe that the agent is authorized to
act for him, or he should realize that his conduct
is likely to create such belief.

[21] Principal and Agent Declarations and
Acts of Agent

An agency may not be established solely by the
declarations and conduct of an alleged agent.

1 Cases that cite this headnote

[22] Alternative Dispute Resolution Persons
affected or bound

Marriage and Cohabitation Contracts in
general

Husband of decedent, who executed arbitration
agreement and admission agreement with
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rehabilitation facility prior to decedent's death,
was not decedent's agent, and thus estate
of decedent was not bound by arbitration
agreement in medical malpractice action against
rehabilitation facility and other defendants;
decedent did not have a health care power of
attorney, rehabilitation facility knew decedent
was competent at the time of her admission
because she was allowed to sign other forms, and
even if husband had authority to handle finances
or make health care decisions, the authority
conveyed by a principal to an agent to handle
finances or make health care decisions did not
encompass executing an agreement to resolve
legal claims by arbitration.

4 Cases that cite this headnote

[23] Appeal and Error Relating to witnesses,
depositions, evidence, or discovery

Discovery orders, in general, are interlocutory
and are not immediately appealable because they
do not, within the meaning of the appealability
statute, involve the merits of the action or affect
a substantial right.

[24] Appeal and Error Interlocutory,
collateral, and supplementary matters in general

Courts may accept appeals of interlocutory
orders not ordinarily immediately appealable
when appealed with a companion issue proper
for review but not when the issues appealed lack
a sufficient nexus.

[25] Appeal and Error Discovery

A trial court's rulings in matters related to
discovery generally will not be disturbed on
appeal in the absence of a clear abuse of
discretion.

[26] Appeal and Error Abuse of discretion

An “abuse of discretion” occurs when the trial
court's order is controlled by an error of law or
when there is no evidentiary support for the trial
court's factual conclusions.

[27] Alternative Dispute Resolution Remedies
and Proceedings for Enforcement in General

Marriage and Cohabitation Particular
Cases and Contexts

Rehabilitation facility and other defendants were
not permitted to depose husband of decedent in
medical malpractice claim brought by personal
representative of estate of decedent, in which
defendants sought to compel arbitration based on
an agreement executed by decedent's husband;
despite having signed various contracts on
decedents behalf, husband was not decedent's
agent with power to waive decedent's right of
access to the courts and a jury trial. S.C. R. Civ.
P. 26(a).

[28] Principal and Agent Conduct of parties in
general

To establish apparent agency, a party must prove
the purported principal has represented another
to be his agent by either affirmative conduct or
conscious and voluntary inaction.

1 Cases that cite this headnote

[29] Principal and Agent Implied and
Apparent Authority

The crux of apparent agency is that the principal
holds out to a third party the agent is acting on
his or her behalf.

1 Cases that cite this headnote

**295  Appeal From Bamberg County, Clifton Newman,
Circuit Court Judge

Attorneys and Law Firms

Monteith Powell Todd and John Michael Montgomery, both
of Sowell Gray Robinson Stepp & Laffitte, LLC, and Robert
E. Horner, of Speed, Seta, Martin, Trivett & Stubley, LLC, all
of Columbia, for Appellants.
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Joseph Preston Strom and Bakari T. Sellers, both of Strom
Law Firm, LLC, of Columbia; and Wallace K. Lightsey
and Meliah Bowers Jefferson, both of Wyche Law Firm, of
Greenville; and John Carroll Moylan, III, of Wyche Law
Firm, of Columbia, for Respondents.

Opinion

KONDUROS, J.:

*549  In this medical malpractice case, UniHealth Post-
Acute Care of Bamberg, LLC f/k/a Bamberg County Nursing
Center; United Health Services of South Carolina, Inc.;
United Health Services, Inc.; and UHS-Pruitt Holdings, Inc.
a/k/a UHS-Pruitt Corp. (collectively, Appellants) appeal the
circuit court's determination an arbitration agreement did
not apply. *550  Appellants argue the circuit court erred in
denying their motion to compel arbitration on several bases.
They also maintain the circuit court erred in denying their
motion to compel the deposition of Camille Hodge, Sr., one
of the Respondents, whose testimony they assert is relevant
to whether the arbitration agreement is binding. We affirm.

FACTS/PROCEDURAL HISTORY
Mable Hodge entered a rehabilitation facility—UniHealth
Post-Acute Care of Bamberg, LLC (the Facility)—on August
31, 2010, after being hospitalized for heart and kidney
problems. The Facility is owned by United Health Services
of South Carolina, Inc.; United Health Services, Inc.; and
UHS-Pruitt Holdings, Inc. According to her doctor's records,
Mable was “well developed” and “in no real distress” and had
a full range of motion in her extremities when she entered
the Facility. Her husband, Camille Hodge Sr., (Husband)
executed various documents related to her admission,
including an Arbitration Agreement and an Admission
Agreement. The Facility had an Arbitration Checklist. The
first item on the checklist was “Determine competency of
patient/resident.” The last item on the checklist was “Secure
appropriate signatures,” which provided:

Competent, capable of signature—

Patient/resident must initial each page in the lower right
hand corner and sign and **296  date the final page in the
presence of Admissions Coordinator and one witness.

Competent, incapable of signature—

Have the patient/resident verbally confirm in the presence
of two (2) healthcare center/agency witnesses that the

patient/resident authorizes their family member or friend
to sign on the patient/resident's behalf. Have the two (2)
healthcare center/agency witnesses execute the contract.

Mable was not present at the time her husband signed these
documents on the day before her admission as she was still
in the hospital. Mable was competent at the time of her
admission and signed additional documents on the day she
arrived at the Facility. She had no health care power of
attorney at that time.

In both agreements, the top of every page was labeled either
“ADMISSION AGREEMENT” or “ARBITRATION *551
AGREEMENT,” respectively. The Admission Agreement
was individually paginated with pages numbered 1 through
12. The Arbitration Agreement was also individually
paginated with pages numbered 1 through 5. Each of these
documents contained its own signature page as the last page
of each agreement.

The Arbitration Agreement provided:

Any and all claims or controversies
arising out of or in any way relating
to this Agreement or the Patient/
Resident's Admission Agreement,
including the interpretation of either,
or the Patient/Resident's stay at, or
the care or services provided by, the
Healthcare Center, or any acts or
omissions in connection with such
care or services, including care or
services provided prior to the date
that this Agreement was signed,
whether arising out of State or Federal
law, whether existing or arising in
the future, whether for statutory,
compensatory or punitive damages,
and whether sounding in breach of
contract, tort, or breach of statutory or
regulatory duties (including, without
limitation, any claim based on an
alleged violation of the state bill of
rights for Patients/Residents of long-
term care facilities or federal Patient/
Resident's rights, any claim based on
negligence, any claim for damages
resulting from death or injury to any
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person arising out of care or service
rendered by the Healthcare Center
or by any officer, agent, or partner
thereof acting within the scope of his
or her employment, any claim based
on any other departure from accepted
standards of health care or safety, or
any claim for unpaid nursing home
charges), irrespective of the basis for
the duty or of the legal theories upon
which the claim is asserted, shall be
submitted for arbitration.

The Arbitration Agreement specified “signing of this
Agreement is not a precondition to admission.” The
Arbitration Agreement also stated it could be revoked with
notice to the Facility within thirty days. The Arbitration
Agreement also noted “[i]n signing this Agreement,
Patient/Resident Representative binds both Patient/Resident
and Patient/Resident Representative individually.” Husband
signed but left blank a *552  line on the Arbitration
Agreement where he was to indicate his capacity of
representation.

The Arbitration Agreement also provided:

[T]his Agreement shall be governed
by and enforced under federal law,
specifically, the Federal Arbitration

Act ( 9 U.S.C. §§ 1-16), as
opposed to state arbitration law,
notwithstanding any provision of
state law or any other understanding
or agreement between the parties.
The parties specifically exclude
the application of South Carolina's
Uniform Arbitration Act.

The Admission Agreement stated in pertinent part:

I. This Agreement shall be construed, governed and
enforced under the laws of the State of South Carolina.
This Agreement together with all exhibits is the exclusive
statement of the terms and conditions between the parties
with respect to the matters set forth herein, and supersedes

all prior agreements, negotiations, representations, tender
documents, and proposals, written and oral with respect to
the subject matter hereof. Variance from, or additions to,
the terms and conditions of this Agreement in any written
notification from Patient/Resident shall be of no effect.

J. This Agreement shall not be modified or amended in
any respect by Patient/Resident **297  except by written
agreement executed by Healthcare Center and Patient/
Resident in the same manner as this Agreement is executed.
These provisions are subject to federal and state law
and may be changed periodically to comply with these
laws. This Agreement may be modified or amended by
Healthcare Center if Healthcare Center sends a notice of the
amendment to Patient/Resident thirty (30) days prior to the
implementation of the amendment. If Patient/Resident does
not reject such amendment in writing within thirty (30)
days of receipt of the amendment, such amendment shall
be deemed accepted and incorporated into this Agreement.
This Agreement shall not be assigned, directly or indirectly,
by Patient/Resident without the prior written consent of
Healthcare Center. Any attempted assignment by Patient/
Resident not in full compliance herewith shall be void and
of no force or effect. This Agreement is freely assignable
by Healthcare Center.

*553  Around three weeks after her admission, after
complaining of increasingly severe back pain, Mable was not
able to feel her legs or arms, was unable to stand, and was
ultimately transported to Richland Memorial Hospital, where
hospital staff confirmed she was paralyzed from the waist
down. Mable never walked again and died one year later as
a result of her paralysis.

Camille Hodge, Jr. (Son)—Mable and Husband's son—was
appointed personal representative of Mable's estate. Husband
and Son, in his capacity as personal representative, filed
a notice of intent to sue and later filed separate summons

and complaints 1  against Appellants. 2  In addition to filing
answers, Appellants filed a motion to dismiss and compel
arbitration or alternatively, to compel arbitration and stay
proceedings in both actions. Appellants also requested they
be allowed to depose Husband on topics solely related to the
arbitration issue.

The circuit court held a hearing on the motions and
subsequently issued orders denying both the motion to
dismiss or compel arbitration and the motion to compel the
deposition of Husband. Specifically, the circuit court found
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the following facts were uncontested: (1) The Arbitration
Agreement was signed only by the Facility and Husband; (2)
Mable and Son did not sign the Arbitration Agreement; (3)
Mable was competent at the time she was admitted to the
Facility and when Husband signed Arbitration Agreement;
(4) Mable had not executed a general power of attorney or
health care power of attorney (or any other document giving
Husband or other family members the authority to make
contractual commitments or waivers on her behalf) at the time
she was admitted to the Facility or when Husband signed the
Arbitration Agreement; (5) Mable was a patient at Providence
Hospital when Husband signed the Arbitration Agreement;
and (6) the Facility presented Mable with other documents to
sign at the time of her admission to it and Mable signed those
but not the *554  Arbitration Agreement. Appellants filed a
motion for reconsideration, which the trial court denied. This
appeal followed.

STANDARD OF REVIEW
[1]  [2] Unless the parties otherwise provide, the question

of the arbitrability of a claim is an issue for judicial

determination. Zabinski v. Bright Acres Assocs., 346 S.C.
580, 596, 553 S.E.2d 110, 118 (2001). Determinations of
arbitrability are subject to de novo review, but if any evidence
reasonably supports the circuit court's factual findings, this

court will not reverse those findings. Aiken v. World Fin.
Corp. of S.C., 373 S.C. 144, 148, 644 S.E.2d 705, 707 (2007).

LAW/ANALYSIS

I. Reliance on Unpublished Opinion
[3] Appellants maintain the circuit court erred by denying

their motion to compel arbitration for several reasons. First,
they contend the circuit court erred by relying on this court's
unpublished opinion in **298  Scott v. Heritage Healthcare

of Estill, LLC. 3  They assert the circuit court utilized a “three-
factor test” constructed from this court's statements in Scott.
We disagree.

Scott involved another nursing home facility with one of the
same parent entities as the defendants here. Op. No. 2014-
UP-317 at 2. In that case, the personal representative of the
estate of a patient who died at the facility brought suit and
the defendants sought to compel arbitration. Id. The patient's
sister had signed an arbitration agreement on behalf of the
patient when admitting her to the facility. Id. The patient was
competent when admitted to the facility, and the sister did not

possess a health care power of attorney to sign either contract
on her behalf. Id. In an unpublished opinion, this court
affirmed the circuit court's decision the arbitration agreement
was not enforceable against the personal representative of the
estate, finding:

[T]he evidence reasonably supports
the [circuit] court's findings that [the
sister] lacked authority to enter into
the [a]rbitration [a]greement on [the
patient's] behalf because *555  [the
patient] was competent at the time of
her admission, and ... the admissions
director [for the facility] ... agreed it
would have been more appropriate for
[the patient] to sign the contract herself
because she was competent, and [the
admissions director] did not know if
[the sister] had a power of attorney.

Id. This court noted this determination disposed of the
remaining issues on appeal. Id. at 3.

[4] “Memorandum opinions and unpublished orders have
no precedential value and should not be cited except in
proceedings in which they are directly involved.” Rule 268(d)
(2), SCACR. However, “[a]n error is not reversible unless
it is material and prejudicial to the substantial rights of the
appellant.” Visual Graphics Leasing Corp. v. Lucia, 311 S.C.
484, 489, 429 S.E.2d 839, 841 (Ct. App. 1993); see also
McCall v. Finley, 294 S.C. 1, 4, 362 S.E.2d 26, 28 (Ct.
App. 1987) (“[W]hatever doesn't make any difference, doesn't
matter.”).

In the present case, the circuit court's order contained a
summary of the facts from Scott and quoted a paragraph
containing the Scott court's findings. The circuit court stated
it found “the reasoning” of this court in Scott “persuasive.”
The circuit court indicated in a footnote:

The Scott case involves the same
defendant, represented by the same
lawyer, making the same argument
that they are making before this
[c]ourt today, and thus falls close to
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the rule's [ 4 ]  exception. Moreover,
the [c]ourt does not treat Scott as
controlling precedent, but instead
views it as persuasive reasoning on the
precise issue presented here.

The circuit court did examine the Scott decision. But as the
circuit court noted, this was an unusual situation in that some
of the same parties were making the same arguments in a
case with similar facts. Additionally, the circuit court did not
rely solely on the Scott opinion to make its decision. It also

relied on the published opinions of Coleman v. Mariner
Health Care, Inc., 407 S.C. 346, 755 S.E.2d 450 (2014),

and *556  Dean v. Heritage Healthcare of Ridgeway,
LLC, 408 S.C. 371, 759 S.E.2d 727 (2014)—both of which
we discuss below—as well as other cases involving agency

or arbitration. Further, this court in Thompson v. Pruitt
Corp., 416 S.C. 43, 784 S.E.2d 679 (Ct. App. 2016), cert.
denied, S.C. Sup. Ct. Order dated Dec. 2, 2016—a published
opinion filed after the circuit court's ruling—also reached the

same decision as in Scott, relying on the same principles. 5

Accordingly, even if the circuit court did err in referencing the
Scott opinion, any error would not be reversible because it was
not prejudicial. See Visual Graphics Leasing Corp., 311 S.C.
at 489, 429 S.E.2d at 841 (“An **299  error is not reversible
unless it is material and prejudicial to the substantial rights of
the appellant.”).

II. Equitable Estoppel
[5] Appellants also contend the circuit court erred by denying

their motion to compel arbitration because equitable estoppel
bars Respondents from denying a relationship between
Mable and Husband. They maintain equitable estoppel is a

different concept than the estoppel discussed in Coleman.
Appellants also argue the circuit court erred in finding the
Arbitration Agreement was separate from the Admissions
Agreement because they assert the two documents were
merged. They also allege that because Husband is a
beneficiary of the Estate, the claims are intertwined. We
disagree.

In Thompson, 6  the appellants asserted the circuit court
should have concluded the “estate was equitably estopped
*557  from refusing to comply with the [arbitration

agreement]. [The] [a]ppellants argue[d] Mother benefited
from the [arbitration agreement] because she was admitted to
[the facility], received medical care, and became capable of

enforcing the [arbitration agreement].” 416 S.C. at 58, 784
S.E.2d at 687. The court recognized a

recent conflict between the United States Supreme Court
and our state courts concerning the application of state
law in determining whether a non-signatory is bound by

an arbitration agreement. Compare Arthur Andersen
LLP v. Carlisle, 556 U.S. 624, 630, 632 [129 S.Ct. 1896,
173 L.Ed.2d 832] (2009) (holding that a nonparty to an
agreement is entitled to invoke the Federal Arbitration
Act (FAA) “if the relevant state contract law allows

him to enforce the agreement”), and id. at 631 [129
S.Ct. 1896] (“Because ‘traditional principles’ of state
law allow a contract to be enforced by or against
nonparties to the contract through ‘assumption, piercing
the corporate veil, alter ego, incorporation by reference,
third-party beneficiary theories, waiver and estoppel,’ the
Sixth Circuit's holding that nonparties to a contract are
categorically barred from [FAA] relief was error.” (citation

omitted) ), with Pearson v. Hilton Head Hosp., 400 S.C.
281, 288-89, 733 S.E.2d 597, 601 (Ct. App. 2012) (decided
in 2012 and holding “[b]ecause the determination of
whether a non[-]signatory is bound by a contract presents
no state law question of contract formation or validity, the
court looks to the federal substantive law of arbitrability to
resolve the question”).

Thompson, 416 S.C. at 58-59, 784 S.E.2d at 687-88
(alterations by court).

The Thompson court determined the conflict was
irrelevant in that case because “the doctrine of equitable
estoppel d[id] not apply to [the] estate under either
South Carolina law or federal substantive law concerning

arbitrability.” Id. at 59, 784 S.E.2d at 688. The court noted
that under federal substantive law, the equitable estoppel
doctrine in an arbitration setting *558  allows a party to
“be estopped from asserting that the lack of his signature
on a written contract precludes enforcement of the contract's
arbitration clause when he has consistently maintained that
other provisions of the same contract should be enforced to

benefit him.” Id. (emphasis omitted) (quoting Pearson,
400 S.C. at 290, 733 S.E.2d at 601). Restated, when a
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signatory seeks to enforce an arbitration agreement against
a nonsignatory, the doctrine prevents the nonsignatory from
averring **300  he or she is not bound to the arbitration
agreement when he or she receives a direct benefit from a

contract that contains an arbitration clause. Id.

Notably, in those opinions addressing equitable estoppel
in the arbitration context, the nonsignatory's contractual
benefit is not typically an alleged benefit of arbitration
such as “avoiding the expense and delay of extended
court proceedings” or being “capable of enforcing the
[arbitration agreement],” as touted by [the] [a]ppellants in
the present case—rather, the contractual benefit typically
arises from another provision of the same contract that
includes the arbitration provision.

Id. at 59-60, 784 S.E.2d at 688.

The court in Thompson determined the arbitration
agreement in that case was

not incorporated into the
[a]dmission [a]greement; therefore,
[the] [a]ppellants' assertion that
Mother received benefits under the
[a]dmission [a]greement, i.e., being
admitted to the facility and receiving
medical care, is of no moment. The
two agreements are independent of one
another, as reflected in the language of
the [arbitration agreement] indicating
its execution is not a condition
for being admitted to the nursing
home. Further, any possible benefit
emanating from the [arbitration
agreement] alone is offset by the
[arbitration agreement]'s requirement
that Mother waive her right to access
to the courts and her right to a jury
trial. Therefore, equitable estoppel
under federal substantive law has no
application to the present case.

Id. at 60, 784 S.E.2d at 688.

The Thompson court next examined the doctrine of
equitable estoppel under South Carolina law and noted the
elements as to the party to be estopped are as follows:

*559  (1) conduct which amounts to
a false representation or concealment
of material facts, or, at least, which
is calculated to convey the impression
that the facts are otherwise than, and
inconsistent with, those which the
party subsequently attempts to assert;
(2) intention, or at least expectation,
that such conduct shall be acted upon
by the other party; and (3) knowledge,
actual or constructive, of the real facts.

Id. (emphases added by court) (quoting Boyd v. Bellsouth
Tel. Tel. Co., 369 S.C. 410, 422, 633 S.E.2d 136, 142 (2006)
). The court also provided the elements in regards to the party
asserting estoppel: “(1) lack of knowledge and of the means
of knowledge of the truth as to the facts in question; (2)
reliance upon the conduct of the party estopped; and (3) action
based thereon of such a character as to change his position

prejudicially.” Id. at 60, 784 S.E.2d at 688-89 (quoting
Boyd, 369 S.C. at 422, 633 S.E.2d at 142).

In Thompson, this court recognized “Mother had dementia
prior to being admitted to [the facility]. Therefore, her
incapacity prevented her from forming the intent or having
the requisite knowledge to mislead [the] [a]ppellants or to

assent to the [arbitration agreement's] terms.” Id. at 60,
784 S.E.2d at 689. The court noted the appellants attempted
to bypass this “fact by substituting both Daughter, in her
individual capacity, and Son for Mother in the estoppel

analysis.” Id.

The court found the appellants' “argument necessarily implies
that Daughter, in her individual capacity, or Son may serve

as the legal equivalent of Mother's estate.” Id. at 61, 784
S.E.2d at 689. The court noted “at least one jurisdiction

has rejected this type of premise.” Id. The court quoted
a Maryland Court of Appeals case, which examined an
argument identical to the appellants' estoppel argument:
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Respondent is attempting to use
equitable estoppel against [the
patient's] [e]state based on actions
that [patient's companion] took in
her individual capacity. The fact
that [the patient's companion] is now
the personal representative for [the
patient's] [e]state is of no moment;
we will not hold this circumstance
against [the patient's] [e]state. Simply
put, [the patient's] [e]state is the
plaintiff in this case, and Respondent
has alleged no conduct on the part
of [the *560  patient's] [e]state, or
by [the patient's companion] in her
capacity as Personal Representative of
[the patient's] [e]state, that has affected
Respondent's position. This, too, is
a necessary element of an equitable
estoppel defense.

**301  Id. (alterations and emphases added by court)

(quoting Dickerson v. Longoria, 414 Md. 419, 995 A.2d

721, 743 (2010) ). This court recognized the Dickerson
“court also noted the absence of evidence that the owner of
the nursing home facility had changed its position for the
worse based on the assertion of the patient's companion that
she was acting on the patient's behalf when she signed the

arbitration agreement.” Id. (citing Dickerson, 995 A.2d
at 743). The court found that “[l]ike the facility owner in

Dickerson, [the] [a]ppellants have failed to show how they
have changed their position for the worse based on Son's
representation that he was acting on Mother's behalf when

he signed the [arbitration agreement].” Id. at 61-62, 784
S.E.2d at 689. The court stated “the [arbitration agreement]
was separate from the [a]dmission [a]greement, and [the]
[a]ppellants represented the [arbitration agreement] to be a
voluntary agreement that was not a condition to Mother's
admission to the facility and was unconditionally revocable

within thirty days of execution.” Id. at 62, 784 S.E.2d at
689.

The Thompson court also found relevant to the equitable

estoppel argument the Dickerson court's analysis as to
“the facility owner's argument that the doctrine of unclean
hands should apply to the patient's estate because the patient's

companion was an heir to the estate.” Id. at 62, 784 S.E.2d

at 689. The Dickerson court explained:

Respondent notes that [the patient's companion] is “the
heir of [the patient's] [e]state,” suggesting that we should
apply the doctrine of unclean hands because [the patient's
companion] may benefit if the [e]state's claims against
Respondent are successful. We decline to do so. First, as
we have explained, we will not hold against the [e]state
acts that [the patient's companion] may have performed
in her individual capacity. Second, the [e]state may well
have other beneficiaries or creditors. We will not hold [the
patient's companion's] individual acts against these other
entities for the same reasons.

*561  Id. at 62, 784 S.E.2d at 689-90 (alterations and

emphases added by court) (quoting Dickerson, 995 A.2d

at 744 n.23). The Thompson court determined in that case
the appellants could “not hold Mother's estate responsible
for any possible misrepresentations Son or Daughter may
have made in their individual capacities. Therefore, the circuit
court properly rejected [the] [a]ppellants' equitable estoppel

theory.” Id. at 62, 784 S.E.2d at 690.

In Coleman, 407 S.C. at 350, 755 S.E.2d at 452, Ann
Coleman signed a number of documents, including arbitration
agreements, when admitting her sister to a health care facility.
Coleman brought suit after her sister's death, and the facility

and its parent entities sought to compel arbitration. Id. The

circuit court denied the motion to compel. Id. On appeal,
the supreme court noted the “equitable estoppel argument is
premised on [the appellants'] contention that, under state law,
the admission agreements and the [arbitration agreements]

merged.” Id. at 355, 755 S.E.2d at 455. The court stated
that in South Carolina,

The general rule is that, in the
absence of anything indicating a
contrary intention, where instruments
are executed at the same time, by the
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same parties, for the same purpose, and
in the course of the same transaction,
the courts will consider and construe
the documents together. The theory is
that the instruments are effectively one
instrument or contract.

Id. (quoting Klutts Resort Realty, Inc. v. Down'Round Dev.
Corp., 268 S.C. 80, 88, 232 S.E.2d 20, 24 (1977) ).

The Coleman court found “the documents were executed
at the same time, by the same parties, for the same purposes,
and in the course of the same transaction. Unless there is
a contrary intention, [the] appellants are correct that there

was a merger.” Id. The court noted “[t]he admission
agreements contain this language in a section titled ‘Entirety
of Agreement’:”

This [a]greement, including all
Exhibits hereto, and the [a]rbitration
[a]greement between the Facility and
the Resident, if the parties sign
one, supersede all other agreements,
either oral or in writing between
the parties, and contain all of the
promises and agreements between the
*562  parties. Each party to this

[a]greement acknowledges that no
representations, inducements, **302
or promises have been made by any
party or anyone acting on behalf of
any party, that are not contained in
this [a]greement or in the [a]rbitration
[a]greement. This [a]greement may be
amended only by a written agreement
signed on behalf of the Facility and the
Resident.

Id.

The supreme court found, “On its face, this clause recognizes
the ‘separatedness’ of the [arbitration agreement] and the
admission agreement, not a merger of the two contracts.
Moreover, the [arbitration agreement] could be disclaimed

within thirty days of signing while the admission agreement
could not, evidencing an intention that each contract remain

separate.” Id. “By their own terms, the contracts between
these parties indicated an intent that the common law doctrine

of merger not apply.” Id. The court also noted “[e]ven if the
‘Entirety’ clause creates an ambiguity as to merger, the law is
clear that any ambiguity in such a clause is construed against

the drafter, in this case, [the] appellants.” Id. at 355-56, 755
S.E.2d at 455. The court determined the circuit court properly
denied the appellants' equitable estoppel argument because no

merger occurred. Id. at 356, 755 S.E.2d at 455.

In the present case, the Admissions Agreement indicated it
was governed by South Carolina law, whereas the Arbitration
Agreement stated it was governed by federal law. Like

in Coleman, the Arbitration Agreement recognized a
separatedness as it referenced the two documents separately,
stating “[a]ny and all claims or controversies arising out of
or in any way relating to this Agreement or the Patient/
Resident's Admission Agreement.” Also, the Arbitration
Agreement stated it could be revoked within thirty days,
whereas the Admission Agreement contained no such
indication and instead provided the Admissions Agreement
could only be amended by the patient with written agreement
executed by the Facility and the patient in the same manner
as the Admissions Agreement was executed or if the Facility
sent a notice of the amendment to the patient and the patient
did not reject the amendment within thirty days. Further, each
document was separately paginated and had its own signature
page. Additionally, the Arbitration Agreement stated signing
it was not a *563  precondition to admission. Based on all
of this, we find the Admissions Agreement and Arbitration
Agreement did not merge.

[6] Moreover, we disagree with Appellants' assertion that

Coleman does not address the concept of equitable

estoppel. In Coleman, the appellants argued “even if Sister
lacked capacity to execute the [arbitration agreement] under
the [Adult Health Care Consent] Act, she is nevertheless
equitably estopped to deny the [arbitration agreement]'s

enforceability.” Id. at 354, 755 S.E.2d at 455 (emphasis
added). The supreme court noted the “[a]ppellants' equitable
estoppel argument is premised on their contention that, under
state law, the admission agreements and the [arbitration

agreements] merged.” Id. at 355, 755 S.E.2d at 455
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(emphasis added). This court also applied the same reasoning

in Thompson to the equitable estoppel arguments. 416
S.C. at 60, 784 S.E.2d at 688. Likewise, the same reasoning
applies in the present case. Because Mable, Husband, and the
Estate received no benefit from the Arbitration Agreement,
equitable estoppel would only apply if documents were
merged. The only agreement from which Respondents even
arguably received a benefit was the Admission Agreement
because Mable was admitted to the Facility as a result of
it. However, because the Facility allegedly caused Mable's
injuries that later led to her death, we find it difficult to
find she benefited even from being admitted. Respondents
are not seeking to enforce the Arbitration Agreement nor
have they previously tried to do so. Further, even if the
Admission Agreement and Arbitration Agreement merged,
because Respondents are not suing for a breach of the
Admission Agreement, they are not attempting to enforce that
agreement. Therefore, the circuit court did not err in finding

equitable estoppel did not bar Respondents' claims. 7

**303  *564  III. Common Law Agency
Additionally, Appellants contend the circuit court erred in
denying their motion to compel arbitration by finding there
was no common law agency between Mable and Husband.
They argue that because Husband had taken over many of
Mable's medical affairs, he had become her agent. They also
maintain the circuit court erred in failing to find the evidence
established an apparent agency relationship. We disagree.

[7]  [8]  [9]  [10]  [11]  [12] “Agency is the fiduciary
relationship that arises when one person (a ‘principal’)
manifests assent to another person (an ‘agent’) that the agent
shall act on the principal's behalf and subject to the principal's

control.” Froneberger v. Smith, 406 S.C. 37, 49, 748
S.E.2d 625, 631 (Ct. App. 2013) (quoting Restatement (Third)
of Agency § 1.01 (2006) ); see also Peoples Fed. Sav. &
Loan Ass'n v. Myrtle Beach Golf & Yacht Club, 310 S.C.
132, 145, 425 S.E.2d 764, 773 (Ct. App. 1992) (“Agency ...
results from the manifestation of consent *565  by one
person to another to be subject to the control of the other
and to act on his behalf.”). “An agreement may result in the
creation of an agency relationship although the parties did
not call it an agency and did not intend the consequences
of the relationship to follow. Agency may be proved by
circumstantial evidence showing a course of dealing between
the two parties.” Peoples Fed. Sav. & Loan Ass'n, 310 S.C.
at 145-46, 425 S.E.2d at 773. “In an actual agency case,

the question is not whether the purported principal could
have exercised control over its agent, but whether it did so.”
Jamison v. Morris, 385 S.C. 215, 222, 684 S.E.2d 168, 171
(2009); see also Cowburn v. Leventis, 366 S.C. 20, 39, 619
S.E.2d 437, 448 (Ct. App. 2005) (“The test to determine
agency is whether or not the purported principal has the
right to control the conduct of the alleged agent.” (quoting

Fernander v. Thigpen, 278 S.C. 140, 144, 293 S.E.2d 424,
426 (1982) ) ).

“The relationship of agency between a husband and
wife is governed by the same rules which apply to
other agencies[,] ... [and] no presumption arises from the

mere fact of the marital relationship.” Bankers Tr. of
S.C. v. Bruce, 283 S.C. 408, 423, 323 S.E.2d 523, 532
(Ct. App. 1984). Under such rules, “the relationship of
agency need not depend upon express appointment and
acceptance thereof. Rather, the agency relationship may
be, and frequently is, implied or inferred from the words
and conduct of the parties and the circumstances of the

particular case.” Nationwide Mut. Ins. Co. v. Prioleau,
359 S.C. 238, 242, 597 S.E.2d 165, 168 (Ct. App. 2004).

Stiltner v. USAA Cas. Ins. Co., 395 S.C. 183, 189, 717 S.E.2d
74, 77 (Ct. App. 2011) (alterations by court).

**304  [13]  [14]  [15]  [16]  [17] “A party asserting
agency as a basis of liability must prove the existence of the
agency, and the agency must be clearly established by the
facts.” McCall v. Finley, 294 S.C. 1, 6, 362 S.E.2d 26, 29 (Ct.
App. 1987). “The existence of an agency relationship is ...
determined by the relation, the situation, the conduct, and the
declarations of the party sought to be charged as principal.”
Langdale v. Carpets, 395 S.C. 194, 201, 717 S.E.2d 80, 83
(Ct. App. 2011). “[I]t is the duty of one dealing with an
agent to use due care to ascertain the scope of the agent's
authority.” McCall, 294 S.C. at 6, 362 S.E.2d at 29 (alteration
by court) (quoting *566  Justus v. Universal Credit Co.,
189 S.C. 487, 495, 1 S.E.2d 508, 511 (1939) ). “A true
agency relationship may be established by evidence of actual
or apparent authority.” R & G Constr., Inc. v. Lowcountry
Reg'l Transp. Auth., 343 S.C. 424, 432, 540 S.E.2d 113,
117 (Ct. App. 2000). “[A]n agency may not be established
solely by the declarations and conduct of an alleged agent.”
Cowburn, 366 S.C. at 39-40, 619 S.E.2d at 448 (Ct. App.
2005) (alteration by court) (quoting Frasier v. Palmetto
Homes of Florence, Inc., 323 S.C. 240, 245, 473 S.E.2d
865, 868 (Ct. App. 1996) ). However, “such declarations and
conduct are admissible as circumstances in connection with
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other evidence tending to establish the agency.” Fuller v. E.
Fire & Cas. Ins. Co., 240 S.C. 75, 83, 124 S.E.2d 602, 606
(1962).

In Klippel v. Mid-Carolina Oil, Inc., 303 S.C. 127, 128-31,
399 S.E.2d 163, 164-65 (Ct. App. 1990), the circuit court
granted summary judgment to respondents, who had denied
in their affidavits a purported agent was actually their agent,
as did the purported agent. This court determined that even
though the purported agent stated in a deposition he was
respondents' agent, because no other affidavits or depositions
corroborated that claim, there was no question of fact as to
agency and it affirmed the grant of summary judgment to
respondents. Id. at 130, 399 S.E.2d at 165. This court noted,
“The law is clear in this state that statements made by an
agent concerning the existence or extent of his authority are
insufficient standing alone to establish agency.” Id. In Snell v.
Parlette, 273 S.C. 317, 322-23, 256 S.E.2d 410, 413 (1979),
our supreme court found “[t]he testimony of [a purported
agent who signed an agreement on behalf of ten relatives] that
she was acting as the agent of her ten nonresident relatives
is entitled to some weight, but is insufficient without more to
establish an agency relationship.”

In the Dickerson case discussed above, the Court of
Appeals of Maryland analyzed whether an estate was required
to arbitrate its claims against a nursing home facility when the
personal representative of the estate represented herself as the
decedent's agent when she signed the arbitration agreement on

his behalf when he was admitted to the nursing home. 995
A.2d at 725-26. In that case, the court noted:

[T]he decision to enter into an arbitration agreement
primarily concerns the signatory's decision to waive his or
her *567  right of access to the courts and right to a trial by

jury. See Walther v. Sovereign Bank, 386 Md. 412, 872
A.2d 735, 754 (2005) (explaining that “the ‘loss of the right
to a jury trial is a necessary and fairly obvious consequence

of an agreement to arbitrate’ ” (quoting Sydnor v.
Conseco Fin. Servicing Corp., 252 F.3d 302, 307 (4th Cir.
2001) ) ).

Dickerson, 995 A.2d at 736-37.

The Dickerson court found the facts in that case suggested
the decedent “conferred on the [personal representative
—]directly or through acquiescence[—]actual authority to

make some decisions on his behalf” concerning medical
treatments, admission into medical facilities, or his finances.

Id. at 736. The court found, “This limited range of acts
performed on the [decedent]'s behalf suggest that, at most,
[he] may have conferred on [the personal representative] the
authority to make health care and financial decisions on his

behalf, but no more than that.” Id.

The Dickerson court provided:

Courts in other jurisdictions have recently concluded that
the decision to sign an arbitration agreement was not
a health care decision, and they based that decision on
the fact that signing the arbitration agreement was not
a prerequisite to admission to a health care facility. In

Koricic v. Beverly Enterprises-Nebraska, Inc, ..., the
**305  Supreme Court of Nebraska concluded that a son

who had authority to sign health care documents on behalf
of his mother did not have authority to sign an arbitration

agreement on her behalf. 278 Neb. 713, 773 N.W.2d
145, 149-52 (2009). In reaching that decision, the court
explained that the decision to sign the arbitration agreement
was not within the son's authority because the agreement
“was optional and was not required for [the mother] to

remain at the [nursing home] facility.” Id. at 151.
Similarly, the Supreme Court of Mississippi concluded

in Hinyub that the decision to sign an arbitration
agreement is not a “health care decision” where the patient
or his agent “was not required to sign the arbitration
provision to admit [the patient] to the [health care facility].”

Miss. Care Ctr. of Greenville, LLC v. Hinyub, 975
So.2d 211, 218 (Miss. 2008). The Mississippi court drew
a distinction between Hinyub's case and previous cases in
which “the *568  arbitration provision was an essential
part of the consideration for the receipt of ‘health care.’ ”

Id.

Dickerson, 995 A.2d at 738 (alterations by court except
ellipsis).

The Dickerson court agreed with the reasoning of those
courts, holding:
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The decision to sign a free-standing
arbitration agreement is not a health
care decision if the patient may
receive health care without signing the
arbitration agreement. In such a case,
the decision primarily concerns the
legal rights of the patient with respect
to resolving legal claims. If signing the
arbitration agreement is necessary to
receive health care, then the decision
to sign the agreement is a health care
decision because the receipt of health
care depends on whether the patient
agrees to arbitrate his or her claims.
In that case, the decision to sign the
arbitration agreement is effectively a
decision about where and whether
to receive health care, either from a
facility that requires the patient to
sign an arbitration agreement, from a
facility that does not impose such a
requirement, or from no facility at all.

Dickerson, 995 A.2d at 739.

When analyzing whether the decision to sign the arbitration
agreement was a health care decision within the scope of the
personal representative's authority to act on the decedent's
behalf, the court noted the arbitration agreement was a free-
standing contract, separate from the admission agreement,
and explicitly stated it was not a precondition for admission.

Id. The court accordingly determined “the decision to enter
into the arbitration agreement was not a health care decision;
instead, it primarily concerned [a] waiver of [a] right of

access to the courts and [a] right to a trial by jury.” Id.
The court found no evidence was presented the decedent
conferred on the personal representative the authority to

waive those rights. Id. The court therefore concluded the
personal representative “did not have actual authority to sign

the arbitration agreement.” Id. at 739-40.

In Curto v. Illini Manors, Inc., 405 Ill.App.3d 888,
346 Ill.Dec. 229, 940 N.E.2d 229, 231 (2010), a wife

filed a complaint against a nursing home as administrator
of her deceased *569  husband's estate, and the nursing
home sought to compel arbitration. The wife had signed
an admission contract on the preprinted signature line
that designated her as the “Legal Representative,” and her

husband did not sign the contract. Id. The wife had also
signed a separate arbitration agreement above a line that stated
“Signature of Resident Representative,” while the husband

did not sign the arbitration agreement. Id. The Appellate
Court of Illinois found wife's signature on the nursing home
documents did not confer express or implied authority to her.

Id., 346 Ill.Dec. 229, 940 N.E.2d at 233. The court noted it
was joining the majority of states reviewing this issue, which

followed Dickerson 's reasoning
and have concluded that a spouse or
other family member did not have
actual authority to sign an arbitration
agreement on the resident's behalf.

Koricic [278 Neb. 713] 773 N.W.2d
145 (decedent's son did not possess
authority necessary to sign arbitration

agreement); Hinyub, 975 So.2d 211
(daughter did not have authority to
enter arbitration agreement whe[n]
there was no declaration of resident's
inability to manage his affairs and
no power of attorney in **306

the record); Mt. Holly Nursing
Ctr. v. Crowdus, 281 S.W.3d 809
(Ky. Ct. App. 2008) (spouse lacked
authority to bind resident to arbitration

agreement); Goliger v. AMS Props.,
Inc. [123 Cal.App.4th 374] 19
Cal.Rptr.3d 819 (2004) (daughter was
not acting as mother's agent when she
signed arbitration agreement without
some evidence of authority beyond
merely signing admission contracts).

See also Compere's Nursing Home,
Inc. v. Estate of Farish, 982 So.2d
382 (Miss. 2008); Sennett v. Nat'l
Healthcare Corp., 272 S.W.3d 237

(Mo. Ct. App. 2008); Ashburn
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Health Care Ctr., Inc. v. Poole
[286 Ga.App. 24] 648 S.E.2d 430

(2007); Flores v. Evergreen At
San Diego, LLC [148 Cal.App.4th
581] 55 Cal.Rptr.3d 823 (2007);
Landers v. Integrated Health Servs. of
Shreveport, 903 So.2d 609 (La. Ct.

App. 2005); Pagarigan v. Libby
Care Ctr., Inc. [99 Cal.App.4th 298]
120 Cal.Rptr.2d 892 (2002).

Curto, 346 Ill.Dec. 229, 940 N.E.2d at 234-35.

The court noted, “Even whe[n] a health care power of attorney
was present, courts have concluded that the spouse lacked
authority to sign the arbitration agreement ... because a health
care power of attorney granted for medical decisions *570
does not confer authority to sign an arbitration agreement

waiving legal rights.” Id. at 234, 940 N.E.2d at 233.
The court distinguished cases cited by the facility from
“a minority of courts that have enforced nursing home

arbitration agreements signed by a family member.” Id. at
235, 940 N.E.2d at 233. The court determined:

Those cases follow the reasoning of Sovereign
Healthcare of Tampa, LLC v. Estate of Huerta, 14

So.3d 1033 (Fla. Dist. Ct. App. 2009). In Sovereign
Healthcare, the Florida appellate court held that a daughter-
in-law had the authority to sign a contract for admission on
the resident's behalf, including the arbitration agreement,
in reliance on a durable power of attorney. The durable
power of attorney in that case included a catch-all provision
giving the attorney-in-fact the authority “to sign any and

all releases or consent required.” Sovereign Healthcare,

14 So.3d at 1035; see also Triad Health Mgmt. of Ga.,
III, LLC v. Johnson [298 Ga.App. 204] 679 S.E.2d 785
(2009) (signature of patient's son on arbitration agreement
was enforceable whe[n] son had general power of attorney

executed by father); Five Points Health Care, Ltd.
v. Mallory, 998 So.2d 1180 (Fla. Dist. Ct. App. 2008)
(daughter had durable power of attorney to prosecute,
defend and settle all actions or other legal proceedings and
to “do anything” regarding resident's estate). These cases,
however, are distinguishable. In each case, there is at least

some evidence of actual authority granting general powers
of attorney to the spouse or family representative. Here,
[the facility] has produced neither a general or property
power of attorney, nor an order of guardianship authorizing
[the wife] to administer her husband's legal affairs. Thus,
[the wife] lacked actual authority to sign the arbitration
agreement on [her husband's] behalf.

Curto, 346 Ill.Dec. 229, 940 N.E.2d at 235.

In United Health Services of Georgia, Inc. v. Alexander, 342
Ga.App. 1, 802 S.E.2d 314, 317 (2017), cert. denied, the
Court of Appeals of Georgia disagreed that the daughter's
previous signing of certain medical documents for her mother
who had not objected amounted to an express grant of
general authority to act as her agent without limitation.
In Hogsett v. Parkwood Nursing & Rehabilitation Center,
Inc., 997 F.Supp.2d 1318, 1325 (N.D. Ga. 2014), the court
determined *571  that even if it could be assumed a patient
must have deduced her daughter had signed the documents
a facility required for her admission because she had signed
nothing, one cannot assume the mother “would have had
the sophistication to understand that, included among the
standard medical forms, would be a separate agreement to
give up her right to a jury trial should the rehabilitation center
be guilty of negligence,” especially considering the mother's
“consent to the arbitration agreement was not a prerequisite
to her admission.”

In Poole, 648 S.E.2d at 432, when admitting his wife to
a nursing home, a husband signed the admission documents.
The son, who had power of attorney, was present during the
signing but testified “he did not **307  review the documents

or discuss them with his father.” Id. The Court of Appeals
of Georgia found:

These circumstances do not reveal
an agency relationship between [the
husband and wife]. [The wife] was not
present when her husband executed the
arbitration agreement, and the mere
fact that he signed on the “authorized
representative” line cannot establish
agency. Moreover, although [the son]
was present when his father signed
the document, [the facility] asserts that
they did not then know that [the son]
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held a durable power of attorney for
his mother. [The son]'s failure to object
to the arbitration agreement, therefore,
could not have led [the facility] to
believe that [the son] had given his
father apparent authority to execute the
document.

Id. at 433 (citation omitted).

[18] “[A] power of attorney should be evidenced by an

instrument in writing.” Matter of Celsor, 330 S.C. 497,
501, 499 S.E.2d 809, 811 (1998).

[19]  [20]  [21] “The relationship of agency need not
depend upon express appointment and acceptance thereof.
Generally, agency may be, and frequently is, implied or
inferred from the words and conduct of the parties and

the circumstances of the particular case.” Bruce, 283
S.C. at 423, 323 S.E.2d at 532 (citation omitted). “To
establish apparent authority, the proponent must show (1)
‘the purported principal consciously or impliedly represented
another to be his agent;’ (2) the proponent relied on the
representation; and (3) ‘there was a change *572  of position

to the [proponent's] detriment.’ ” Thompson, 416 S.C.
at 54, 784 S.E.2d at 685 (alteration by court) (quoting

Froneberger v. Smith, 406 S.C. 37, 47, 748 S.E.2d 625,
630 (Ct. App. 2013) ).

Apparent authority to do an act is
created as to a third person by written
or spoken words or any other conduct
of the principal which, reasonably
interpreted, causes the third person to
believe the principal consents to have
the act done on his behalf by the person
purporting to act for him.

Id. (emphasis added by court) (quoting Froneberger,
406 S.C. at 47, 748 S.E.2d at 630). “Either the principal must
intend to cause the third person to believe that the agent is
authorized to act for him, or he should realize that his conduct

is likely to create such belief.” Id. at 54-55, 748 S.E.2d at

631 (quoting Froneberger, 406 S.C. at 47, 748 S.E.2d at
630). “Moreover, an agency may not be established solely by

the declarations and conduct of an alleged agent.” Id. at

55, 784 S.E.2d at 686 (quoting Froneberger, 406 S.C. at
47, 748 S.E.2d at 630).

In Thompson, this court determined “the authority
conveyed by a principal to an agent to handle finances or
make health care decisions does not encompass executing
an agreement to resolve legal claims by arbitration, thereby
waiving the principal's right of access to the courts and to

a jury trial.” Id. at 55, 784 S.E.2d at 686. Like Scott,

Thompson also involved a nursing home facility seeking to
compel arbitration with the same parent entities as those in the

present case. Id. at 48, 784 S.E.2d at 682. In Thompson,
a woman's daughter and son had their mother transferred from

a hospital to a nursing home facility. Id. The son signed an
admission agreement, an arbitration agreement, and several
other documents on behalf of his mother, who suffered from

dementia. Id. The mother was not present at the time as
she was in the process of being transported to the facility.

Id. After the mother's death, the daughter brought suit,
individually and as personal representative, and the facility

and its owners filed a motion to compel arbitration. Id.
The circuit court denied the motion to compel, finding the son
did not have authority to execute the arbitration agreement
on his mother's behalf under either common law agency

principles or the Adult Health Care *573  Consent Act. 8

Id. at 48-49, 784 S.E.2d at 682. This court determined “the
evidence does not show that Son had either actual or apparent
authority to execute the [arbitration agreement] on Mother's
behalf. Therefore, the circuit court properly concluded Son
did not have the authority to bind Mother to the [arbitration

agreement].” Id. at 56, 784 S.E.2d at 686.

**308  [22] In the present case, at the hearing before the
circuit court, the parties argued over the interpretation of

the supreme court's opinion in Dean, which involved a
different facility with one of the same parent entities as here.

408 S.C. at 376, 759 S.E.2d at 729-30. In that case, the
circuit court denied the motion to compel arbitration for

reasons not implicated in the instant case. Id. at 378, 759
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S.E.2d at 731. The supreme court reversed and remanded to
the circuit court for consideration of other arguments but in a

footnote addressed the issue in our present case. Id. at 387,
759 S.E.2d at 736. The supreme court stated:

We are concerned that, according to
the Record, the patient did not sign
either the residency agreement or
the [a]greement on her own behalf,
despite being competent at the time,
nor did Respondent possess a health
care power of attorney to sign either
contract on the patient's behalf. The
parties did not address this issue
on appeal, and Respondent's only
argument that this issue should serve
as an additional sustaining ground was
located in a cursory footnote in her
brief. Accordingly, we merely note
that, on remand, the circuit court must
engage in a full inquiry into this matter
prior to any attempt to enforce the
[a]greement.

Id. at 388-89 n.13, 759 S.E.2d at 736 n.13.

Here, the circuit court did not err in finding Husband was not
Mable's agent. At the hearing, Appellants argued the evidence
showed Mable authorized Husband to sign on her behalf and
they had an actual or apparent agency relationship. The circuit
court noted “[i]n the absence of any evidence that Mable ...
gave ... [H]usband any express authority to act for her, UPAC
argues that Mable ... ‘represented’ that ... [H]usband was
authorized to act on her behalf by ‘allowing’ him to procure
her admission to the ... [F]acility.” Husband's *574  signing
of the Arbitration Agreement, Admissions Agreement, and
other forms does not make him Mable's agent. Mable did
not have a health care power of attorney. Additionally, the
Facility knew she was competent at the time of admission
as indicated by the doctor's examination and allowed her to
sign other forms. The record contains no evidence from the
Facility that Mable, as the principal, represented Husband was
her agent. Further, because Mable was competent, unlike the

patient in Thompson for whom the family members were
allowed to sign medical forms under the Adult Health Care
Consent Act, no argument can be made the Adult Health Care

Consent Act gave Husband the right to sign medical forms.
Similarly, Husband did not have Mable's health care power of
attorney. Moreover, even if Husband had authority to handle
finances or make health care decisions, as Appellants contend
is evidenced by Husband signing past healthcare documents,
this court has held “the authority conveyed by a principal to
an agent to handle finances or make health care decisions does
not encompass executing an agreement to resolve legal claims
by arbitration, thereby waiving the principal's right of access

to the courts and to a jury trial.” Thompson, 416 S.C. at 55,
784 S.E.2d at 686. Accordingly, the circuit court did not err
in finding Husband was not Mable's agent.

IV. Third-Party Beneficiary
Appellants also assert the circuit court erred by denying
their motion to compel arbitration because it incorrectly
found Mable was not a third-party beneficiary of the
Arbitration Agreement. At oral argument, Appellants

conceded the Thompson opinion extinguished their third-

party beneficiary argument. See Thompson, 416 S.C. at 57,
784 S.E.2d at 687 (holding “[a]s to the [arbitration agreement]
between [the] [a]ppellants and Son in his individual capacity,
‘a third-party beneficiary to an arbitration agreement cannot
be required to arbitrate a claim unless the third party is
attempting to enforce the contract containing the arbitration

agreement.’ ” (quoting Dickerson v. Longoria, 414 Md.

419, 995 A.2d 721, 742 (2010) ) ); id. (finding the
daughter was “not attempting to enforce the [arbitration
agreement] on behalf of Mother's estate. Rather, she has
asserted tort claims against [the] [a]ppellants arising out of the
patient-provider relationship *575  created by the separate
[a]dmission [a]greement”). Therefore, we will not address
Appellants' third-party beneficiary argument.

**309  V. Deposition
[23]  [24] Appellants contend the circuit court erred by

denying their motion to compel the deposition of Husband,
whose testimony they assert is relevant to whether the
arbitration agreement is binding. Appellants contend because
Husband signed medical documents for her on other
occasions, they presented evidence Mable authorized him
to make medical decisions on her behalf and they should

be allowed to inquire into the scope of that authority. 9  We
disagree.
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Parties may obtain discovery by
one or more of the following
methods: depositions upon oral
examination or written questions;
written interrogatories; production of
documents or things or permission
to enter upon land or other property,
for inspection and other purposes;
physical and mental examinations;
and requests for admissions. The
frequency or intent of use of discovery
methods set forth in subdivision (a)
shall be limited by the court if it
determines that: (i) the discovery
sought is unreasonably cumulative
or duplicative, or is obtainable from
some other source that is more
convenient, less burdensome, or less
expensive; (ii) the party seeking
discovery has had ample opportunity
by discovery in the action to obtain
the information sought; or (iii) the
discovery is unreasonably burdensome
or expensive taking into account the
needs of the case, the amount in
controversy, *576  limitations on the
parties' resources, and the importance
of the issues at stake in the litigation.

Rule 26(a), SCRCP.

[25]  [26] “A trial court's rulings in matters related to
discovery generally will not be disturbed on appeal in the

absence of a clear abuse of discretion.” Stokes-Craven
Holding Corp. v. Robinson, 416 S.C. 517, 536, 787 S.E.2d
485, 495 (2016). “An abuse of discretion occurs when the
trial court's order is controlled by an error of law or when
there is no evidentiary support for the trial court's factual

conclusions.” Id.

[27] Appellants argued before the circuit court “the evidence
will show ... [Mable] authorized her husband to sign this
agreement on her behalf and that there's an actual or an
apparent agency there.” They maintained “essentially the
issue is ... was [Husband] her agent for the purposes

of admitting her to the nursing home and executing this
arbitration agreement.... [W]hen we take his deposition[,]
the deposition will support that.” They further asserted
that “when [Mable] was admitted to other hospitals before,
[Husband] ... executed consents and admissions agreements.”
They indicated they would ask Husband about these instances
if they were allowed to depose him. They provided to
the court documents Husband executed on Mable's “behalf
for healthcare and for responsibility for paying bills and
that kind of thing in other situations.” Appellants asserted
the documents showed Husband “was [Mable's] agent for
executing these kinds of documents.” (emphasis added).
Respondents contended the law in South Carolina does not
allow a relative to waive a party's right to a jury trial.

The circuit court denied Appellants' motion to compel the
deposition of Husband, determining:

Because the facts material to the
[c]ourt's decision are not contested
and because the parties submitted,
without objection, all documents that
they wished the [c]ourt to consider, the
[c]ourt concludes that the deposition
of [Husband] would not provide any
additional material facts that would be
helpful to the [c]ourt in reaching its
decision.

**310  *577  [28]  [29] Apparent authority occurs when
the principal by written or spoken words or any other conduct,
when reasonably interpreted, causes a third person to believe
the principal consents to have the act done on his behalf

by the person purporting to act for him. Thompson, 416
S.C. at 54, 784 S.E.2d at 685. “Apparent authority must be
established based upon manifestations by the principal, not
the agent. The proper focus in determining a claim of apparent
authority is not on the relationship between the principal and
the agent, but on that between the principal and the third
party.” Town of Kingstree v. Chapman, 405 S.C. 282, 314,
747 S.E.2d 494, 510 (Ct. App. 2013) (quoting R & G Constr.,
343 S.C. at 432-33, 540 S.E.2d at 118). “Either the principal
must intend to cause the third person to believe the agent is
authorized to act for him, or he should realize his conduct is

likely to create such belief.” Id. (quoting WDI Meredith &
Co. v. Am. Telesis, Inc., 359 S.C. 474, 478-79, 597 S.E.2d 885,
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887 (Ct. App. 2004) ). “To establish apparent agency, a party
must prove the purported principal has represented another to
be his agent by either affirmative conduct or conscious and
voluntary inaction.” Id. “The crux of apparent agency is that
the principal holds out to a third party the agent is acting on
his or her behalf.” Id. at 316, 747 S.E.2d at 511.

“[A]n agency may not be established solely by the
declarations and conduct of an alleged agent.” Frasier, 323
S.C. at 245, 473 S.E.2d at 868. However, “such declarations
and conduct are admissible as circumstances in connection
with other evidence tending to establish the agency.” Fuller,
240 S.C. at 83, 124 S.E.2d at 606. “[A] power of attorney

should be evidenced by an instrument in writing.” Matter
of Celsor, 330 S.C. at 501, 499 S.E.2d at 811. “The
relationship of agency between a husband and wife is
governed by the same rules which apply to other agencies[,] ...
[and] no presumption arises from the mere fact of the marital
relationship.” Stiltner, 395 S.C. at 189, 717 S.E.2d at 77

(alterations by court) (quoting Bruce, 283 S.C. at 423, 323
S.E.2d at 532). “[T]he authority conveyed by a principal to an
agent to handle finances or make health care decisions does
not encompass executing an agreement to resolve legal claims
by arbitration, thereby waiving the principal's right of access

to the courts and to a jury trial.” Thompson, 416 S.C. at
55, 784 S.E.2d at 686.

*578  In Klippel, 303 S.C. at 130-31, 399 S.E.2d at 165, the
circuit court granted summary judgment to respondents who,
along with the alleged agent, had denied in their affidavits an
alleged agent was actually their agent. This court held that
even though the purported agent stated in a deposition he was
respondents' agent, because no other affidavits or depositions
corroborated that claim, no question of fact was presented
as to agency, and the court affirmed the grant of summary
judgment to respondents. Id. at 130, 399 S.E.2d at 165. This
court observed “statements made by an agent concerning the
existence or extent of his authority are insufficient standing
alone to establish agency.” Id. In Snell, 273 S.C. at 322-23,
256 S.E.2d at 413, our supreme court determined “[t]he
testimony of [a purported agent who signed an agreement on
behalf of ten relatives] that she was acting as the agent of
her ten nonresident relatives is entitled to some weight, but is
insufficient without more to establish an agency relationship.”

As described above, the Arbitration Agreement was not a
prerequisite to admission and the Arbitration Agreement
and the Admission Agreement in this case did not merge.

Accordingly, signing the Arbitration Agreement was not a

healthcare decision. Further, like in Dickerson, nothing
indicates Mable realized Husband would sign an arbitration
agreement in admitting her to the Facility.

Because apparent agency involves Mable's representations to
the Facility, Husband's deposition would not add anything to
that determination. Appellants argued Husband's deposition
would show he was Mable's agent for the purposes of
admitting her to the Facility. Appellants' argument Husband
was Mable's agent revolved around his representations to the
Facility and that Husband did not rebut the presumption he
had the authority to execute contracts on Mable's behalf.

Appellants only evidence Husband was Mable's actual agent
was based on the fact he previously had signed contracts on

her behalf. Much like Dickerson, those contracts **311
cited by Appellants were all healthcare contracts or financial
responsibility for bills arising out of healthcare procedures.
Husband noted on many of those contracts as authority that
he was the patient's husband. However, simply being married
does not amount to agency. See  *579  Stiltner, 395 S.C. at
189, 717 S.E.2d at 77 (“The relationship of agency between
a husband and wife is governed by the same rules which
apply to other agencies[,] ... [and] no presumption arises
from the mere fact of the marital relationship.” (alterations

by court) (quoting Bruce, 283 S.C. at 423, 323 S.E.2d
at 532) ). Further, a power of attorney must be in writing.

See Matter of Celsor, 330 S.C. at 501, 499 S.E.2d at 811.
Even if Husband had some authority as Appellants contend
is evidenced by Husband signing these documents, this court
has held “the authority conveyed by a principal to an agent
to handle finances or make health care decisions does not
encompass executing an agreement to resolve legal claims by
arbitration, thereby waiving the principal's right of access to

the courts and to a jury trial.” Thompson, 416 S.C. at 55,
784 S.E.2d at 686. Moreover, like in Klippel, even if Husband
provided in a deposition he was Mable's agent, this alone
would not be enough to prove agency. See 303 S.C. at 130,
399 S.E.2d at 165. Therefore, the circuit court did not abuse
its discretion in denying the motion to compel Husband's
deposition.

CONCLUSION
Accordingly, the circuit court's denial of the motion to compel
Husband's deposition and the motion to compel arbitration is

330

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004564641&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_887
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031152565&pubNum=0000705&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031152565&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_511
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996160103&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_868&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_868
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996160103&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_868&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_868
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962128203&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_606&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_606
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962128203&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_606&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_606
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I59f34d47038211da9439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bf6a6eccfe0746e9bc98e161668339e6&contextData=(sc.DocLink) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998090966&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_811
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998090966&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_811
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025698765&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_77&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_77
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1699b9c703dd11da9439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bf6a6eccfe0746e9bc98e161668339e6&contextData=(sc.DocLink) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984158285&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_532&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_532
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984158285&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_532&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_532
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3d9f474ae0b111e5b86bd602cb8781fa&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bf6a6eccfe0746e9bc98e161668339e6&contextData=(sc.DocLink) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038390934&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_686
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038390934&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_686
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990177819&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_165&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_165
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990177819&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_165&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_165
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990177819&pubNum=0000705&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979127777&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_413&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_413
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979127777&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_413&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_413
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I270100ad673c11dfaad3d35f6227d4a8&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bf6a6eccfe0746e9bc98e161668339e6&contextData=(sc.DocLink) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022098280&pubNum=0000162&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I270100ad673c11dfaad3d35f6227d4a8&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bf6a6eccfe0746e9bc98e161668339e6&contextData=(sc.DocLink) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022098280&pubNum=0000162&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025698765&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_77&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_77
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025698765&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_77&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_77
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1699b9c703dd11da9439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bf6a6eccfe0746e9bc98e161668339e6&contextData=(sc.DocLink) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984158285&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_532&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_532
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984158285&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_532&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_532
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I59f34d47038211da9439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bf6a6eccfe0746e9bc98e161668339e6&contextData=(sc.DocLink) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998090966&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_811
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3d9f474ae0b111e5b86bd602cb8781fa&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bf6a6eccfe0746e9bc98e161668339e6&contextData=(sc.DocLink) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038390934&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_686
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038390934&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_686
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990177819&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990177819&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_165&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_165
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990177819&pubNum=0000711&originatingDoc=I56fd0140223611e8a5e6889af90df30f&refType=RP&fi=co_pp_sp_711_165&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_711_165


Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544 (2018)
813 S.E.2d 292

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 20

AFFIRMED.

WILLIAMS, J., and LEE, A.J., concur.

All Citations

422 S.C. 544, 813 S.E.2d 292

Footnotes

1 Husband's suit was for loss of consortium and Son's was for negligence and gross negligence.

2 They also named R. Dale Padgett, M.D., P.A. and Dr. Herbert A. Moscow as defendants, but because those
defendants did not seek to compel arbitration, they are not involved in this appeal.

3 Op. No. 2014-UP-317, 2014 WL 3845113 (S.C. Ct. App. filed Aug. 6, 2014).

4 The circuit court was referencing Rule 268(d)(2), SCACR, which states: “Memorandum opinions ... have no
precedential value and should not be cited except in proceedings in which they are directly involved.”

5 The Thompson case is similar to the present case but the opinion was not released until after the filing of
the briefs in the present case, and thus, it is not discussed therein.

6 Appellants' argument in the present case is similar to the appellants' argument in Thompson, in which
they asserted

[Son] represented in the contract itself that he was authorized to sign it.... [Daughter] was present while the
agreements were signed and made no effort to repudiate [Son's] representations that he was authorized
to sign the agreements on [Mother's] behalf.... Now, however, [Daughter] seeks to repudiate these
agreements on the basis that [Son] was not authorized to sign them on [Mother's] behalf. [Daughter] should
be estopped from taking this contrary position. Additionally, ... the very last sentence of the [arbitration
agreement] notes that in signing the [arbitration agreement], the Patient/Resident Representative binds
both the Patient/Resident and the Patient/Resident Representative. [Son], [Daughter], and the Estate
should be estopped from denying that [Son] had the authority to sign the [arbitration agreement], or that
they are bound by it....

416 S.C. at 60-61, 784 S.E.2d at 689 (all alterations by court other than references to arbitration
agreement).

7 Appellants also maintain that because Husband signed the Arbitration Agreement, his claims are subject to
the Arbitration Agreement and as his claims are intertwined, the Estate should be compelled to arbitrate its
claims as well. We agree with Respondents this argument is unpreserved.

“[A]n issue cannot be raised for the first time on appeal, but must have been raised to and ruled upon by the
trial judge to be preserved for appellate review.” S.C. Dep't of Transp. v. First Carolina Corp. of S.C., 372
S.C. 295, 301, 641 S.E.2d 903, 907 (2007) (quoting Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731,
733 (1998) ). “There are four basic requirements to preserving issues at trial for appellate review. The issue
must have been (1) raised to and ruled upon by the trial court, (2) raised by the appellant, (3) raised in a
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timely manner, and (4) raised to the trial court with sufficient specificity.” Id. at 301-02, 641 S.E.2d at 907
(quoting Jean Hoefer Toal et al, Appellate Practice in South Carolina (2d. ed. 2002) ).

Appellants' specific argument was never made to the circuit court. Appellants contend in their reply brief this
argument is preserved because they assert they filed two separate motions to dismiss and compel. However,
their motion to dismiss and compel as to Husband's cause of action references the affidavit and materials
in Son's cause of action—which makes no mention of this argument—and makes no separate arguments.
The Memorandum in Support of their motion in the record references only Son as the plaintiff in the caption;
that memo does not include any argument as to why Husband could be forced to arbitrate as the signor,
as opposed to Son. At the hearing before the circuit court, Appellants stated “a memo was filed in the case
involving the Estate but it basically covers both cases. The issue is the same in both cases.” Later at the
hearing, Appellants stated “the one memo [they had already argued] would be for both cases.” Additionally,
Appellants did not make any argument on this basis at the hearing before the circuit court. Further, the circuit
court made no ruling on any such issue, and Appellants' motion for reconsideration makes no mention of this
argument. Accordingly, because they never raised this specific argument as to why the Agreement could be
enforced against Husband on this basis or obtained a ruling on it, this argument is not preserved.

8 S.C. Code Ann. §§ 44-66-10 to -80 (2018).

9 “[D]iscovery orders, in general, are interlocutory and are not immediately appealable because they do not,
within the meaning of the appealability statute, involve the merits of the action or affect a substantial right.”
Grosshuesch v. Cramer, 377 S.C. 12, 30, 659 S.E.2d 112, 122 (2008). However, courts may accept appeals
of interlocutory orders not ordinarily immediately appealable when appealed with a companion issue proper
for review but not when the issues appealed lack a sufficient nexus. Brown v. Cty. of Berkeley, 366 S.C.
354, 362 n.5, 622 S.E.2d 533, 538 n.5 (2005). Appellants raise their motion to compel the deposition as part
of their reasoning as to why the circuit court erred in denying the motion to compel arbitration. Accordingly,
because it has a sufficient nexus to the appeal of the denial motion to compel arbitration, it is appropriately
before this court and we will address it.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 9. Arbitration (Refs & Annos)

Chapter 1. General Provisions (Refs & Annos)

9 U.S.C.A. § 4

§ 4. Failure to arbitrate under agreement; petition to United States court having jurisdiction

for order to compel arbitration; notice and service thereof; hearing and determination

Currentness

A party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate under a written agreement for arbitration may
petition any United States district court which, save for such agreement, would have jurisdiction under title 28, in a civil action
or in admiralty of the subject matter of a suit arising out of the controversy between the parties, for an order directing that such
arbitration proceed in the manner provided for in such agreement. Five days' notice in writing of such application shall be served
upon the party in default. Service thereof shall be made in the manner provided by the Federal Rules of Civil Procedure. The
court shall hear the parties, and upon being satisfied that the making of the agreement for arbitration or the failure to comply
therewith is not in issue, the court shall make an order directing the parties to proceed to arbitration in accordance with the
terms of the agreement. The hearing and proceedings, under such agreement, shall be within the district in which the petition
for an order directing such arbitration is filed. If the making of the arbitration agreement or the failure, neglect, or refusal to
perform the same be in issue, the court shall proceed summarily to the trial thereof. If no jury trial be demanded by the party
alleged to be in default, or if the matter in dispute is within admiralty jurisdiction, the court shall hear and determine such issue.
Where such an issue is raised, the party alleged to be in default may, except in cases of admiralty, on or before the return day
of the notice of application, demand a jury trial of such issue, and upon such demand the court shall make an order referring
the issue or issues to a jury in the manner provided by the Federal Rules of Civil Procedure, or may specially call a jury for
that purpose. If the jury find that no agreement in writing for arbitration was made or that there is no default in proceeding
thereunder, the proceeding shall be dismissed. If the jury find that an agreement for arbitration was made in writing and that
there is a default in proceeding thereunder, the court shall make an order summarily directing the parties to proceed with the
arbitration in accordance with the terms thereof.

CREDIT(S)

(July 30, 1947, c. 392, 61 Stat. 671; Sept. 3, 1954, c. 1263, § 19, 68 Stat. 1233.)

9 U.S.C.A. § 4, 9 USCA § 4
Current through P.L. 117-129. Some statute sections may be more current, see credits for details.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2 S.C. Jur. Arbitration § 7

South Carolina Jurisprudence  | May 2022 Update

Arbitration
David E. Rigney, Esq., Lawyers Co-operative Publishing Co.

II. In General

B. Validity and Effect of Agreement

§ 7. Generally

References
A written agreement to submit any existing controversy to arbitration, or a provision in a written contract to submit to arbitration
any controversy thereafter arising between the parties, is valid, enforceable and irrevocable, except upon such grounds as exist
for the revocation of any contract. 1  Notice that a contract is subject to arbitration under the Act must be typed in underlined
capital letters, or prominently rubber stamped, on the first page of the contract. 2  Without such notice, a contract is not subject
to arbitration. 3  Where there has been no agreement to arbitrate, a party cannot be forced into compulsory arbitration. Hilton
Head Resort Four Seasons Ctr. Horizontal Property Regime Council of Co-Owners v. Resort Inv. Corp., 311 S.C. 394, 429
S.E.2d 459 (Ct. App. 1993).

Where a contract is ambiguous on the question of whether it was the intent of the parties to submit to arbitration, a motion to

dismiss a complaint for breach of contract is properly overruled. Traynham v. Yeargin Enterprises, Inc., 304 S.C. 188, 403
S.E.2d 329 (Ct. App. 1991).

The core issue in determining the finality of an arbitration award is whether the parties agreed to arbitrate as a binding process,
one that would bar litigation, or whether the agreement to arbitrate was simply a dispute settlement process that was a condition
precedent to litigation. Dowling v. Home Buyers Warranty Corp., II, 311 S.C. 233, 428 S.E.2d 709 (1993).

Arbitration is a matter of contract and controlled by contract law. South Carolina Pub. Serv. Auth. v. Great W. Coal, 312 S.C.
559, 437 S.E.2d 22 (1993). To decide whether an arbitration agreement encompasses a dispute, a court must determine whether
the factual allegations underlying the claim are within the scope of the broad arbitration clause, regardless of the label assigned
to the claim. Id. Any doubts concerning the scope of arbitration should be resolved in favor of arbitration. Id. Furthermore,
unless the court can say with positive assurance that the arbitration clause is not susceptible of an interpretation that covers

the dispute, arbitration should be ordered. Id. Note further that the Supreme Court added S.C. Code Ann. § 58-31-30(17)
authorizes the Public Service Authority "to enter into agreements providing for binding arbitration…" Thus, the trial court
erred in holding the Authority was barred from entering into arbitration agreements because it is a governmental agency or a
quasi-public entity. Finally, the duty to arbitrate under an arbitration clause in a contract survives termination of the contract.

Jackson Mills, Inc. v. BT Capital Corp., 312 S.C. 400, 440 S.E.2d 877 (1994).

Arbitration clauses are separable from the contracts in which they are included. Prima Paint Corp. v Flood & Conklin Mfg.

Co. (1967) 388 US 395, 18 L Ed 2d 1270, 87 S Ct 1801; South Carolina Pub. Serv. Auth. v. Great W. Coal, 312 S.C. 559,

437 S.E.2d 22 (1993); Jackson Mills, Inc. v. BT Capital Corp., 312 S.C. 400, 440 S.E.2d 877 (1994). Therefore, there must

be an allegation of fraud in inducement of the arbitration agreement to avoid arbitration of the contract itself. South Carolina
Pub. Serv. Auth. v. Great W. Coal, 312 S.C. 559, 437 S.E.2d 22 (1993). Hence, in South Carolina Public Service Authority v.
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Great Western Coal (Kentucky), Inc., the Supreme Court held a party cannot avoid arbitration through rescission of the entire

contract when there is no independent challenge to the arbitration clause. Id.; Jackson Mills, Inc. v. BT Capital Corp., 312
S.C. 400, 440 S.E.2d 877 (1994). The Court stated that fraud as a defense to an arbitration clause must be fraud specifically as

to the arbitration clause and not the contract generally; the arbitration clause is separable from the contract. South Carolina
Pub. Serv. Auth. v. Great W. Coal, 312 S.C. 559, 437 S.E.2d 22 (1993).

Under a broad arbitration clause, termination of the parties' substantive obligations under the contract involves conduct and

matters subsequent to contracting which are to be determined by an arbitrator. South Carolina Pub. Serv. Auth. v. Great W.
Coal, 312 S.C. 559, 437 S.E.2d 22 (1993). This rule does not render arbitration agreements irrevocable in all circumstances. Id.

An arbitration agreement itself is subject to termination, as contemplated by S.C. Code Ann. § 15-48-10(a), which provides
in part:

A written agreement to submit any existing controversy to arbitration or a provision in a written
contract to submit to arbitration any controversy thereafter arising between the parties is valid,
enforceable and irrevocable, save upon such grounds as exist at law or in equity for the revocation
of any contract.

The Supreme Court has therefore held that it is only when a party has valid grounds upon which to challenge the arbitration

clause itself that arbitration may be avoided. South Carolina Pub. Serv. Auth. v. Great W. Coal, 312 S.C. 559, 437 S.E.2d 22
(1993). For example, a party may claim the controversy arose out of events occurring subsequent to expiration of the arbitration
agreement itself, or a party may allege that the arbitration agreement was never entered into. Under such circumstances, a
challenge to the existence of the arbitration agreement itself becomes a matter to be forthwith and summarily tried by the court.

Id. (referring to Prima Paint Corp. v Flood & Conklin Mfg. Co. (1967) 388 US 395, 18 L Ed 2d 1270, 87 S Ct 1801 and
S.C. Code Ann. § 15-48-20(a), (b)).

CUMULATIVE SUPPLEMENT

Cases:

Ambiguous agreement cannot provide the necessary contractual basis for compelling class arbitration under the Federal
Arbitration Act (FAA); class arbitration is not only markedly different from the traditional individualized arbitration
contemplated by the FAA, it also undermines the most important benefits of that familiar form of arbitration, and the FAA

therefore requires more than ambiguity to ensure that the parties actually agreed to arbitrate on a classwide basis. 9 U.S.C.A.

§ 2. Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407 (2019).

Courts presume that parties to contract intend for arbitrators, not courts, to decide disputes about meaning and application of
particular procedural preconditions for the use of arbitration, including claims of waiver, delay, or a like defense to arbitrability,
or disputes as to satisfaction of such prerequisites as time limits, notice, laches, estoppel, and other conditions precedent to

obligation to arbitrate. BG Group, PLC v. Republic of Argentina, 134 S. Ct. 1198 (2014).

Judge-made exception to overarching principle reflected in text of Federal Arbitration Act (FAA) that arbitration is a matter
of contract, which exception allows courts to invalidate arbitration agreements that prevent effective vindication of a federal
statutory right, finds its origin in the desire to prevent prospective waiver of a party's right to pursue statutory remedies, and
the exception certainly covers a provision in an arbitration agreement forbidding the assertion of certain statutory rights, and
perhaps covers filing and administrative fees attached to arbitration that are so high as to make access to the forum impracticable,
but the fact that it is not worth the expense involved in proving a statutory remedy does not constitute the elimination of the

right to pursue that remedy. 9 U.S.C.A. § 2. American Exp. Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013).
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Questions of arbitrability, including gateway matters, such as whether parties have valid arbitration agreement at all or whether

concededly binding arbitration clause applies to certain type of controversy, are presumptively for courts to decide. Oxford
Health Plans LLC v. Sutter, 133 S. Ct. 2064 (2013).

In light of the liberal federal policy favoring arbitration and the fundamental principle that arbitration is a matter of contract,
which are reflected in the provision of the Federal Arbitration Act (FAA) stating that arbitration agreements in maritime
transactions or contracts evidencing transactions involving commerce are valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract, courts must place arbitration agreements on an equal

footing with other contracts, and enforce them according to their terms. 9 U.S.C.A. § 2. AT&T Mobility LLC v.
Concepcion, 131 S. Ct. 1740 (2011).

Under the saving clause in the provision of the Federal Arbitration Act (FAA) stating that arbitration agreements in maritime
transactions or contracts evidencing transactions involving commerce are valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract, arbitration agreements may be invalidated by generally
applicable contract defenses, such as fraud, duress, or unconscionability, but not by defenses that apply only to arbitration or

that derive their meaning from the fact that an agreement to arbitrate is at issue. 9 U.S.C.A. § 2. AT&T Mobility LLC
v. Concepcion, 131 S. Ct. 1740 (2011).

In bilateral arbitration, parties forgo the procedural rigor and appellate review of the courts in order to realize the benefits of
private dispute resolution: lower costs, greater efficiency and speed, and the ability to choose expert adjudicators to resolve

specialized disputes. AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011).

In both commercial and labor law cases, whether parties have agreed to submit a particular dispute to arbitration is typically an

issue for judicial determination. Granite Rock Co. v. International Broth. of Teamsters, 130 S. Ct. 2847 (2010).

A court may order arbitration of a particular dispute only where the court is satisfied that the parties agreed to arbitrate that

dispute.. Granite Rock Co. v. International Broth. of Teamsters, 130 S. Ct. 2847 (2010).

To satisfy itself that an agreement to arbitrate exists, the court must resolve any issue that calls into question the formation or

applicability of the specific arbitration clause that a party seeks to have the court enforce. Granite Rock Co. v. International
Broth. of Teamsters, 130 S. Ct. 2847 (2010).

Where parties concede that they have agreed to arbitrate some matters pursuant to an arbitration clause, the law's permissive
policies in respect to arbitration counsel that any doubts concerning the scope of arbitral issues should be resolved in favor of

arbitration. Granite Rock Co. v. International Broth. of Teamsters, 130 S. Ct. 2847 (2010).

In cases governed by the Federal Arbitration Act (FAA), courts must treat the arbitration clause as severable from the contract
in which it appears, and thus apply the clause to all disputes within its scope, unless the validity challenge is to the arbitration

clause itself, or the party disputes the formation of the contract. 9 U.S.C.A. § 1 et seq. Granite Rock Co. v. International
Broth. of Teamsters, 130 S. Ct. 2847 (2010).

Arbitration is strictly a matter of consent, and thus, is a way to resolve those disputes, but only those disputes, that the parties

have agreed to submit to arbitration. Granite Rock Co. v. International Broth. of Teamsters, 130 S. Ct. 2847 (2010).

Courts should order arbitration of a dispute only where the court is satisfied that neither the formation of the parties' arbitration

agreement nor its enforceability or applicability to the dispute is in issue. Granite Rock Co. v. International Broth. of
Teamsters, 130 S. Ct. 2847 (2010).
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Where a party contests either the formation of the arbitration agreement or its enforceability or applicability to the dispute at

issue, the court must resolve the disagreement. Granite Rock Co. v. International Broth. of Teamsters, 130 S. Ct. 2847 (2010).

Like other contracts, arbitration agreements may be invalidated by generally applicable contract defenses, such as fraud, duress,

or unconscionability. Rent-A-Center, West, Inc. v. Jackson, 130 S. Ct. 2772 (2010).

Under the Federal Arbitration Act (FAA), if a party challenges the validity of the precise agreement to arbitrate at issue, federal
court must consider the challenge before ordering compliance with that agreement, but if a party challenges the enforceability

of the agreement as a whole, the challenge is for the arbitrator. 9 U.S.C.A. §§ 2, 4. Rent-A-Center, West, Inc. v. Jackson,
130 S. Ct. 2772 (2010).

Provision of employment agreement which delegated to an arbitrator the exclusive authority to resolve any dispute relating
to the agreement's enforceability, including any claim that all or any part of the agreement was void or voidable, was a valid
delegation under the Federal Arbitration Act (FAA), where employee challenged only the agreement as a whole and did not

specifically challenge the delegation clause. 9 U.S.C.A. § 2. Rent-A-Center, West, Inc. v. Jackson, 130 S. Ct. 2772 (2010).

Courts are obliged to enforce the parties' agreement to arbitrate according to its terms. 9 U.S.C.A. § 1 et seq. Stolt-Nielsen
S.A. v. AnimalFeeds International Corp., 130 S. Ct. 1758 (2010).

An arbitrator derives his or her powers from the parties' agreement to forgo the legal process and submit their disputes to private

dispute resolution. 9 U.S.C.A. § 1 et seq. Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 130 S. Ct. 1758 (2010).

Parties may specify with whom they choose to arbitrate their disputes. 9 U.S.C.A. § 1 et seq. Stolt-Nielsen S.A. v.
AnimalFeeds International Corp., 130 S. Ct. 1758 (2010).

It falls to courts and arbitrators to give effect to the parties' contractual limitations on arbitration, and when doing so, courts and

arbitrators must not lose sight of the purpose of the exercise: to give effect to the intent of the parties. 9 U.S.C.A. § 1 et seq.

Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 130 S. Ct. 1758 (2010).

Charterer and vessel owners could not be compelled to submit charterer's class action antitrust claims to class arbitration, where
the charterers and owners had not reached an agreement on class arbitration, and the arbitration clauses in their charter party

agreements were silent on the question of class arbitration. 9 U.S.C.A. § 1 et seq. Stolt-Nielsen S.A. v. AnimalFeeds
International Corp., 130 S. Ct. 1758 (2010).

A party may not be compelled under the Federal Arbitration Act (FAA) to submit to class arbitration unless there is a contractual

basis for concluding that the party agreed to do so. 9 U.S.C.A. § 1 et seq. Stolt-Nielsen S.A. v. AnimalFeeds International
Corp., 130 S. Ct. 1758 (2010).

In bilateral arbitration, parties forgo the procedural rigor and appellate review of the courts in order to realize the benefits of
private dispute resolution: lower costs, greater efficiency and speed, and the ability to choose expert adjudicators to resolve

specialized disputes. 9 U.S.C.A. § 1 et seq. Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 130 S. Ct. 1758 (2010).

Whether enforcing an agreement to arbitrate or construing an arbitration clause, courts and arbitrators must give effect to the
contractual rights and expectations of the parties, and in this endeavor, as with any other contract, the parties' intentions control.

9 U.S.C.A. § 1 et seq. Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 130 S. Ct. 1758 (2010).

Unreimbursed physicians could be compelled to arbitrate their Racketeer Influenced and Corrupt Organizations Act (RICO)
claims against managed-health-care organizations; open question of whether parties' arbitration agreements, which precluded
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"punitive" damage awards, would be construed to limit arbitrator's authority to award treble damages available under RICO

was for arbitrators to decide in first instance. 18 U.S.C.A. § 1964(c). PacifiCare Health Systems, Inc. v. Book, 123 S.
Ct. 1531, 155 L. Ed. 2d 578 (U.S. 2003).

Absent some ambiguity in the agreement at issue, it is the language of the contract that defines the scope of disputes subject to

arbitration pursuant to the Federal Arbitration Act (FAA). 9 U.S.C.A. §§ 1 et seq. E.E.O.C. v. Waffle House, Inc., 534
U.S. 279, 122 S. Ct. 754, 151 L. Ed. 2d 755 (2002).

The question whether the parties have submitted a particular dispute to arbitration, i.e., the "question of arbitrability," is an issue

for judicial determination unless the parties clearly and unmistakably provide otherwise. Howsam v. Dean Witter Reynolds,
Inc., 123 S. Ct. 588, 154 L. Ed. 2d 491 (U.S. 2002).

A gateway dispute about whether the parties are bound by a given arbitration clause raises a "question of arbitrability" for a court
to decide; similarly, a disagreement about whether an arbitration clause in a concededly binding contract applies to a particular

type of controversy is for the court. Howsam v. Dean Witter Reynolds, Inc., 123 S. Ct. 588, 154 L. Ed. 2d 491 (U.S. 2002).

"Procedural" questions which grow out of the dispute and bear on its final disposition are presumptively not for the judge, but
for an arbitrator, to decide; the presumption is that the arbitrator should decide allegations of waiver, delay, or a like defense to

arbitrability. Howsam v. Dean Witter Reynolds, Inc., 123 S. Ct. 588, 154 L. Ed. 2d 491 (U.S. 2002).

Binding arbitration provisions in lease agreements between gentlemen's club and its exotic dancers were unenforceable in class
action brought by dancers against club under Fair Labor Standards Act and South Carolina Payment of Wages Act, where lease
agreements misleadingly suggested that dancers would be able to keep their tips and flexible work schedule only if they were
classified as independent contractors and not employees, and club employed judicial proceedings to pursue litigation strategy
for over three years, filing multiple motions for summary judgment, serving discovery, and twice requesting certification of

state law questions, before bringing motion to compel arbitration. Fair Labor Standards Act of 1938 § 6, 29 U.S.C.A. §§

206, 207; S.C. Code Ann. § 41-10-10; et seq. Degidio v. Crazy Horse Saloon and Restaurant Inc, 880 F.3d 135 (4th
Cir. 2018).

Under South Carolina law, affidavit stating that arbitration agreement in master deed was designed to benefit contractor could
not be considered, where deed was not reasonably susceptible to interpretation that parties intended that arbitration provision

benefit contractor. R.J. Griffin & Co. v. Beach Club II Homeowners Ass'n, 384 F.3d 157 (4th Cir. 2004).

Condominium homeowners association's claim that contractor breached the implied warranty of good workmanship and
constructed separation walls, installed studs, and used combustible materials in manner that violated building code did not seek
direct benefit from construction contract, as would estop nonsignatory association from avoiding arbitration provision of that
contract; under South Carolina common law, legal duties contractor allegedly violated arose from its role as builder, and these

duties were not dependent on terms of its contract with developer. R.J. Griffin & Co. v. Beach Club II Homeowners Ass'n,
384 F.3d 157 (4th Cir. 2004).

The reach of an arbitration clause is not restricted to those causes of action brought under the contract containing the clause,

unless the parties draft a clause so restricted in scope. Drews Distributing, Inc. v. Silicon Gaming, Inc., 245 F.3d 347 (4th
Cir. 2001).

Party may not retroactively restrict or eliminate its contractual obligation to arbitrate a dispute by fashioning a limited complaint.

Drews Distributing, Inc. v. Silicon Gaming, Inc., 245 F.3d 347 (4th Cir. 2001).

Arbitration clause in distributor agreement covering "any controversy or claim" between manufacturer and distributor "arising
out of or related to" distributor agreement was broad enough to cover dispute that grew out of earlier letter agreement between
parties where dispute, which alleged that manufacturer fraudulently induced distributor to purchase machines under letter
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§ 7. Generally, 2 S.C. Jur. Arbitration § 7
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agreement, "related to" distributor agreement involving additional machines and where letter agreement contemplated that

parties would enter into distributor agreement. Drews Distributing, Inc. v. Silicon Gaming, Inc., 245 F.3d 347 (4th Cir. 2001).

Excepting out earlier letter agreement from merger clause contained in distributor agreement did not remove dispute arising
under letter agreement from scope of arbitration clause in distributor agreement, which covered disputes "related to" later
agreement; purpose of exception to merger clause was only to prevent distributor's monetary obligations under letter agreement

from being superseded. Drews Distributing, Inc. v. Silicon Gaming, Inc., 245 F.3d 347 (4th Cir. 2001).

Under South Carolina law, school district did not agree to arbitrate claims in action alleging that its former chief financial officer
(CFO) conspired with insurance broker and its employees to defraud the district through a concerted kickback scheme related
to the purchasing of unnecessary insurance policies, where brokerage service agreements containing arbitration clauses were
not signed by either party, and district did not know the brokerage service agreements containing the arbitration clauses even

existed until defendants filed motion to compel arbitration. Berkeley County School District v. HUB International Limited,
363 F. Supp. 3d 632 (D.S.C. 2019).

Nonsignatory employer was not entitled to compel arbitration as alleged third-party beneficiary to arbitration agreement between
worker and employer's parent company, in worker's action for violations of Fair Labor Standards Act (FLSA) and South
Carolina Payment of Wages Act (SCPWA) against employer; arbitration agreement did not include any reference to affiliates of
employer's parent company, and arbitration agreement did not expressly identify worker as third-party beneficiary. Fair Labor

Standards Act of 1938, § 1 et seq., 29 U.S.C.A. § 201 et seq.; S.C. Code Ann. § 41-10-10 et seq. Weckesser v. Knight
Enterprises S.E., LLC, 228 F. Supp. 3d 561 (D.S.C. 2017).

Even if lawyer did not prepare mortgage loan documents or attend loan closing, in violation of South Carolina law, arbitration
agreements in loan agreement and mortgage life insurance policy were not invalid, absent evidence of unconscionability or
fraud as a result of the failure of a lawyer to be present. S.C.Code 1976, § 40–5–320. Brown v. Citifinancial, Inc., 414 F. Supp.
2d 561 (D.S.C. 2006).

South Carolina law does not require a lawyer to be present in order for an agreement to arbitrate within a mortgage or insurance
agreement to be valid. S.C.Code 1976, § 40–5–320. Brown v. Citifinancial, Inc., 414 F. Supp. 2d 561 (D.S.C. 2006).

Alternative dispute resolution (ADR) rules concerning mediation and arbitration of family court matters prohibit arbitration of
children's issues including custody and visitation. SC R ADR, Rules 3(a), 4(d). Singh v. Singh, 863 S.E.2d 330 (S.C. 2021).

Analysis of whether a power of attorney authorizes power holder to execute a pre-dispute arbitration agreement does not turn
upon the presence or absence of an explicit reference to arbitration or arbitration agreements in the power of attorney. Arredondo
v. SNH SE Ashley River Tenant, LLC, 856 S.E.2d 550 (S.C. 2021).

Statements in state law that the law favors arbitration are not intended to elevate a contractual right of arbitration above the
procedural rules of the court or other contractual provisions. Palmetto Construction Group, LLC v. Restoration Specialists,
LLC, 856 S.E.2d 150 (S.C. 2021).

Even the exceptionally strong policy favoring arbitration cannot justify requiring litigants to forego a judicial remedy when
they have not agreed to do so. Wilson v. Willis, 426 S.C. 326, 827 S.E.2d 167 (2019).

Outrageous and unforeseeable torts exception, which embodies the generally applicable contract principle of effectuating the
intent of the parties, is a viable exception to arbitration enforcement, allowing parties whose claims arose out of an opponent's
outrageous tortious conduct to avoid arbitration. (Per concurring opinion of Hearn, J., for a majority of the court.) Parsons v.
John Wieland Homes and Neighborhoods of the Carolinas, Inc., 791 S.E.2d 128 (S.C. 2016).

Court was required to consider subparagraph containing damages limitation that was included in a home purchase agreement in
determining whether arbitration clause in agreement was unconscionable; damages limitation and arbitration clause were part
of a paragraph entitled "Warranties and Dispute Resolution," and subparagraphs contained numerous cross-references to one
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another and were required to be read as a whole to understand the scope of the warranties and how different disputes were to

be handled. Smith v. D.R. Horton, Inc., 790 S.E.2d 1 (S.C. 2016).

Whether one party lacks a meaningful choice in entering an arbitration agreement typically speaks to the fundamental fairness

of the bargaining process. Smith v. D.R. Horton, Inc., 790 S.E.2d 1 (S.C. 2016).

While adhesion contracts are not unconscionable per se, courts tend to look upon them with considerable skepticism because

they give rise to considerable doubt that any true agreement ever existed to submit disputes to arbitration. Smith v. D.R.
Horton, Inc., 790 S.E.2d 1 (S.C. 2016).

In determining whether a party lacked a meaningful choice to arbitrate, courts should consider the relative disparity in the
parties' bargaining power, the parties' relative sophistication, whether the parties were represented by independent counsel, and

whether the plaintiff is a substantial business concern. Smith v. D.R. Horton, Inc., 790 S.E.2d 1 (S.C. 2016).

Arbitration provision in new home purchase agreement between homeowners and contractor that built home was unconscionable
and unenforceable, and thus homeowners were not required to arbitrate their construction defect claims against contractor;
buyers were not represented by independent counsel and were a single client to contractor, which was a corporation that
constructed homes in 27 states, the only remedy for a defect in the home was repair or replacement, which were options left

entirely to contractor's discretion, and monetary recuperation was disallowed even though repairs were inadequate. Smith
v. D.R. Horton, Inc., 790 S.E.2d 1 (S.C. 2016).

The litigant opposing arbitration bears the burden of demonstrating that he has a valid defense to arbitration. Johnson v. Heritage
Healthcare of Estill, LLC, 788 S.E.2d 216 (S.C. 2016).

Alleged beneficiary, a nonsignatory to client relationship agreements between investment company and decedent, could not
be compelled to arbitrate claim for intentional interference with inheritance under arbitration clauses in agreements, despite
company's argument that any duty violated by company was derivative of its duties to decedent under the agreements; no
contract, agency, or third-party beneficiary theory supported finding that alleged beneficiary was obligated to arbitrate pursuant
to the agreements, alleged beneficiary did not claim that company breached duty created by the agreements but rather that
it breached duty owed to all persons not to intentionally interfere with another's expected inheritance, and contractual duties
between decedent and company were irrelevant to whether company intentionally interfered with alleged beneficiary's expected
inheritance. Malloy v. Thompson, 762 S.E.2d 690 (S.C. 2014).

Sister of incapacitated patient did not have authority under the Adult Health Care Consent Act to bind patient to a voluntary
arbitration agreement which involved neither health care nor financial terms for payment of such care; the scope of sister's
authority to consent to decisions concerning patient's health care extended to the admission agreement, which was the basis
upon which facility agreed to provide health care and sister agreed to pay for it, and the separate arbitration agreement concerned
neither health care nor payment, but instead provided an optional method for dispute resolution between facility and patient or

sister should issues arise in the future. Code 1976, § 44–66–10 et seq. Coleman v. Mariner Health Care, Inc., 755 S.E.2d
450 (S.C. 2014).

Arbitration agreements enjoy a strong presumption of validity in federal and state courts. Dean v. Heritage Healthcare of
Ridgeway, LLC, 408 S.C. 371, 759 S.E.2d 727 (2014).

Courts must rigorously enforce arbitration agreements according to their terms, including terms that specify with whom the
parties choose to arbitrate their disputes, and the rules under which that arbitration will be conducted. Cape Romain Contractors,
Inc. v. Wando E., LLC, 747 S.E.2d 461 (S.C. 2013).

South Carolina has a strong policy favoring resolution of disputes through alternative dispute resolution, including arbitration.
C-Sculptures, LLC v. Brown, 742 S.E.2d 359 (S.C. 2013).
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Whether a party has agreed to arbitrate an issue is a matter of contract interpretation, and a party cannot be required to submit

to arbitration any dispute which he has not agreed so to submit. Landers v. Federal Deposit Ins. Corp., 739 S.E.2d 209 (S.C.
2013).

Arbitration clauses are not applicable to illegal and outrageous acts unforeseeable to a reasonable consumer in the context of
normal business dealings. Timmons v. Starkey, 698 S.E.2d 809 (S.C. 2010).

Even if client, whose daughter was her attorney-in-fact and worked for investment services company as broker, used the
authority granted to her under client's power of attorney to remove client's funds and assets from accounts at company and
to transfer the funds to daughter's own account, such conduct did not constitute an illegal and outrageous act of company,
for purposes of the legal principle that arbitration clauses are not applicable to illegal and outrageous acts unforeseeable to a
reasonable consumer in the context of normal business dealings, and thus, client was not excused from arbitrating her claims
against company, pursuant to arbitration clause of investment services contract. Timmons v. Starkey, 698 S.E.2d 809 (S.C. 2010).

The question of arbitrability of a claim is an issue for the courts. Herron v. Century BMW, 693 S.E.2d 394 (S.C. 2010).

There is a strong presumption in favor of the validity of arbitration agreements because both state and federal policy favor

arbitration of disputes. Herron v. Century BMW, 693 S.E.2d 394 (S.C. 2010).

Arbitration agreement regarding sale of automobile was "adhesion contract," as would support conclusion that agreement was
unconscionable; agreement was contract on standard form and was presented on take-it-or-leave-it basis, and buyers did not

contribute to drafting of agreement or possess bargaining power to negotiate terms of agreement. Herron v. Century BMW,
693 S.E.2d 394 (S.C. 2010).

Automobile buyers had meaningful choice in making decision to enter into arbitration agreement regarding purchase of
automobile from dealership, as would support conclusion that agreement was not unconscionable, although transaction involved
consumers and commercial entity, and although one buyer planned to use automobile as her primary means of transportation;
agreement was separate, one-page document which both buyers signed, agreement was clearly labeled to be an arbitration
agreement at top of document in bold, capital, and underlined font, and important terms and provisions of agreement appeared in

body of agreement and again in capital letters just above signature line. Herron v. Century BMW, 693 S.E.2d 394 (S.C. 2010).

Automobile buyers' failure to read arbitration agreement governing sale of automobile did not invalidate enforceability of

agreement; failure to read agreement was solely attributed to buyers' actions and not to dealership's actions. Herron v. Century
BMW, 693 S.E.2d 394 (S.C. 2010).

Arbitration agreement regarding sale of automobile did not contain oppressive, one-sided terms, as would support conclusion
that agreement was not unconscionable; agreement allowed buyers a choice of venue, dealership agreed to pay entire filing fee if
it commenced arbitration and to pay part of filing fee if buyers commenced arbitration, dealership agreed to pay more than half
of arbitrator's fees, and agreement did not prevent arbitrator from awarding punitive damages or double or treble compensatory

damages. Herron v. Century BMW, 693 S.E.2d 394 (S.C. 2010).

In arbitration agreement regarding buyers' purchase of automobile from dealership, clause prohibiting class-action lawsuits was
unenforceable on public policy grounds; by enacting Manufacturers, Distributors, and Dealers Act, legislature had made clear
that the public policy was to provide consumers with non-waivable right to bring class action suits for violations of the Act and
that any contract prohibiting a class action suit violated state's public policy and was void and unenforceable. Code 1976, §§

56–15–110(2), 56–15–130. Herron v. Century BMW, 693 S.E.2d 394 (S.C. 2010).

The question of arbitrability of a claim is an issue for judicial determination unless the parties provide otherwise. Partain v.
Upstate Automotive Group, 689 S.E.2d 602 (S.C. 2010).
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When deciding whether an arbitration agreement encompasses a dispute, a court must determine whether the factual allegations

underlying the claim are within the scope of the broad arbitration clause. Partain v. Upstate Automotive Group, 689 S.E.2d
602 (S.C. 2010).

A broadly-worded arbitration clause applies to disputes that do not arise under the governing contract when a significant

relationship exists between the asserted claims and the contract in which the arbitration clause is contained. Partain v. Upstate
Automotive Group, 689 S.E.2d 602 (S.C. 2010).

Vehicle purchaser's Unfair Trade Practices Act claim alleging that he was victim of a "bait and switch" fell within scope of
arbitration agreement in purchase agreement with auto dealership; purchaser alleged that, upon completion of sale, dealership
presented truck to him that was not same truck purchaser had test driven, and arbitration agreement provided that dispute of

any kind with regard to negotiations and provisions of sale were subject to arbitration. Code 1976, § 39–5–10 et seq. Partain
v. Upstate Automotive Group, 689 S.E.2d 602 (S.C. 2010).

Arbitration clause in vehicle purchase agreement between purchaser and auto dealership did not apply in purchaser's Unfair
Trade Practices Act action because the alleged actions of dealership constituted illegal and outrageous acts unforeseeable to a
reasonable consumer in context of normal business dealings; purchaser alleged that he was the victim of a "bait and switch,"
in that when he arrived to pick up his vehicle, he was presented with a different vehicle than he had agreed to purchase. Code

1976, § 39–5–10 et seq. Partain v. Upstate Automotive Group, 689 S.E.2d 602 (S.C. 2010).

Any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration. Grant v. Magnolia Manor-
Greenwood, Inc., 678 S.E.2d 435 (S.C. 2009).

Arbitration is a matter of contract, and evaluation of the enforceability of an arbitration agreement is guided by general principles

of contract law. Grant v. Magnolia Manor-Greenwood, Inc., 678 S.E.2d 435 (S.C. 2009).

The parties to an arbitration agreement are at liberty to choose the terms under which they will arbitrate. Grant v. Magnolia
Manor-Greenwood, Inc., 678 S.E.2d 435 (S.C. 2009).

Designation of association as arbitrator in nursing home's arbitration agreement with resident was an integral term of the
agreement, and thus, agreement was unenforceable due to association's unavailability to act as arbitrator. 9 U.S.C.A. § 5.

Grant v. Magnolia Manor-Greenwood, Inc., 678 S.E.2d 435 (S.C. 2009).

To determine whether a named arbitrator is an integral part of the agreement or an ancillary logistical concern, courts look to

the essence of the arbitration agreement. Grant v. Magnolia Manor-Greenwood, Inc., 678 S.E.2d 435 (S.C. 2009).

Where designation of a specific arbitral forum has implications that may substantially affect the substantive outcome of the

resolution, it is neither logistical nor ancillary. Grant v. Magnolia Manor-Greenwood, Inc., 678 S.E.2d 435 (S.C. 2009).

Health maintenance organization's (HMO) allegations of misconduct by chief executive officer (CEO) in connection with
negotiation of administrative services agreement failed to state a claim that the arbitration clause was unconscionable, and,
thus, the dispute was subject to arbitration; both parties were sophisticated entities, the HMO was apparently represented by
independent counsel, it failed to allege lack of a meaningful choice as to the arbitration clause specifically although it alleged lack
of a meaningful choice as to entire agreement, and any misconduct affected whether the entire agreement was unconscionable,

not simply the arbitration clause. Carolina Care Plan, Inc. v. United HealthCare Services, Inc., 361 S.C. 544, 606 S.E.2d
752 (2004), reh'g denied, (Jan. 6, 2005).

Health maintenance organization's (HMO) allegations that administrator engaged in fraudulent conduct throughout negotiations
for administrative services agreement and inserted the arbitration clause in a scheme to further that fraud did not claim fraud
specifically as to the arbitration clause, but only challenged the contract generally; thus, the issue of whether the entire contract

342

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9976e3b9156511dfae65b23e804c3c12&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021313303&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021313303&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9976e3b9156511dfae65b23e804c3c12&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021313303&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021313303&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS39-5-10&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9976e3b9156511dfae65b23e804c3c12&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021313303&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021313303&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS39-5-10&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS39-5-10&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9976e3b9156511dfae65b23e804c3c12&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021313303&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic69e14745b5511de8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019138237&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019138237&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic69e14745b5511de8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019138237&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic69e14745b5511de8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019138237&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019138237&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS5&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic69e14745b5511de8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019138237&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic69e14745b5511de8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019138237&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic69e14745b5511de8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019138237&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic886b586040511dab386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=aa4d835eed4642eaaa2dc89d0edf50e3&contextData=(sc.Keycite) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005387530&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005387530&pubNum=0000711&originatingDoc=I8b5c8b79efd911d9bb86c94e405ce7c7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)


§ 7. Generally, 2 S.C. Jur. Arbitration § 7

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10

was fraudulently induced was subject to arbitration. 9 U.S.C.A. § 2. Carolina Care Plan, Inc. v. United HealthCare
Services, Inc., 361 S.C. 544, 606 S.E.2d 752 (2004), reh'g denied, (Jan. 6, 2005).

Fraud as a defense to an arbitration clause must be fraud specifically as to the arbitration clause and not the contract generally.

9 U.S.C.A. § 2. Carolina Care Plan, Inc. v. United HealthCare Services, Inc., 361 S.C. 544, 606 S.E.2d 752 (2004), reh'g
denied, (Jan. 6, 2005).

A party cannot avoid arbitration through rescission of an entire contract when there is no independent challenge to the arbitration

clause itself; there must be fraud in the inducement of the arbitration agreement to avoid arbitration of the contract. 9 U.S.C.A.

§ 2. Carolina Care Plan, Inc. v. United HealthCare Services, Inc., 361 S.C. 544, 606 S.E.2d 752 (2004), reh'g denied, (Jan.
6, 2005).

In order to establish waiver of right to enforce arbitration clause, party must show prejudice through undue burden caused by

delay in demanding arbitration. Toler's Cove Homeowners Ass'n, Inc. v. Trident Const. Co., Inc., 355 S.C. 605, 586 S.E.2d
581 (2003).

Mere inconvenience to opposing party is not sufficient to establish prejudice, for purposes of finding waiver of right to enforce

arbitration clause due to delay in demanding arbitration. Toler's Cove Homeowners Ass'n, Inc. v. Trident Const. Co., Inc.,
355 S.C. 605, 586 S.E.2d 581 (2003).

There is no set rule as to what constitutes waiver of right to arbitrate; question depends on facts of each case. Toler's Cove
Homeowners Ass'n, Inc. v. Trident Const. Co., Inc., 355 S.C. 605, 586 S.E.2d 581 (2003).

It is policy of South Carolina to favor arbitration of disputes. Toler's Cove Homeowners Ass'n, Inc. v. Trident Const. Co.,
Inc., 355 S.C. 605, 586 S.E.2d 581 (2003).

Costs related to arbitration did not render unconscionable arbitration clause in contract between contractor and stucco
subcontractor, although arbitration filing fee was $8,500 and case service fee was $2,500, and thus costs did not support
subcontractor's attempt to invalidate clause; contractor was responsible for filing fee, and case service fee would be split between

five parties involved in underlying action and contractor's third-party action. Toler's Cove Homeowners Ass'n, Inc. v. Trident
Const. Co., Inc., 355 S.C. 605, 586 S.E.2d 581 (2003).

A party that by its conduct consents to arbitration of a dispute waives any subsequent judicial challenge to its arbitrability.

Bazzle v. Green Tree Financial Corp., 351 S.C. 244, 569 S.E.2d 349 (2002), cert. granted, 123 S. Ct. 817 (U.S. 2003).

Arbitration clauses of lender's retail installment contracts with purchasers of home improvements and mobile homes were silent
regarding class-wide arbitration, for purposes of determining whether class-wide arbitration was permissible, where the clauses
did not mention class-wide arbitration, though the clauses referred, in the singular, to providing for arbitration of disputes

arising under "this contract" or dispute arising out of the relationships resulting from "this contract." Bazzle v. Green Tree
Financial Corp., 351 S.C. 244, 569 S.E.2d 349 (2002), cert. granted, 123 S. Ct. 817 (U.S. 2003).

Preclusion of class-wide or consolidated arbitration in an adhesion contract, even if explicit, undermines principles favoring

expeditious and equitable case disposition, absent demonstrated prejudice to the drafter of the adhesive contract. Bazzle
v. Green Tree Financial Corp., 351 S.C. 244, 569 S.E.2d 349 (2002), cert. granted, 123 S. Ct. 817 (U.S. 2003).

Courts resolve any doubts concerning the scope of arbitrable issues in favor of arbitration. Bazzle v. Green Tree Financial
Corp., 351 S.C. 244, 569 S.E.2d 349 (2002), cert. granted, 123 S. Ct. 817 (U.S. 2003).
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The notice provision required by the South Carolina Arbitration Act must be typed in underlined capital letters, or rubber-

stamped prominently, on the first page of the contract; no other variation is acceptable. SC Code 1976, § 15-48-10(a).

Zabinski v. Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

The question of the arbitrability of a claim is an issue for judicial determination, unless the parties provide otherwise. Zabinski
v. Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

In deciding whether the parties have agreed to submit a particular grievance to arbitration, a court is not to rule on the potential

merits of the underlying claims. Zabinski v. Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

Arbitration is a matter of contract, and a party cannot be required to submit to arbitration any dispute which he has not agreed

to submit. Zabinski v. Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

Arbitration rests on the agreement of the parties, and the range of issues that can be arbitrated is restricted by the terms of the

agreement. Zabinski v. Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

To decide whether an arbitration agreement encompasses a dispute, a court must determine whether the factual allegations

underlying the claim are within the scope of the broad arbitration clause, regardless of the label assigned to the claim. Zabinski
v. Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

Any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration. Zabinski v. Bright Acres
Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

Unless a court can say with positive assurance that the arbitration clause is not susceptible to an interpretation that covers the

dispute, arbitration should be ordered. Zabinski v. Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

A broadly-worded arbitration clause applies to disputes that do not arise under the governing contract when a significant

relationship exists between the asserted claims and the contract in which the arbitration clause is contained. Zabinski v.
Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001).

Arbitration clause in installment contract and security agreement governed by Federal Arbitration Act (FAA) was not

unconscionable, even if it were part of adhesion contract, and even if debtors were not advised it was included in contract. 9

U.S.C.A. §§ 1 et seq. Munoz v. Green Tree Financial Corp., 343 S.C. 531, 542 S.E.2d 360 (2001).

Finding that technical requirements of contractual arbitration notice statutory provision were met was error where arbitration
notice in contract was not underlined, even though it was in capital letters at the top of the first page; statutory provision was

that notice shall be typed in underlined capital letters, or rubber-stamped, prominently on the contract's first page. Soil
Remediation Co. v. Nu-Way Environmental, Inc., 476 S.E.2d 149 (S.C. 1996).

Terms of statutory provision concerning arbitration clauses in contracts, that notice that contract is subject to arbitration shall
be typed in underlined capital letters, or rubber-stamped, prominently on the contract's first page, are clear and court must apply

those terms according to their literal meaning. Soil Remediation Co. v. Nu-Way Environmental, Inc., 476 S.E.2d 149 (S.C.
1996).

Realtor waived any objection to arbitration of commission dispute by participating in arbitration without objection, despite
claim that other party's membership in national association had lapsed, so that arbitration was not mandatory, and that he was

compelled to submit at risk of losing membership privileges. Garrell v. Blanton, 316 S.C. 186, 447 S.E.2d 840 (S.C. 1994).
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Generally, duty to arbitrate under arbitration clause in contract survives termination of contract. Jackson Mills, Inc. v. BT
Capital Corp., 312 S.C. 400, 440 S.E.2d 877 (S.C. 1994).

Arbitration clauses are separable from contracts in which they are imbedded. Jackson Mills, Inc. v. BT Capital Corp., 312
S.C. 400, 440 S.E.2d 877 (S.C. 1994).

Controversy as to whether corporation's purported termination of shareholder's agreement, which contained arbitration
provision, and which granted majority shareholder option to sell its outstanding shares to corporation, violated requirement of
shareholder's agreement that any termination be in writing and signed by 75% of shareholders was controversy "arising under,

in connection with and relating to" termination provision of the agreement, and thus was subject to arbitration. Jackson Mills,
Inc. v. BT Capital Corp., 312 S.C. 400, 440 S.E.2d 877 (S.C. 1994).

Under broad arbitration clause, termination of parties' substantive contractual obligations involves conduct and matters

subsequent to contracting which are to be determined by arbitrator. Jackson Mills, Inc. v. BT Capital Corp., 312 S.C. 400,
440 S.E.2d 877 (S.C. 1994).

Arbitration in itself is subject to termination, but it is only when party has valid grounds upon which to challenge arbitration
clause itself, as opposed to contract as a whole, that arbitration may be avoided; for example, party may claim that controversy
arose out of events occurring subsequent to expiration of arbitration agreement in itself, or party may allege that arbitration
agreement was never entered into, and, under such circumstances, challenge to existence of arbitration agreement itself becomes

matter to be summarily tried by court. Jackson Mills, Inc. v. BT Capital Corp., 312 S.C. 400, 440 S.E.2d 877 (S.C. 1994).

Arbitration clause in limited liability company's (LLC) operating agreement required dispute as to whether minority member's
claims against majority member for civil conspiracy and defamation were subject to arbitration to be submitted to the arbitrator,
not the court, even if alleged tortious conduct underlying claims was unforeseeable; agreement required issues of arbitrability of
claims be decided by arbitrator, outrageous-and-unforeseen-torts exception to arbitration related to arbitrability, and agreement
did not expressly exclude civil conspiracy and defamation claims from arbitration. Palmetto Wildlife Extractors, LLC v. Ludy,
869 S.E.2d 859 (S.C. Ct. App. 2022).

Choice of arbitration forum clause in forms that employee signed as part of his work in with predecessor entity that became part
of corporation was a material and integral term of the agreement, and thus, because none of the self-regulatory organizations
(SRO) designated in forms as providers of arbitration now provided arbitration services, the failure of the arbitration form clause
invalidated any agreement to arbitrate between employee and corporation arising out of the forms. Berry v. Spang, 2021 WL
116347 (S.C. Ct. App. 2021).

Arbitration clause contained in the automobile purchase agreement was silent as to class arbitration, and thus, pursuant to
the Federal Arbitration Act (FAA), it was invalid to infer dealer's consent to class arbitration under the state Regulation of
Manufacturers, Distributors, and Dealers Act; arbitration clause provided for bilateral arbitration of disputes, and nothing else

in the purchase agreement indicated dealer affirmatively consented to class arbitration. 9 U.S.C.A. § 1 et seq.; S.C. Code
Ann. § 56-15-10 et seq. Grant v. Chevrolet, 847 S.E.2d 806 (S.C. Ct. App. 2020).

Resident's granddaughter, a nonsignatory of residency agreement between resident and residential care facility, was not
bound to arbitration provision in residency agreement under theory of equitable estoppel as applied to granddaughter's claims
for negligence, negligent infliction of emotional distress, and intentional infliction of emotional distress against facility, its
administrator, and its parent companies relating to granddaughter's discovery of resident's body in retention pond after resident
wandered out of facility; claims relied on general tort duties owed by facility to everyone, claims arose out of duties that did
not flow directly out of residency agreement, and granddaughter did not exploit or seek to enforce or benefit from residency
agreement. Weaver v. Brookdale Senior Living, Inc., 847 S.E.2d 268 (S.C. Ct. App. 2020).
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Where a party assigns agreements that include an arbitration clause, the assignor's right to compel arbitration under those

agreements is extinguished. Sanders v. Savannah Highway Automotive Company, 432 S.C. 328, 852 S.E.2d 744 (Ct. App.
2020).

The Federal Arbitration Act (FAA) presumes parties intend that the court, rather than an arbitrator, will decide gateway issues
related to arbitration, including whether the arbitration agreement is valid and enforceable and whether it covers the parties'
dispute, but parties may delegate gateway issues to an arbitrator as long as there is clear and unmistakable evidence of such

delegation. 9 U.S.C.A. § 1 et seq. Doe v. TCSC, LLC, 430 S.C. 602, 846 S.E.2d 874 (Ct. App. 2020).

If parties delegate gateway issues related to arbitration to an arbitrator, the court still retains the right and duty to determine
whether the delegation is valid and enforceable as long as the party resisting arbitration has made a direct and discrete challenge
to the validity and enforceability of the delegation clause specifically, rather than the arbitration agreement as a whole. Doe v.
TCSC, LLC, 430 S.C. 602, 846 S.E.2d 874 (Ct. App. 2020).

Customer and car dealer did not expressly delegate issue of validity and enforceability of arbitration agreement entered into at
time of car purchase to arbitrator, and thus trial court could determine that issue in customer's action against dealer; in delegation
clause of agreement, parties empowered arbitrator to resolve only the limited gateway issues of interpretation and scope of
agreement and arbitrability of claim or dispute. Doe v. TCSC, LLC, 430 S.C. 602, 846 S.E.2d 874 (Ct. App. 2020).

In determining whether a plaintiff who is a party to an agreement containing arbitration provision lacked a meaningful choice
as to whether to arbitrate, as factor in determining whether provision is unconscionable, courts should take into account the
nature of the injuries suffered by the plaintiff, whether the plaintiff is a substantial business concern, the relative disparity in
the parties' bargaining power, the parties' relative sophistication, whether there is an element of surprise in the inclusion of the
challenged clause, the conspicuousness of the clause, and whether the parties were represented by independent counsel. Doe
v. TCSC, LLC, 430 S.C. 602, 846 S.E.2d 874 (Ct. App. 2020).

Unless a challenge involving a contract with an arbitration clause is to the arbitration clause itself, the issue of the contract's

validity is considered by the arbitrator in the first instance. Damico v. Lennar Carolinas, LLC, 430 S.C. 188, 844 S.E.2d
66 (Ct. App. 2020).

A party cannot duck arbitration unless it makes a specific, pinpoint, and successful, challenge to the validity of the arbitration

provision itself; attacking the validity of the contract as a whole is not enough. Damico v. Lennar Carolinas, LLC, 430 S.C.
188, 844 S.E.2d 66 (Ct. App. 2020).

Because the terms of the section of the Arbitration Act governing the validity of an arbitration agreement and exceptions to the

Act are clear, the court must apply those terms according to their literal meaning. S.C. Code Ann. § 15-48-10. Singh v.
Singh, 837 S.E.2d 651 (S.C. Ct. App. 2019).

Court rules, decisions, and laws of the state vest the family court with exclusive jurisdiction to decide issues involving children
in the best interests of the children, and therefore any provision in an agreement or order that seeks to bind the court or limit its

jurisdiction to determine the best interests of a child is unenforceable. Singh v. Singh, 837 S.E.2d 651 (S.C. Ct. App. 2019).

Unless the parties otherwise provide, the question of the arbitrability of a claim is an issue for judicial determination. Hodge v.
UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 813 S.E.2d 292 (Ct. App. 2018).

Developers' election not to arbitrate did not waive right to seek a nonjury trial in association of condominium unit owners'
class action against developers for negligence, breach of warranty, and strict liability, although arbitration and jury trial waiver
provisions were located within section of master deed titled "alternative dispute resolution"; developers' decision to request a
bench trial was unrelated to decision not to arbitrate, jury trial and class action waivers were completely separate and distinct
from arbitration provision, and developers' inclusion of both of these subsections within the overarching alternative dispute

resolution section was intended to afford the option to either arbitrate or seek a nonjury trial. The Gates at Williams-Brice
Condominium Association v. DDC Construction, Inc, 792 S.E.2d 240 (S.C. Ct. App. 2016).
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Courts may invalidate arbitration agreements on general state law contract defenses, such as fraud, duress, and unconscionability.
One Belle Hall Property Owners Association, Inc. v. Trammell Crow Residential Company, 791 S.E.2d 286 (S.C. Ct. App.
2016).

It is the policy of state and federal law to favor arbitration, and any doubts concerning the scope of arbitrable issues should be

resolved in favor of arbitration. Wilson v. Willis, 786 S.E.2d 571 (S.C. Ct. App. 2016).

The party resisting arbitration bears the burden of proving that the claims at issue are unsuitable for arbitration. Wilson v.
Willis, 786 S.E.2d 571 (S.C. Ct. App. 2016).

Any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration. Wilson v. Willis, 786 S.E.2d
571 (S.C. Ct. App. 2016).

A claim falls within the scope of an arbitration clause if it is encompassed by the language of the clause or if a significant

relationship exists between the claim and the contract. Wilson v. Willis, 786 S.E.2d 571 (S.C. Ct. App. 2016).

An appellate court will refuse to interpret any arbitration agreement as applying to outrageous torts that are unforeseeable to a

reasonable consumer in the context of normal business dealings. Wilson v. Willis, 786 S.E.2d 571 (S.C. Ct. App. 2016).

Tort claims against agents and insurers brought by insureds and competing agents for unfair trade practices alleging that insurers
were liable under respondeat superior for failure to investigate, supervise, or audit agents, were not outrageous torts that were
unforeseeable to a reasonable consumer, as required to find that claims were not encompassed by arbitration provision in agency

agreement under which agency was permitted to sell insurance on behalf of insurers. 9 U.S.C.A. § 1 et seq. Wilson v.
Willis, 786 S.E.2d 571 (S.C. Ct. App. 2016).

Nursing home resident's diminished mental capacity prevented her from assenting to terms of arbitration agreement, and

therefore, resident's estate could not be bound by the arbitration agreement. Thompson v. Pruitt Corp., 784 S.E.2d 679 (S.C.
Ct. App. 2016).

Nursing home resident's son had neither actual nor apparent authority to execute arbitration agreement on resident's behalf, and
therefore, son did not have the authority to bind resident to the arbitration agreement; incapacity of nursing home resident, who

had dementia, prevented her from consciously or impliedly representing another to be her agent. Thompson v. Pruitt Corp.,
784 S.E.2d 679 (S.C. Ct. App. 2016).

Whether a party has agreed to arbitrate an issue is a matter of contract interpretation, and a party cannot be required to submit
to arbitration any dispute which he has not agreed to submit. Hall v. Green Tree Servicing, LLC, 413 S.C. 267, 776 S.E.2d
91 (Ct. App. 2015).

In determining whether a dispute has a significant relationship to a contract, as would support arbitrability of such dispute under
contract's arbitration clause, the court must determine whether the factual allegations underlying the claim are within the scope
of the arbitration clause, regardless of the legal label assigned to the claim. Carlson v. South Carolina State Plastering, LLC,
743 S.E.2d 868 (S.C. Ct. App. 2013).

Whether a valid arbitration agreement exists is a matter for judicial determination; in making this determination, trial courts
consider general contract defenses to ensure a meeting of the minds to arbitrate existed, and that such an agreement was not the
result of fraud, duress, or unconscionability. York v. Dodgeland of Columbia, Inc., 406 S.C. 67, 749 S.E.2d 139 (Ct. App. 2013).

When deciding a motion to compel arbitration under the South Carolina Uniform Arbitration Act (SCUAA) or the Federal
Arbitration Act (FAA), the court should look to the state law that ordinarily governs the formation of contracts in determining
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whether a valid arbitration agreement arose between the parties. 9 U.S.C.A. § 1 et seq.; Code 1976, § 15–48–10(a).

Smith v. D.R. Horton, Inc., 403 S.C. 10, 742 S.E.2d 37 (Ct. App. 2013).

Arbitration is a matter of contract law and is available only when the parties involved contractually agreed to arbitrate;
accordingly, a party may seek revocation of the contract under such grounds as exist at law or in equity, including fraud, duress,

and unconscionability. Code 1976, § 15–48–10(a). Lucey v. Meyer, 736 S.E.2d 274 (S.C. Ct. App. 2012), reh'g granted,
(Oct. 24, 2012).

To decide whether an arbitration agreement encompasses a dispute, a court must determine whether the factual allegations

underlying the claim are within the scope of the broad arbitration clause, regardless of the label assigned to the claim. Pearson
v. Hilton Head Hosp., 733 S.E.2d 597 (S.C. Ct. App. 2012).

Notice of arbitration provision of master deed governing relationship between homeowners' association members and
condominium developers did not appear on first page of master deed as required by Uniform Arbitration Act, thus rendering
provision inoperable and relieving members of any requirement to resolve dispute through arbitration; although deed language
identified second page as first page, page preceding that page, or actual first page, prominently displayed title of document,
contained stamp of Register of Deeds with book and page numbers, and provided name of parties and law firm and contact

information for lawyer who "prepared" master deed. Code 1976, § 15–48–10(a). Richland Horizontal Property Regime
Homeowners Ass'n, Inc. v. Sky Green Holdings, Inc., 708 S.E.2d 225 (S.C. Ct. App. 2011).

Determination regarding whether a valid arbitration agreement existed was a gateway matter for the trial court to consider,
rather than an arbitrator, where former employee was challenging the validity of the arbitration clause, rather than the entire
employment agreement, and arbitration clause at issue did not expressly provide that any issues relating to its validity, existence,

or scope would be submitted to an arbitrator. Davis v. KB Home of South Carolina, Inc., 394 S.C. 116, 713 S.E.2d 799
(Ct. App. 2011).

Arbitration is a matter of contract, and a party cannot be required to submit to arbitration any dispute which he has not agreed

to submit. 9 U.S.C.A. § 2. Davis v. KB Home of South Carolina, Inc., 394 S.C. 116, 713 S.E.2d 799 (Ct. App. 2011).

Arbitration clauses are severable from the contracts in which they are embedded; therefore, the issue of the arbitration clause's

validity is distinct from the substantive validity of the contract as a whole. Davis v. KB Home of South Carolina, Inc., 394
S.C. 116, 713 S.E.2d 799 (Ct. App. 2011).

A party cannot avoid arbitration through rescission of the entire contract when there is no independent challenge to the arbitration

clause. Davis v. KB Home of South Carolina, Inc., 394 S.C. 116, 713 S.E.2d 799 (Ct. App. 2011).

Provision of employment application that required arbitration of any dispute arising out of or related to employee's employment
was superseded and rendered invalid by the presence of a merger clause in his subsequent employment agreement, where
by virtue of its express terms, the employment agreement at issue superseded any prior agreements, and neither employment

application nor the arbitration clause contained therein was referenced in the subsequent offer letter agreement. Davis v. KB
Home of South Carolina, Inc., 394 S.C. 116, 713 S.E.2d 799 (Ct. App. 2011).

Arbitration clause in employment application was not admissible to modify or add to the terms of a subsequent employment
application that contained a merger clause, where the employment application was executed two months prior to the employment

agreement. Davis v. KB Home of South Carolina, Inc., 394 S.C. 116, 713 S.E.2d 799 (Ct. App. 2011).

Vendor's claims against prospective purchasers of condominium building for breach of preconstruction contract, specific
performance, and declaratory judgment did not come within scope of contract's arbitration clause; disputes that arose out of
contract itself were absent from reach of arbitration clause, which was drawn specifically and limited matters that could be
arbitrated to disputes that resulted from development, design, construction, condition, merchantability, habitability, fitness for
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particular purpose, or any other implied or express warranty for common elements of or individual units at condominium.
Faltaous v. Anderson Ocean Club Development, LLC, 693 S.E.2d 434 (S.C. Ct. App. 2010).

Unless the parties provide otherwise, the question of the arbitrability of a claim is an issue for judicial determination. Faltaous
v. Anderson Ocean Club Development, LLC, 693 S.E.2d 434 (S.C. Ct. App. 2010).

The policy of South Carolina is to favor arbitration of disputes. Faltaous v. Anderson Ocean Club Development, LLC, 693
S.E.2d 434 (S.C. Ct. App. 2010).

Arbitration is a matter of contract, and a party cannot be required to submit to arbitration any dispute that he or she has not
agreed to submit. Faltaous v. Anderson Ocean Club Development, LLC, 693 S.E.2d 434 (S.C. Ct. App. 2010).

Because arbitration rests on the agreement of the parties, the range of issues that can be arbitrated is restricted by the terms of
the agreement. Faltaous v. Anderson Ocean Club Development, LLC, 693 S.E.2d 434 (S.C. Ct. App. 2010).

To decide whether an arbitration agreement encompasses a dispute, Court of Appeals must determine whether the factual
allegations underlying the claim are within the scope of the arbitration clause, regardless of the label assigned to the claim.
Faltaous v. Anderson Ocean Club Development, LLC, 693 S.E.2d 434 (S.C. Ct. App. 2010).

Any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration. Faltaous v. Anderson Ocean
Club Development, LLC, 693 S.E.2d 434 (S.C. Ct. App. 2010).

Buyer of corporation could pursue in arbitration indemnification counterclaims against seller, although exception to mandatory
arbitration clause in acquisition agreement allowed any party to seek and obtain damages and injunctive and other equitable
relief without resorting to negotiations or arbitration; buyer could choose to bring indemnification claim in arbitration or in
court. Stecker v. TALX Corp., 681 S.E.2d 890 (S.C. Ct. App. 2009).

Borrower's claims, which were made against lenders for intentional infliction of emotional distress, negligence, negligent hiring/
supervision, and unfair trade practices and which arose from misuse of borrower's financial information by lenders' employees
after consumer loan was paid off, were not subject to loan agreement's arbitration provision; tort claims did not arise out of loan
agreement, claims could be proved independently of agreement, and borrower did not intend to agree to maintain contractual
relationship with lenders in perpetuity after borrower paid off loan. Simpson v. World Finance Corp. of South Carolina, 623
S.E.2d 877 (S.C. Ct. App. 2005).

The question whether a claim is subject to arbitration is a matter of judicial determination, unless the parties have provided

otherwise. Aiken v. World Finance Corp. of South Carolina, 623 S.E.2d 873 (S.C. Ct. App. 2005).

Borrower's claims against finance corporation for intentional infliction of emotional distress, negligence, negligent hiring/
supervision, and unfair trade practices were not subject to arbitration, even though the parties' arbitration agreement stated
that it applied to claims arising out of any relationship between borrower and corporation and that it applied even if borrower
had repaid his loan; borrower's tort claims were independent of the parties' loan agreement and required no reference to that
agreement, at the time corporation's former employees misused borrower's personal information his loan had been paid in full,
and borrower could not have foreseen the future tortious conduct of corporation's employees at the time he entered into the loan

agreements. Aiken v. World Finance Corp. of South Carolina, 623 S.E.2d 873 (S.C. Ct. App. 2005).

Arbitration is a matter of contract, and the range of issues that can be arbitrated is restricted by the terms of the agreement.

Aiken v. World Finance Corp. of South Carolina, 623 S.E.2d 873 (S.C. Ct. App. 2005).

A trial court may not refuse to enforce an otherwise valid arbitration provision on the basis of judicial economy. Wellman, Inc.
v. Square D Co., 620 S.E.2d 86 (S.C. Ct. App. 2005), reh'g denied, (Sept. 21, 2005).

Under ipso facto clause of construction consortium agreement, bankrupt construction consortium member lost its decision-
making authority regarding consortium matters, and thus, bankrupt member had no authority to demand arbitration in
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constructed facility owner's action against consortium. Wellman, Inc. v. Square D Co., 620 S.E.2d 86 (S.C. Ct. App. 2005),
reh'g denied, (Sept. 21, 2005).

The question whether a claim is subject to arbitration is a matter for judicial determination, unless the parties have provided

otherwise. Chassereau v. Global-Sun Pools, Inc., 611 S.E.2d 305 (S.C. Ct. App. 2005), reh'g denied, (Apr. 21, 2005).

Arbitration is a matter of contract, and a party cannot be required to submit to arbitration any dispute that the party has not

agreed to submit. Chassereau v. Global-Sun Pools, Inc., 611 S.E.2d 305 (S.C. Ct. App. 2005), reh'g denied, (Apr. 21, 2005).

Arbitration rests on the agreement of the parties, and the range of issues that can be arbitrated is restricted by the terms of the

agreement. Chassereau v. Global-Sun Pools, Inc., 611 S.E.2d 305 (S.C. Ct. App. 2005), reh'g denied, (Apr. 21, 2005).

To decide whether an arbitration agreement encompasses a dispute a court must determine whether the factual allegations
underlying the claim are within the scope of the broad arbitration clause, regardless of the label assigned to the claim.

Chassereau v. Global-Sun Pools, Inc., 611 S.E.2d 305 (S.C. Ct. App. 2005), reh'g denied, (Apr. 21, 2005).

Any doubts concerning the scope of arbitration should be resolved in favor of arbitration. Chassereau v. Global-Sun Pools,
Inc., 611 S.E.2d 305 (S.C. Ct. App. 2005), reh'g denied, (Apr. 21, 2005).

Homeowner's claims against pool construction company and employee based on employee's alleged defamation and harassing
phone calls after homeowner failed to complete payment for pool were not claims "arising out of" the pool construction contract
and thus were not covered by contract's arbitration clause; claims were completely separate from the contract, and claims could

be proven independently of the contract. Chassereau v. Global-Sun Pools, Inc., 611 S.E.2d 305 (S.C. Ct. App. 2005), reh'g
denied, (Apr. 21, 2005).

The policy in South Carolina is to favor arbitration of disputes. Evans v. Accent Manufactured Homes, Inc., 352 S.C. 544,
575 S.E.2d 74 (Ct. App. 2003).

The question of the arbitrability of a claim is an issue for judicial determination, unless the parties provide otherwise. Evans
v. Accent Manufactured Homes, Inc., 352 S.C. 544, 575 S.E.2d 74 (Ct. App. 2003).

Arbitration provision in contract to provide design, drawing, and architectural services in the construction of a restaurant failed
to meet standard of the South Carolina Arbitration Act and its notice provision; although contract contained an arbitration clause

for settling disputes, it contained no notice that it is subject to arbitration. SC Code 1976, § 15-48-10(a). Blanton v. Stathos,
351 S.C. 534, 570 S.E.2d 565 (Ct. App. 2002).

Equipment lessor was not prejudiced by lessee's delay in requesting arbitration of lessor's action to foreclose mechanics' lien,
and thus lessee did not waive its right to arbitration, where litigation with lessor had proceeded for less than eight months, only
routine administrative matters and limited discovery were involved in litigation, and parties availed themselves of circuit court's

assistance only twice, and only for standard procedures. General Equipment & Supply Co., Inc. v. Keller Rigging & Const.,
SC, Inc., 344 S.C. 553, 544 S.E.2d 643 (Ct. App. 2001).

The right to enforce an arbitration clause may be waived. General Equipment & Supply Co., Inc. v. Keller Rigging & Const.,
SC, Inc., 344 S.C. 553, 544 S.E.2d 643 (Ct. App. 2001).

In order to establish waiver of the right to arbitration, a party must show prejudice through an undue burden caused by delay

in demanding arbitration. General Equipment & Supply Co., Inc. v. Keller Rigging & Const., SC, Inc., 344 S.C. 553, 544
S.E.2d 643 (Ct. App. 2001).
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There is no set rule as to what constitutes a waiver of the right to arbitrate; the question depends on the facts of each case.

General Equipment & Supply Co., Inc. v. Keller Rigging & Const., SC, Inc., 344 S.C. 553, 544 S.E.2d 643 (Ct. App. 2001).

A party seeking to establish waiver of the opposing party's right to arbitrate has the burden of showing prejudice through an

undue burden caused by a delay in the demand for arbitration. General Equipment & Supply Co., Inc. v. Keller Rigging &
Const., SC, Inc., 344 S.C. 553, 544 S.E.2d 643 (Ct. App. 2001).

Mere inconvenience to an opposing party is not sufficient to establish prejudice, and thus invoke waiver of right to arbitrate.

General Equipment & Supply Co., Inc. v. Keller Rigging & Const., SC, Inc., 344 S.C. 553, 544 S.E.2d 643 (Ct. App. 2001).

The policy of the United States and South Carolina is to favor arbitration of disputes. Tritech Elec., Inc. v. Frank M. Hall &
Co., 343 S.C. 396, 540 S.E.2d 864 (Ct. App. 2000).

The requirement to arbitrate does not arise spontaneously, but must be contractually agreed to by the parties involved. Tritech
Elec., Inc. v. Frank M. Hall & Co., 343 S.C. 396, 540 S.E.2d 864 (Ct. App. 2000).

The existence of a contractually agreed-upon arbitration clause is a question of law. Tritech Elec., Inc. v. Frank M. Hall & Co.,
343 S.C. 396, 540 S.E.2d 864 (Ct. App. 2000).

There is strong presumption in favor of the validity of arbitration agreements because of the strong policy favoring arbitration.

Towles v. United HealthCare Corp., 338 S.C. 29, 524 S.E.2d 839 (Ct. App. 1999).

In determining whether agreement to arbitrate exists, court should apply ordinary state law principles that govern the formation

of contracts. Towles v. United HealthCare Corp., 338 S.C. 29, 524 S.E.2d 839 (Ct. App. 1999).

Determining whether party agreed to arbitrate particular dispute is issue for judicial determination to be decided as a matter of

contract. Towles v. United HealthCare Corp., 338 S.C. 29, 524 S.E.2d 839 (Ct. App. 1999).

Arbitration clause is a contractual term, and general rules of contract interpretation must be applied to determine clause's

applicability to a particular dispute. Towles v. United HealthCare Corp., 338 S.C. 29, 524 S.E.2d 839 (Ct. App. 1999).

When party invokes arbitration clause after contractual relationship between the parties has ended, parties' intent governs

whether clause's authority extends beyond termination of the contract. Towles v. United HealthCare Corp., 338 S.C. 29, 524
S.E.2d 839 (Ct. App. 1999).

Any doubts concerning scope of arbitrable issues should be resolved in favor of arbitration, whether the problem at hand is the

construction of the contract language itself or allegation of waiver, delay, or a like defense to arbitrability. Towles v. United
HealthCare Corp., 338 S.C. 29, 524 S.E.2d 839 (Ct. App. 1999).

Parties to separation agreement may agree to submit all disputes, other than those involving their children, to arbitration and

thus deprive family court of its traditional powers of enforcement over those disputes. South Carolina Code § 15–48–10(a).
Messer, Ex parte, 333 S.C. 391, 509 S.E.2d 486 (Ct. App. 1998).

Validity of arbitration clause which is attacked on the grounds of unconscionability raises question of law. South Carolina Code

§ 36–2–302. Lackey v. Green Tree Financial Corp., 330 S.C. 388, 498 S.E.2d 898 (Ct. App. 1998).

Party desiring to avoid arbitration clause on grounds that no reasonable person would have agreed to it merely because it
precludes judicial remedies must demonstrate how he or she has been prejudiced by compelled arbitration, which requires, at
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§ 7. Generally, 2 S.C. Jur. Arbitration § 7
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the least, identification of judicial relief not available in arbitration. Lackey v. Green Tree Financial Corp., 330 S.C. 388,
498 S.E.2d 898 (Ct. App. 1998).

Arbitration notice in contract satisfied statutory requirement that arbitration notices be typed in underlined capital letters, even
though notice was not underlined and, thus, contract dispute was subject to arbitration; notice was printed in large, boldface,
capital letters and court would not adhere to narrow interpretation of statute that "underline" means "to draw line under" since
such interpretation could lead to absurd result that underlined notice typed in tiny letters would satisfy statute, while notice
typed in bold, large, capital letters would not. Soil Remediation Co. v. Nu-Way Environmental, Inc., 317 S.C. 274, 453 S.E.2d
253 (S.C.App. 1994).

[END OF SUPPLEMENT]

Westlaw. © 2022 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 S.C. Code Ann. § 15-48-10(a) (Law. Co-op. Supp. 1989).

2 Id.

3 Id. ; Timms v. Greene, 310 S.C. 469, 427 S.E.2d 642 (1993).

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government
Works.
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Act 279

S.778

AN ACT TO AMEND THE CODE OF LAWS OF SOUTH CAROLINA, 1976, BY ADDING ARTICLE
8 TO TITLE 62 SO AS TO ENACT THE “SOUTH CAROLINA UNIFORM POWER OF ATTORNEY

ACT”; TO DEFINE APPLICABLE TERMS; TO OUTLINE THE ARTICLE'S REQUIREMENTS AND
APPLICABILITY, AND TO PROVIDE EXCEPTIONS; AND TO AMEND PART 5, ARTICLE 5, TITLE 62,
RELATING TO POWERS OF ATTORNEY, SO AS TO ENACT THE “SOUTH CAROLINA STATUTORY

HEALTH CARE POWER OF ATTORNEY ACT”; TO DEFINE APPLICABLE TERMS; TO OUTLINE
THE PART'S REQUIREMENTS AND APPLICABILITY; TO PROVIDE EXECUTION AND WITNESS

REQUIREMENTS; AND TO SPECIFY THE PROPER FORM OF A HEALTH CARE POWER OF ATTORNEY.

Be it enacted by the General Assembly of the State of South Carolina:

South Carolina Uniform Power of Attorney Act

SECTION 1. Title 62 of the 1976 Code is amended by adding:

T. 62 Art. 8

Article 8

South Carolina Uniform Power of Attorney Act

T. 62 Art. 8 Pt. 1

Part 1

<< SC ST § 62–8–101 >>

Section 62–8–101. This article may be cited as the “South Carolina Uniform Power of Attorney Act”.

Reporter's Comment
This article incorporates much of the Uniform Power of Attorney Act and retains some of the prior provisions of the South
Carolina Code Sections 62–5–501 through 62–5–503, including the recording of a durable power of attorney. It does not,
however, incorporate the option for a statutory power of attorney found in the Act.The concept of a “power of attorney” was first
incorporated into the Uniform Probate Code in 1969 to offer an inexpensive method of surrogate decision making to those whose
modest assets did not justify pre-incapacity planning with a trust or post-incapacity property management with a guardianship.
After more than three decades, the durable power of attorney is now used by both the wealthy and the non-wealthy for incapacity
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planning as well as convenience. The Uniform Power of Attorney Act (2006) (UPOAA) is necessary because over the years
many states adopted non-uniform provisions to deal with issues on which the Uniform Probate Code and the original Uniform
Durable Power of Attorney Act are silent. The UPOAA, which provides uniformity on these issues, enhances the usefulness of
durable powers while protecting the principal, the agent, and those who deal with the agent.A national study of durable powers
of attorney, conducted in 2002, revealed the need to address numerous issues not contemplated in the original Uniform Durable
Power of Attorney Act such as the authority of multiple agents, the authority of later-appointed guardians, and the impact of
dissolution or annulment of the principal's marriage to the agent. The study also revealed other topics about which the states
had legislated, although not necessarily in a divergent manner, including: successor agents, execution requirements, portability,
sanctions for dishonor of a power of attorney, and restrictions on powers that alter a principal's estate plan. In a national survey,
trust and estate lawyers' responses demonstrated a high degree of consensus about the need to improve portability and acceptance
of powers of attorneys as well as the need to better protect incapacitated principals.The UPOAA, which supersedes the Uniform
Durable Power of Attorney Act, the Uniform Statutory Form Power of Attorney Act, and Article 5, Part 5 of the Uniform
Probate Code, consists of four articles. South Carolina's version of the Act is generally based on three of the articles, which
are included in the South Carolina Act as parts of Article 8 of Title 62. Although the South Carolina version generally follows
the UPOAA, some provisions are different.The first article of the UPOAA contains all of the general provisions that pertain
to creation and use of a power of attorney. While most of these provisions are default rules that can be altered by the power
of attorney, certain mandatory provisions in Article 1 serve as safeguards for the protection of the principal, the agent, and
persons who are asked to rely on the agent's authority. Article 2 of the UPOAA provides default definitions for the various areas
of authority that can be granted to an agent. The genesis for most of these definitions is the Uniform Statutory Form Power
of Attorney Act (1988); however, the language is updated where necessary to reflect modern day transactions. Article 2 also
identifies certain areas of authority that must be granted with express language because of the propensity of such authority to
dissipate the principal's property or alter the principal's estate plan. Article 3 of the UPOAA contains an optional statutory form
that is designed for use by lawyers as well as lay persons. Step-by-step prompts are given for designation of the agent, successor
agents, and the grant of authority. The South Carolina version of the Act does not adopt an optional statutory form and reserves
Part 3 of Article 8 of Title 62 for possible later use. Article 3 of the UPOAA also contains a sample agent certification form.
The South Carolina version provides a sample certification form at Section 62–8–119(f). Article 4 of the UPOAA contains
miscellaneous provisions concerning the relationship of the Act to other law and pre-existing powers of attorney.The UPOAA
seeks to preserve the durable power of attorney as a low-cost, flexible, and private form of surrogate decision making while
deterring use of the power of attorney as a tool for financial abuse of incapacitated individuals. It contains provisions that
encourage acceptance of powers of attorney by third persons, safeguard incapacitated principals, and provide clearer guidelines
for agents.The UPOAA provides broad protection for good faith acceptance or refusal of an acknowledged power of attorney,
consequences for unreasonable refusal of an acknowledged power of attorney, and recognition of the portability of powers of
attorney validly created under other law. The UPOAA seeks to address the problem of arbitrary refusals of powers of attorney
by entities such as banks, brokerage houses, and insurance companies.Protections for the principal under the UPOAA are multi-
faceted and include: mandatory as well as default fiduciary duties for the agent; liability for agent misconduct; broad standing
provisions for judicial review of the agent's conduct; and the requirement of express language to grant certain authority that
could dissipate the principal's property or alter the principal's estate plan. Mandatory duties include acting in good faith, within
the scope of the authority granted and according to the principal's reasonable expectations (or, if unknown, the principal's best
interest). Default duties that can be varied in the power of attorney include the duty to preserve the principal's estate plan
(subject to certain qualifications) and the duty to cooperate with the person who has the principal's health-care decision making
authority.The UPOAA recognizes that many agents are family members who have inherent conflicts of interest, but that these
conflicts may not, in and of themselves, prevent an agent from acting competently for the principal's benefit. While it is well-
accepted that an agent under a power of attorney is a fiduciary, most state statutes do not specify what that means. The UPOAA
addresses this dilemma in a default provision which recognizes that an agent who acts with care, competence, and diligence
for the best interest of the principal is not liable solely because the agent also benefits from the act or has conflicting interests.
Furthermore, the Uniform Act permits the principal to include in the power of attorney an exoneration clause for the benefit
of the agent. Another provision that operates to the benefit of both the principal and the agent is one requiring notice of an
agent's resignation. If the agent cannot effectively notify the principal because the principal is incapacitated, the provision gives
a hierarchy of persons to whom the agent may give notice, including a governmental agency having authority to protect the
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welfare of the principal.In the final analysis, there may be no perfect solution to meet the surrogate decision making needs of
our aging society, but the UPOAA balances the competing interests at stake with legislative reforms that enhance the usefulness
of durable powers while at the same time protecting the principal, the agent, and those who deal with the agent.

<< SC ST § 62–8–102 >>

Section 62–8–102. For purposes of this article:

(1) “Agent” means a person granted authority to act for a principal under a power of attorney, whether denominated an agent,
attorney-in-fact, or otherwise. The term includes an original agent, coagent, successor agent, and a person to whom an agent's
authority is delegated. An agent is a fiduciary.

(2) “Durable,” with respect to a power of attorney, means not terminated by the principal's incapacity.

(3) “Electronic” means relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic, or similar
capabilities.

(4) “Good faith” means honesty in fact.

(5) “Incapacity” means inability of an individual to manage property or business affairs because the individual:

(A) has an impairment in the ability to receive and evaluate information or make or communicate decisions even with the
use of technological assistance; or

(B) is:

(i) missing;

(ii) detained, including incarcerated in a penal system; or

(iii) outside the United States and unable to return.

(6) “Person” means an individual, corporation, business trust, estate, trust, partnership, limited-liability company, association,
joint venture, public corporation, government or governmental subdivision, agency, or instrumentality, or another legal or
commercial entity.

(7) “Power of attorney” means a writing or other record that grants authority to an agent to act in the place of the principal,
whether or not the term “power of attorney” is used.

(8) “Presently exercisable general power of appointment”, with respect to property or a property interest subject to a power
of appointment, means power exercisable at the time in question to vest absolute ownership in the principal individually, the
principal's estate, the principal's creditors, or the creditors of the principal's estate. The term includes a power of appointment not
exercisable until the occurrence of a specified event, the satisfaction of an ascertainable standard, or the passage of a specified
period only after the occurrence of the specified event, the satisfaction of the ascertainable standard, or the passage of the
specified period. The term does not include a power exercisable in a fiduciary capacity or only by will.

(9) “Principal” means an individual with contractual capacity who grants authority to an agent in a power of attorney.

(10) “Property” means anything that may be the subject of ownership, whether real or personal, or legal or equitable, or any
interest or right in the property.
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(11) “Record” means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and
is retrievable in perceivable form.

(12) “State” means a state of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, or a
territory or insular possession subject to the jurisdiction of the United States.

(13) “Stocks and bonds” means stocks, bonds, mutual funds, and all other types of securities and financial instruments, whether
held directly, indirectly, or in another manner. The term does not include commodity futures contracts and call or put options
on stocks or stock indexes.

Reporter's Comment
Although most of the definitions in Section 62–8–102 are self-explanatory, a few of the terms warrant further comment.“Agent”
replaces the term “attorney in fact” used in prior Sections 62–5–501 through 62–5–503, which this Act replaces. This change
was made to avoid confusion about the meaning of the term and the difference between an attorney in fact and an attorney at
law.“Incapacity” replaces the term “disability” used in the replaced sections in recognition that disability does not necessarily
render an individual incapable of property and business management. The definition of incapacity stresses the operative
consequences of the individual's impairment-inability to manage property and business affairs-rather than the impairment itself.
The definition of incapacity in the Act is also consistent with the standard for appointment of a conservator under Section
401 of the Uniform Guardianship and Protective Proceedings Act as amended in 1997.The definition of “power of attorney”
clarifies that the term applies to any grant of authority in a writing or other record from a principal to an agent which appears
from the grant to be a power of attorney, without regard to whether the words “power of attorney” are actually used in the
grant.“Presently exercisable general power of appointment” is defined to clarify that where the phrase appears in the Act it does
not include a power exercisable by the principal in a fiduciary capacity or exercisable only by will. Cf. Restatement (Third) of
Property (Wills and Don. Trans.) Section 19.8 cmt. d (Tentative Draft No. 5, approved 2006) (noting that unless the donor of
a presently exercisable power of attorney has manifested a contrary intent, it is assumed that the donor intends that the donee's
agent be permitted to exercise the power for the benefit of the donee). Including in a power of attorney the authority to exercise
a presently exercisable general power of appointment held by the principal is consistent with the objective of giving an agent
comprehensive management authority over the principal's property and financial affairs. The term appears in Section 62–8–
211 (Estates, Trusts, and Other Beneficial Interests) in the context of authority to exercise for the benefit of the principal a
presently exercisable general power of appointment held by the principal (see Section 62–8–211(b)(3)), and in Section 62–
8–217 (Gifts) in the context of authority to exercise for the benefit of someone else a presently exercisable general power of
appointment held by the principal (see Section 62–8–217(b)(1)). If a principal wishes to delegate authority to exercise a power
that the principal holds in a fiduciary capacity, Section 62–8–201(a)(7) requires that the power of attorney contain an express
grant of such authority. Furthermore, delegation of a power held in a fiduciary capacity is possible only if the principal has
authority to delegate the power, and the agent's authority is necessarily limited by whatever terms govern the principal's ability
to exercise the power.“Principal” is defined to incorporate South Carolina's requirement that the person executing the power of
attorney or a revocation of a power of attorney must have contractual capacity. See In re Thames, 344 S.C. 564, 544 S.E. 2d
854 (Ct. App. 2001); see also, Gaddy v. Douglass, 359 S.C. 329, 597 S.E.2d 12 (Ct. App. 2004).

<< SC ST § 62–8–103 >>

Section 62–8–103. This article applies to all powers of attorney except a:

(1) power to the extent it is coupled with an interest in the subject of the power, including a power given to or for the benefit
of a creditor in connection with a credit transaction;

(2) proxy or other delegation to exercise voting rights or management rights with respect to an entity;
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(3) power created on a form prescribed by a government or governmental subdivision, agency, or instrumentality for a
governmental purpose;

(4) power created on a form provided by a financial institution or brokerage firm that relates to the account at the financial
institution or brokerage firm and is intended for use solely by the financial institution or brokerage firm.

Reporter's Comment
The South Carolina Uniform Power of Attorney Act is intended to be comprehensive with respect to delegation of surrogate
decision making authority over an individual's property and property interests, whether for the purpose of incapacity planning
or mere convenience. Given that an agent will likely exercise authority at times when the principal cannot monitor the agent's
conduct, the Act specifies minimum agent duties and protections for the principal's benefit. These provisions, however, may not
be appropriate for all delegations of authority that might otherwise be included within the definition of a power of attorney. This
section lists delegations of authority that are excluded from the Act because the subject matter of the delegation, the objective
of the delegation, the agent's role with respect to the delegation, or a combination of the foregoing, would make application
of the Act's provisions inappropriate.Subsection (a)(1) excludes a power to the extent that it is coupled with an interest in the
subject of the power. This exclusion addresses situations where, due to the agent's interest in the subject matter of the power,
the agent is not intended to act as the principal's fiduciary. See Restatement (Third) of Agency Section 3.12 (2006) and M.T.
Brunner, Annotation, What Constitutes Power Coupled with Interest within Rule as to Termination of Agency, 28 A.L.R.2d
1243 (1953). Common examples of powers coupled with an interest include powers granted to a creditor to perfect or protect
title in, or to sell, pledged collateral. While the example of “a power given to or for the benefit of a creditor in connection with a
credit transaction” is highlighted in subsection (a)(1), it is not meant to exclude application of subsection (a)(1) to other contexts
in which a power may be coupled with an interest, such as a power held by an insurer to settle or confess judgment on behalf of
an insured. See, e.g., Hayes v. Gessner, 52 N.E.2d 968 (Mass. 1944).Subsection (a)(2) excludes from the Act a proxy or other
delegation to exercise voting rights or management rights with respect to an entity. The rules with respect to those rights are
typically controlled by entity-specific statutes within a jurisdiction. See, e.g., Model Bus. Corp. Act Section 7.22 (2002); Unif.
Ltd. Partnership Act Section 118 (2001); and Unif. Ltd. Liability Co. Act Section 404(e) (1996). Notwithstanding the exclusion
of such delegations from the operation of this Act, Section 62–8–209 contemplates that a power granted to an agent with respect
to operation of an entity or business includes the authority to “exercise in person or by proxy ... a right, power, privilege, or
option the principal has or claims to have as the holder of stocks and bonds ....”(see paragraph (5) of Section 62–8–209). Thus,
while a person that holds only a proxy pursuant to an entity voting statute will not be subject to the provisions of this Act, an
agent that is granted Section 62–8–209 authority is subject to the Act because the principal has given the agent authority that is
greater than that of a mere voting proxy. In fact, typical entity statutes contemplate that a principal's agent or “attorney in fact”
may appoint a proxy on behalf of the principal. See, e.g., Model Bus. Corp. Act § 7.22 (2002); Unif. Ltd. Partnership Act §
118 (2001); and Unif. Ltd. Liability Co. Act § 404(e) (1996).Subsection (a)(3) excludes from the Act any power created on a
governmental form for a governmental purpose. Like the excluded powers in subsections (1) and (2), the authority for a power
created on a governmental form emanates from other law and is generally for a limited purpose. Notwithstanding this exclusion,
the Act specifically provides in paragraph (7) of Section 62–8–203 that a grant of authority to an agent includes, with respect
to that subject matter, authority to “prepare, execute, and file a record, report, or other document to safeguard or promote the
principal's interest under a statute or governmental regulation.” Section 62–8–203, paragraph (8), further clarifies that the agent
has the authority to “communicate with any representative or employee of a government or governmental subdivision, agency,
or instrumentality, on behalf of the principal.” The intent of these provisions is to minimize the need for a special power on a
governmental form with respect to any subject matter over which an agent is granted authority under the Act.Subsection (a)
(4) excludes from the Act any power created on a financial institution form for internal purposes. Like the excluded powers in
subsections (1), (2), and (3), the authority for a power created on a financial institution form emanates from other law and is
generally for a limited purpose. The intent of these provisions is to not interfere with the private business relationship which
exists between the financial institution and the principal.Sections 62–5–501 through 62–5–518 deal with health care powers
of attorney and replace former Section 62–5–504, but the new sections merely renumber the former provisions and do not
change the substance of former Section 62–5–504. Section 62–5–502, formerly Section 62–5–504(B), provides that “[s]statutory
provisions that refer to a durable power of attorney or judicial interpretations of the law relating to durable powers of attorney
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apply to a health care power of attorney to the extent that they are not inconsistent with this Part” (Sections 62–5–501 through
62–5–518). The Act recognizes that matters of financial management and health-care decision making are often interdependent.
The Act consequently provides in Section 62–8–114(b)(5) a default rule that an agent under the Act must cooperate with the
principal's health-care decision maker.

<< SC ST § 62–8–104 >>

Section 62–8–104. A power of attorney created pursuant to this part after the effective date is durable unless it expressly provides
that it is terminated by the incapacity of the principal.

Reporter's Comment
Section 62–8–104 establishes that a power of attorney created after the effective date of the Act is durable unless it expressly
states otherwise. This default rule is the reverse of South Carolina's previous approach and is based on the assumption that
most principals prefer durability as a hedge against the need for conservatorship or guardianship. See also Section 62–8–107
Reporter's Comment (noting that the default rules of the jurisdiction's law under which a power of attorney is created, including
the default rule for durability, govern the meaning and effect of a power of attorney).

<< SC ST § 62–8–105 >>

Section 62–8–105. A power of attorney must be:

(1) signed by the principal or in the principal's presence by another individual directed by the principal to sign the principal's
name on the power of attorney;

(2) attested with the same formality and with the same requirements as to witnesses as a will in South Carolina; and

(3) acknowledged or proved pursuant to Section 30–5–30.

Reporter's Comment
This section retains the requirement that the principal's act of signing the power of attorney must be witnessed in the same
manner as a will in South Carolina and also either acknowledged by the principal in the presence of a notary or attested to by
one of the witnesses in the presence of a notary and, under Section 62–8–102(9), the principal must have contractual capacity.
As a practical matter, these requirements are also necessary to create a valid power of attorney that may be recorded as described
in Section 62–8–109(c).

<< SC ST § 62–8–106 >>

Section 62–8–106. (a) A power of attorney executed on or after the effective date of this article is valid if its execution complies
with Section 62–8–105.

(b) A power of attorney executed before the effective date of this article is valid if its execution complied with the law of this
State as it existed at the time of execution.

(c) A power of attorney executed other than in this State that is not otherwise valid under subsection (a) or (b) is valid in this
State if, when the power of attorney was executed, the execution complied with the:

(1) law of the jurisdiction that determines the meaning and effect of the power of attorney pursuant to Section 62–8–107; or

(2) requirements for a military power of attorney pursuant to 10 U.S.C. Section 1044b, as amended.
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(d) Except as otherwise provided by statute other than this part, a photocopy or electronically transmitted copy of an original
power of attorney has the same effect as the original.

Reporter's Comment
One of the purposes of the South Carolina Uniform Power of Attorney Act is promotion of the portability and use of powers
of attorney. This section makes clear that the Act does not affect the validity of pre-existing powers of attorney executed under
prior law in South Carolina, powers of attorney validly created under the law of another jurisdiction, and military powers of
attorney. While the effect of this section is to recognize the validity of powers of attorney created under other law, it does not
abrogate the traditional grounds for contesting the validity of execution such as lack of contractual capacity, forgery, fraud, or
undue influence.This section also provides that unless otherwise required, a photocopy or electronically transmitted copy has
the same effect as the original.

<< SC ST § 62–8–107 >>

Section 62–8–107. The meaning and effect of a power of attorney is determined by the law of the jurisdiction indicated in
the power of attorney and, in the absence of an indication of jurisdiction, by the law of the jurisdiction in which the power
of attorney was executed.

Reporter's Comment
This section recognizes that a foreign power of attorney, or one executed before the effective date of the South Carolina Uniform
Power of Attorney Act, may have been created under different default rules than those in this Act. Section 62–8–107 provides
that the meaning and effect of a power of attorney is to be determined by the law under which it was created. For example, the
law in another jurisdiction may provide for different default rules with respect to durability of a power of attorney (see Section
62–8–104), the authority of coagents (see Section 62–8–111) or the scope of specific authority such as the authority to make
gifts (see Section 62–8–217). Section 62–8–107 clarifies that the principal's intended grant of authority will be neither enlarged
nor narrowed by virtue of the agent using the power in a different jurisdiction. For a discussion of the issues that can arise with
inter-jurisdictional use of powers of attorney, see Linda S. Whitton, Crossing State Lines with Durable Powers, Prob. & Prop.,
Sept./Oct. 2003, at 28.This section also establishes an objective means for determining what jurisdiction's law the principal
intended to govern the meaning and effect of a power of attorney. The phrase, “the law of the jurisdiction indicated in the power
of attorney,” is intentionally broad, and includes any statement or reference in a power of attorney that indicates the principal's
choice of law. Examples of an indication of jurisdiction include a reference to the name of the jurisdiction in the title or body of
the power of attorney, citation to the jurisdiction's power of attorney statute, or an explicit statement that the power of attorney
is created or executed under the laws of a particular jurisdiction. In the absence of an indication of jurisdiction in the power of
attorney, Section 62–8–107 provides that the law of the jurisdiction in which the power of attorney was executed controls. The
distinction between “the law of the jurisdiction indicated in the power of attorney” and “the law of the jurisdiction in which the
power of attorney was executed” is an important one. The common practice of property ownership in more than one jurisdiction
increases the likelihood that a principal may execute in one jurisdiction a power of attorney that was created and intended to
be interpreted under the laws of another jurisdiction. A clear indication of the jurisdiction's law that is intended to govern the
meaning and effect of a power of attorney is therefore advisable in all powers of attorney.

<< SC ST § 62–8–108 >>

Section 62–8–108. (a) In a power of attorney, a principal may nominate a conservator or guardian for consideration by the
court if protective proceedings for the principal's estate or person are begun after the principal executes the power of attorney.
Except for good cause shown or disqualification, the court shall make its appointment in accordance with the principal's most
recent nomination.

(b) If, after a principal executes a power of attorney, a court appoints a conservator or guardian of the principal's estate or other
fiduciary charged with the management of some or all of the principal's property, the agent is accountable to the fiduciary as
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well as to the principal. Unless the power of attorney provides otherwise, appointment of a guardian terminates all or part of
the power of attorney that relates to matters within the scope of a guardianship, and appointment of a conservator terminates
all or part of the power of attorney that relates to matters within the scope of the conservatorship.

Reporter's Comment
This article gives deference to the principal's choice of agent by providing that the agent's authority continues, notwithstanding
the later court appointment of a fiduciary, unless the court acts to limit or terminate the agent's authority. This approach assumes
that the later-appointed fiduciary's authority should supplement, not truncate, the agent's authority. If, however, a fiduciary
appointment is required because of the agent's inadequate performance or breach of fiduciary duties or for other reasons such as
family discord, the court, having considered this evidence during the appointment proceedings, may limit or terminate the agent's
authority contemporaneously with appointment of the fiduciary. Section 62–8–108(b) is consistent with the Uniform Health–
Care Decisions Act Section 6(a) (1993), which provides that a guardian may not revoke the ward's advance health-care directive
unless the court appointing the guardian expressly so authorizes. Furthermore, it is consistent with the Uniform Guardianship
and Protective Proceedings Act (1997), which provides that a guardian or conservator may not revoke the ward's or protected
person's power of attorney for health-care or financial management without first obtaining express authority of the court. See
Unif. Guardianship & Protective Proc. Act Section 316(c) (guardianship), Section 411(d) (protective proceedings).Deference
for the principal's autonomous choice is evident both in the presumption that an agent's authority continues unless limited or
terminated by the court, and in the directive that the court shall appoint a fiduciary in accordance with the principal's most
recent nomination (see subsection (a)). Typically, a principal will nominate as conservator or guardian the same individual
named as agent under the power of attorney. Favoring the principal's choice of agent and nominee, an approach consistent with
most statutory hierarchies for guardian selection (see Unif. Guardianship & Protective Proc. Act Section 310(a)(2) (1997)), also
discourages guardianship petitions filed for the sole purpose of thwarting the agent's authority to gain control over a vulnerable
principal. See Unif. Guardianship & Protective Proc. Act Section 310 cmt. (1997). See also Linda S. Ershow–Levenberg,
When Guardianship Actions Violate the Constitutionally–Protected Right of Privacy, NAELA News, Apr. 2005, at 1 (arguing
that appointment of a guardian when there is a valid power of attorney in place violates the alleged incapacitated person's
constitutionally protected rights of privacy and association). See also In re Thames, 344 S.C. 564, 544 S.E. 2d 854 (Ct. App.
2001).

<< SC ST § 62–8–109 >>

Section 62–8–109. (a) Except as provided in subsection (c), a power of attorney is effective when executed pursuant to Sections
62–8–105 and 62–8–106 unless the principal provides in the power of attorney that it becomes effective at a future date or upon
the occurrence of a future event or contingency.

(1) If a power of attorney becomes effective upon the occurrence of a future event or contingency, the principal, in the power
of attorney, may authorize one or more persons to determine in a writing or other record that the event or contingency has
occurred.

(2) If a power of attorney becomes effective upon the principal's incapacity and the principal has not authorized a person to
determine whether the principal is incapacitated, or the person authorized is unable or unwilling to make the determination,
the power of attorney becomes effective upon a determination in a writing or other record by:

(A) a physician or licensed psychologist that the principal is incapacitated within the meaning of Section 62–8–102(5)
(A); or

(B) attorney at law, court of competent jurisdiction, or an appropriate governmental official that the principal is
incapacitated within the meaning of Section 62–8–102(5)(B).

(b) A person authorized by the principal in the power of attorney to determine that the principal is incapacitated may act as the
principal's personal representative pursuant to the Health Insurance Portability and Accountability Act, Sections 1171 through
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1179 of the Social Security Act, 42 U.S.C. Section 1320d, as amended, and applicable regulations, to obtain access to the
principal's health care information and communicate with the principal's health care provider.

(c) After the principal's incapacity, an agent may exercise the authority granted unto the agent under the power of attorney only
if the power of attorney has been recorded in the same manner as a deed in the county where the principal resides at the time
the instrument is recorded. If the principal resides out of State, the power of attorney may be recorded in any county where
property of the principal is located at the time the instrument is recorded. The power of attorney may be recorded before or after
the principal's incapacity. After the principal's incapacity and before recordation, the agent's authority cannot be exercised.

(d) An agent may exercise a power of attorney executed in another jurisdiction if its execution complies with Section 62–8–106
if, after the principal's incapacity, it is recorded as required in subsection (c). Notwithstanding the provisions of Section 30–5–
30, a valid power of attorney as provided for pursuant to this part, which is executed in another jurisdiction, may be recorded
as though it complies with the provisions of Section 30–5–30.

Reporter's Comment
This section establishes a default rule that a power of attorney is effective when executed. If the principal chooses to create
what is commonly known as a “springing” or contingent power of attorney-one that becomes effective at a future date or
upon a future event or contingency-the principal may authorize the agent or someone else to provide written verification that
the event or contingency has occurred. Because the person authorized to verify the principal's incapacitation will likely need
access to the principal's health information, subsection (b) qualifies that person to act as the principal's “personal representative”
for purposes of the Health Insurance Portability and Accountability Act (HIPAA). See 45 C.F.R. Section 164.502(g)(1)–(2)
(2006) (providing that for purposes of disclosing an individual's protected health information, “a covered entity must treat a
personal representative as the individual”). Section 62–8–109(b) does not, however, empower the agent to make health-care
decisions for the principal.The default rule reflects a “best practices” philosophy that any agent who can be trusted to act for
the principal under a springing power of attorney should be trustworthy enough to hold an immediate power. Survey evidence
suggests, however, that a significant number of principals still prefer springing powers, most likely to maintain privacy in the
hope that they will never need a surrogate decision maker. See Linda S. Whitton, National Durable Power of Attorney Survey
Results and Analysis, National Conference of Commissioners on Uniform State Laws, 5–7 (2002), http://www.law.upenn.edu/
bll/ulc/dpoaa/surveyoct2002.htm (reporting that 23% of lawyer respondents found their clients preferred springing powers, 61%
reported a preference for immediate powers, and 16% saw no trend; however, 89% stated that a power of attorney statute should
authorize springing powers).If the principal's incapacity is the trigger for a springing power of attorney and the principal has
not authorized anyone to make that determination, or the authorized person is unable or unwilling to make the determination,
this section provides a default mechanism to trigger the power. Incapacity based on the principal's impairment may be verified
by a physician or licensed psychologist, and incapacity based on the principal's unavailability (i.e., the principal is missing,
detained, or unable to return to the United States) may be verified by an attorney at law, judge, or an appropriate governmental
official. Examples of appropriate governmental officials who may be in a position to determine that the principal is incapacitated
within the meaning of Section 62–8–109(a)(1)(B) include an officer acting under authority of the United States Department of
State or uniformed services of the United States or a sworn federal or state law enforcement officer. The default mechanism for
triggering a power of attorney is available only when no incapacity determination has been made in accordance with the terms
of the power of attorney. It is not available to challenge the determination made by the principal's authorized designee.

<< SC ST § 62–8–110 >>

Section 62–8–110. (a) A power of attorney terminates when the:

(1) principal dies;

(2) principal becomes incapacitated, if the power of attorney is not durable;

(3) principal revokes the power of attorney;
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(4) power of attorney provides that it terminates;

(5) purpose of the power of attorney is accomplished; or

(6) principal revokes the agent's authority or the agent dies, becomes incapacitated, or resigns, and the power of attorney does
not provide for another agent to act under the power of attorney.

(b) An agent's authority terminates when the:

(1) principal revokes the authority;

(2) agent dies, becomes incapacitated, or resigns;

(3) agent's authority is revoked pursuant to Section 62–2–507, unless the power of attorney otherwise provides; or

(4) power of attorney terminates.

(c) Unless the power of attorney otherwise provides and subject to Section 62–8–109, an agent's authority is exercisable until the
agent's authority terminates under subsection (b), notwithstanding a lapse of time since the execution of the power of attorney.

(d) Termination of an agent's authority or of a power of attorney is not effective as to the agent or another person that, without
actual knowledge of the termination, acts in good faith under the power of attorney. An act so performed, unless otherwise
invalid or unenforceable, binds the principal and the principal's successors in interest.

(e) Incapacity of the principal of a power of attorney that is not durable does not revoke or terminate the power of attorney as
to an agent or other person that, without actual knowledge of the incapacity, acts in good faith under the power of attorney. An
act so performed, unless otherwise invalid or unenforceable, binds the principal and the principal's successors in interest.

(f) The execution of a power of attorney does not revoke a power of attorney previously executed by the principal unless the
subsequent power of attorney provides that the previous power of attorney is revoked or that all other powers of attorney are
revoked.

(g) Unless otherwise provided in the power of attorney, a revocation of a power of attorney must be executed in accordance with
Sections 62–8–105 and 62–8–106 and, if the power of attorney has been recorded, then the revocation also must be recorded
in the same county as the recorded power of attorney.

Reporter's Comment
This section addresses termination of a power of attorney or an agent's authority under a power of attorney. It first lists
termination events (see subsections (a) and (b)), and then lists circumstances that, in contrast, either do not invalidate the
power of attorney (see subsections (c) and (f)) or the actions taken pursuant to the power of attorney (see subsections (d) and
(e)).Subsection (c) provides that a power of attorney under the Act does not become “stale.” Unless a power of attorney provides
for termination upon a certain date or after the passage of a period of time, lapse of time since execution is irrelevant to validity,
a concept carried over from the Uniform Durable Power of Attorney Act. See Unif. Durable Power of Atty. Act Section 1 (as
amended in 1987). Similarly, subsection (f) clarifies that a subsequently executed power of attorney will not revoke a prior power
of attorney by virtue of inconsistency alone. To effect a revocation of a previously executed power of attorney, a subsequently
executed power of attorney must expressly revoke a previously executed power of attorney or state that all other powers of
attorney are revoked. The requirement of express revocation prevents inadvertent revocation when the principal intends for
one agent to have limited authority that overlaps with broader authority held by another agent. For example, the principal who
has given one agent a very broad power of attorney, including general authority with respect to real property, may later wish

362



SC LEGIS 279 (2016), 2016 South Carolina Laws Act 279 (S.778)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11

to give another agent limited authority to execute closing documents with respect to out-of-town real estate.Subsections (d)
and (e) emphasize that even a termination event is not effective as to the agent or person who, without actual knowledge of
the termination event, acts in good faith under the power of attorney. For example, the principal's death terminates a power of
attorney (see subsection (a)(1)), but an agent who acts in good faith under a power of attorney without actual knowledge of the
principal's death will bind the principal's successors in interest with that action (see subsection (d)). The same result is true if
the agent knows of the principal's death, but the person who accepts the agent's apparent authority has no actual knowledge of
the principal's death. See Restatement (Third) of Agency Section 3.11 (2006) (stating that “termination of actual authority does
not by itself end any apparent authority held by an agent”). See also Section 62–8–119(b) (stating that “[a] person that in good
faith accepts an acknowledged power of attorney without actual knowledge that the power of attorney is ... terminated ... may
rely upon the power of attorney as if the power of attorney were ... still in effect ....”). These concepts are also carried forward
from the Uniform Durable Power of Attorney Act. See Unif. Durable Power Atty. Act Section 4 (1987).Of special note in the
list of termination events is subsection (b)(3) which provides that, unless the power of attorney provides otherwise, a spouse-
agent's authority is revoked pursuant to Section 62–2–507, the so-called revocation-by-divorce statute.

<< SC ST § 62–8–111 >>

Section 62–8–111. (a) A principal may designate two or more persons to act as coagents. Unless the power of attorney otherwise
provides, each coagent may exercise its authority independently.

(b) A principal may designate one or more successor agents to act if an agent resigns, dies, becomes incapacitated, is not
qualified to serve, or declines to serve. A principal may grant authority to designate one or more successor agents to an agent
or other person designated by name, office, or function. Unless the power of attorney otherwise provides, a successor agent:

(1) has the same authority as that granted to the original agent; and

(2) may not act until all predecessor agents have resigned, died, become incapacitated, are no longer qualified to serve, or
have declined to serve.

(c) Except as otherwise provided in the power of attorney and subsection (d), an agent that does not participate in or conceal a
breach of fiduciary duty committed by another agent, including a predecessor agent, is not liable for the actions of the other agent.

(d) An agent that has actual knowledge of a breach or imminent breach of fiduciary duty by another agent shall notify the
principal and, if the principal is incapacitated, take any action reasonably appropriate in the circumstances to safeguard the
principal's best interest. An agent that fails to notify the principal or take action as required by this subsection is liable for the
reasonably foreseeable damages that could have been avoided if the agent had notified the principal or taken such action.

Reporter's Comment
This section provides several default rules that merit careful consideration by the principal. Subsection (a) states that if a principal
names coagents, each coagent may exercise its authority independently unless otherwise directed in the power of attorney. The
Act adopts this default position to discourage the practice of executing separate, co-extensive powers of attorney in favor of
different agents, and to facilitate transactions with persons who are reluctant to accept a power of attorney from only one of two
or more named agents. This default rule should not, however, be interpreted as encouraging the practice of naming coagents.
For a principal who can still monitor the activities of an agent, naming coagents multiplies monitoring responsibilities and
significantly increases the risk that inconsistent actions will be taken with the principal's property. For the incapacitated principal,
the risk is even greater that coagents will use the power of attorney to vie for control of the principal and the principal's property.
Although the principal can override the default rule by requiring coagents to act by majority or unanimous consensus, such a
requirement impedes use of the power of attorney, especially among agents who do not share close physical or philosophical
proximity. A more prudent practice is generally to name one original agent and one or more successor agents. If desirable, a
principal may give the original agent authority to delegate the agent's authority during periods when the agent is temporarily
unavailable to serve (see Section 62–8–201(a)(5)).Subsection (b) states that unless a power of attorney otherwise provides, a
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successor agent has the same authority as that granted to the original agent. While this default provision ensures that the scope
of authority granted to the original agent can be carried forward by successors, a principal may want to consider whether a
successor agent is an appropriate person to exercise all of the authority given to the original agent. For example, authority to
make gifts, to create, amend, or revoke an inter vivos trust, or to create or change survivorship and beneficiary designations
(see Section 62–8–201(a)) may be appropriate for a spouse-agent, but not for an adult child who is named as the successor
agent.Subsection (c) provides a default rule that an agent is not liable for the actions of another agent unless the agent participates
in or conceals the breach of fiduciary duty committed by that other agent. Consequently, absent specification to the contrary in
the power of attorney, an agent has no duty to monitor another agent's conduct. However, subsection (d) does require that an
agent that has actual knowledge of a breach or imminent breach of fiduciary duty must notify the principal, and if the principal
is incapacitated, take reasonably appropriate action to safeguard the principal's best interest. Subsection (d) provides that if
an agent fails to notify the principal or to take action to safeguard the principal's best interest, that agent is liable only for the
reasonably foreseeable damages that could have been avoided had the agent provided the required notification.

<< SC ST § 62–8–112 >>

Section 62–8–112. Unless the power of attorney otherwise provides, an agent is entitled to reimbursement of expenses
reasonably incurred on behalf of the principal and to compensation that is reasonable under the circumstances.

Reporter's Comment
This section provides a default rule that an agent is entitled to reimbursement of expenses reasonably incurred on behalf of
the principal and to reasonable compensation. While it is unlikely that a principal would choose to alter the default rule as to
expenses, a principal's circumstances may warrant including limitations in the power of attorney as to the categories of expenses
the agent may incur; likewise, the principal may choose to specify the terms of compensation rather than leave that determination
to a reasonableness standard. Although many family-member agents serve without compensation, payment of compensation to
the agent may be advantageous to the principal in circumstances when the principal needs to spend down income or resources
to meet qualifications for public benefits.

<< SC ST § 62–8–113 >>

Section 62–8–113. Except as otherwise provided in the power of attorney, a person accepts appointment as an agent under
a power of attorney by exercising authority or performing duties as an agent or by another assertion or conduct indicating
acceptance.

Reporter's Comment
This section establishes a default rule for agent acceptance of appointment under a power of attorney. Unless a different method
is provided in the power of attorney, an agent's acceptance occurs upon exercise of authority, performance of duties, or any
other assertion or conduct indicating acceptance. Acceptance is the critical reference point for commencement of the agency
relationship and the imposition of fiduciary duties (see Section 62–8–114(a)). Because a person may be unaware that the
principal has designated the person as an agent in a power of attorney, clear demarcation of when an agency relationship
commences is necessary to protect both the principal and the agent. See Karen E. Boxx, The Durable Power of Attorney's Place
in the Family of Fiduciary Relationships, 36 Ga. L. Rev. 1, 41 (2001) (noting that “fiduciary duties should be imposed only
to the extent the attorney-in-fact knows of the role, is able to accept responsibility, and affirmatively accepts”). The Act also
provides a default method for agent resignation (see Section 62–8–118), which terminates the agency relationship (see Section
62–8–110(b)(2)).

<< SC ST § 62–8–114 >>

Section 62–8–114. (a) An agent that has accepted appointment shall act:
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(1) in accordance with the principal's reasonable expectations to the extent actually known by the agent and in the principal's
best interest;

(2) in good faith; and

(3) only within the scope of authority granted in the power of attorney.

(b) Except as otherwise provided in the power of attorney, an agent that has accepted appointment shall:

(1) act loyally for the principal's benefit;

(2) act so as not to create a conflict of interest that impairs the agent's ability to act impartially in the principal's best interest;

(3) act with the care, competence, and diligence ordinarily exercised by agents in similar circumstances;

(4) keep a record of all receipts, disbursements, and transactions made on behalf of the principal;

(5) cooperate with a person that has authority to make health care decisions for the principal to carry out the principal's
reasonable expectations to the extent actually known by the agent and act in the principal's best interest; and

(6) attempt to preserve the principal's estate plan, to the extent actually known by the agent, if preserving the plan is consistent
with the principal's best interest based on all relevant factors, including:

(A) the value and nature of the principal's property;

(B) the principal's foreseeable obligations and need for maintenance;

(C) minimization of taxes, including income, estate, inheritance, generation-skipping transfer, and gift taxes; and

(D) eligibility for a benefit, a program, or assistance under a statute or regulation.

(c) Except as provided in Section 62–7–602(A) an agent that acts in good faith is not liable to a beneficiary of the principal's
estate plan for failure to preserve the plan.

(d) An agent that complies with subsection (a) is not liable solely because the agent also benefits from the act or has an individual
or conflicting interest in relation to the property or affairs of the principal.

(e) If an agent is selected by the principal because of special skills or expertise possessed by the agent or in reliance on the agent's
representation that the agent has special skills or expertise, the special skills or expertise must be considered in determining
whether the agent has acted with care, competence, and diligence under the circumstances.

(f) Absent a breach of duty to the principal, an agent is not liable if the value of the principal's property declines.

(g) An agent that exercises authority to delegate to another person the authority granted by the principal or that engages another
person on behalf of the principal is not liable for an act, error of judgment, or default of that person if the agent exercises care,
competence, and diligence in selecting and monitoring the person.

(h) Except as otherwise provided in the power of attorney, an agent is not required to disclose receipts, disbursements, or
transactions conducted on behalf of the principal unless ordered by a court or requested by the principal, a guardian, a
conservator, another fiduciary acting for the principal, a governmental agency having authority to protect the welfare of the
principal, or, upon the death of the principal, by the personal representative or successor in interest of the principal's estate.
If so requested, within thirty days the agent shall comply with the request or provide a writing or other record substantiating
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why additional time is needed and shall comply with the request within an additional thirty days unless otherwise specified
by the court.

Reporter's Comment
This section clarifies an agent's duties by articulating minimum mandatory duties (subsection (a)) as well as default duties that
can be modified or omitted by the principal (subsection (b)).The mandatory duties-acting in accordance with the principal's
reasonable expectations, if known, and otherwise in the principal's best interest; acting in good faith; and acting only within
the scope of authority granted-may not be altered in the power of attorney. Establishing the principal's reasonable expectations
as the primary guideline for agent conduct is consistent with a policy preference for “substituted judgment” over “best
interest” as the surrogate decision-making standard that better protects an incapacitated person's self-determination interests.
See Wingspan–The Second National Guardianship Conference, Recommendations, 31 Stetson L. Rev. 595, 603 (2002). See
also Unif. Guardianship & Protective Proc. Act Section 314(a) (1997).This act does not require, nor does common practice
dictate, that the principal state expectations or objectives in the power of attorney. In fact, one of the advantages of a power of
attorney over a trust or guardianship is the flexibility and informality with which an agent may exercise authority and respond
to changing circumstances. However, when a principal's subjective expectations are potentially inconsistent with an objective
best interest standard, good practice suggests memorializing those expectations in a written and admissible form as a precaution
against later challenges to the agent's conduct (see Section 62–8–116).If a principal's expectations potentially conflict with a
default duty under this act, then stating the expectations in the power of attorney, or altering the default rule to accommodate
the expectations, or both, is advisable. For example, a principal may want to invest in a business owned by a family member
who is also the agent in order to improve the economic position of the agent and the agent's family. Without the principal's
clear expression of this objective, investment by the agent of the principal's property in the agent's business may be viewed as
breaching the default duty to act loyally for the principal's benefit (subsection (b)(1)) or the default duty to avoid conflicts of
interest that impair the agent's ability to act impartially for the principal's best interest (subsection (b)(2)).Two default duties in
this section protect the principal's previously-expressed choices. These are the duty to cooperate with the person authorized to
make health-care decisions for the principal (subsection (b)(5)) and the duty to preserve the principal's estate plan (subsection
(b)(6)). However, an agent has a duty to preserve the principal's estate plan only to the extent the plan is actually known to
the agent and only if preservation of the estate plan is consistent with the principal's reasonable expectations and best interest.
Factors relevant to determining whether preservation of the estate plan is in the principal's best interest include the value of
the principal's property, the principal's need for maintenance, minimization of taxes, and eligibility for public benefits. The act
protects an agent from liability for failure to preserve the estate plan if the agent has acted in good faith (subsection (c)), subject
to Section 62–7–602(A).Subsection (d) provides that an agent acting with care, competence, and diligence for the best interest
of the principal is not liable solely because the agent also benefits from the act or has a conflict of interest. This position is a
departure from the traditional common law duty of loyalty which required an agent to act solely for the benefit of the principal.
See Restatement (Second) of Agency Section 387 (1958); see also Section 62–7–802(a) (requiring a trustee to administer a
trust “solely in the interests” of the beneficiary). Subsection (d) is modeled after state statutes which provide that loyalty to the
principal can be compatible with an incidental benefit to the agent. The Restatement (Third) of Agency Section 8.01 (2006)
also contemplates that loyal service to the principal may be concurrently beneficial to the agent (see Reporter's note a). See
also John H. Langbein, Questioning the Trust Law Duty of Loyalty: Sole Interest or Best Interest?, 114 Yale L.J. 929, 943
(2005) (arguing that the sole interest test for loyalty should be replaced by the best interest test). The public policy which favors
best interest over sole interest as the benchmark for agent loyalty comports with the practical reality that most agents under
powers of attorney are family members who have inherent conflicts of interest with the principal arising from joint property
ownership or inheritance expectations.Subsection (e) provides additional protection for a principal who has selected an agent
with special skills or expertise by requiring that such skills or expertise be considered when evaluating the agent's conduct. If
a principal chooses to appoint a family member or close friend to serve as an agent, but does not intend that agent to serve
under a higher standard because of special skills or expertise, the principal should consider including an exoneration provision
within the power of attorney (see comment to Section 62–8–115).Subsections (f) and (g) state protections for an agent that are
similar in scope to those applicable to a trustee. Subsection (f) holds an agent harmless for decline in the value of the principal's
property absent a breach of fiduciary duty (cf. Section 62–7–1003(b)). Subsection (g) holds an agent harmless for the conduct of
a person to whom the agent has delegated authority, or who has been engaged by the agent on the principal's behalf, provided the
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agent has exercised care, competence, and diligence in selecting and monitoring the person (cf. Section 62–7–807(c).Subsection
(h) codifies the agent's common law duty to account to a principal (see Restatement (Third) of Agency Section 8.12 (2006);
Restatement (First) of Agency Section 382 (1933)). Rather than create an affirmative duty of periodic accounting, subsection (h)
states that the agent is not required to disclose receipts, disbursements or transactions unless ordered by a court or requested by
the principal, a fiduciary acting for the principal, or a governmental agency with authority to protect the welfare of the principal.
If the principal is deceased, the principal's personal representative or successor in interest may request an agent to account. While
there is no affirmative duty to account unless ordered by the court or requested by one of the foregoing persons, subsection (b)(4)
does create a default duty to keep records.The narrow categories of persons that may request an agent to account are consistent
with the premise that a principal with capacity should control to whom the details of financial transactions are disclosed. If a
principal becomes incapacitated or dies, then the principal's fiduciary or personal representative may succeed to that monitoring
function. The inclusion of a governmental agency (such as Adult Protective Services) in the list of persons that may request an
agent to account is patterned after state legislative trends and is a response to growing national concern about financial abuse of
vulnerable persons. See generally Donna J. Rabiner, David Brown & Janet O'Keeffe, Financial Exploitation of Older Persons:
Policy Issues and Recommendations for Addressing Them, 16 J. Elder Abuse & Neglect 65 (2004). As an additional protective
counter-measure to the narrow categories of persons who may request an agent to account, the Act contains a broad standing
provision for seeking judicial review of an agent's conduct. See Section 62–8–116 and Reporter's Comment.

<< SC ST § 62–8–115 >>

Section 62–8–115. A provision in a power of attorney relieving an agent of liability for breach of duty is binding on the principal
and the principal's successors in interest except to the extent the provision:

(1) relieves the agent of liability for breach of duty committed

(A) dishonestly;

(B) in bad faith;

(C) with reckless indifference to the purposes of the power of attorney;

(D) through wilful misconduct;

(E) through gross negligence; or

(F) with actual fraud; or

(2) was inserted as a result of an abuse of a confidential or fiduciary relationship with the principal.

Reporter's Comment
This section permits a principal to exonerate an agent from liability for breach of fiduciary duty, but prohibits exoneration for a
breach committed dishonestly, willfully, with gross negligence, with reckless indifference or actual fraud or through a provision
inserted through undue influence. The mandatory minimum standard of conduct required of an agent is equivalent to the good
faith standard applicable to trustees. A trustee's failure to adhere to that standard cannot be excused by language in the trust
instrument. See Section 62–7–1008 cmt. (2003) (noting that “a trustee must always act in good faith with regard to the purposes
of the trust and the interests of the beneficiaries”). See also Section 62–8–102(4) (defining good faith for purposes of the Act
as “honesty in fact”). Section 62–8–115 provides, as an additional measure of protection for the principal, that an exoneration
provision is not binding if it was inserted as the result of abuse of a confidential or fiduciary relationship with the principal.
While as a matter of good practice an exoneration provision should be the exception rather than the rule, its inclusion in a
power of attorney may be useful in meeting particular objectives of the principal. For example, if the principal is concerned
that contentious family members will attack the agent's conduct in order to gain control of the principal's assets, an exoneration
provision may deter such action or minimize the likelihood of success on the merits.
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<< SC ST § 62–8–116 >>

Section 62–8–116. (a) The following persons may petition a court to construe a power of attorney or review the agent's conduct,
and grant appropriate relief:

(1) the principal or the agent;

(2) a guardian, conservator, or other fiduciary acting for the principal;

(3) a person authorized to make health care decisions for the principal;

(4) the principal's spouse, parent, or adult descendant;

(5) an individual who would qualify as a presumptive heir of the principal;

(6) a person named as a beneficiary to receive any property, benefit, or contractual right on the principal's death or as a
beneficiary of a trust created by or for the principal that has a financial interest in the principal's estate;

(7) a governmental agency having regulatory authority to protect the welfare of the principal;

(8) the principal's caregiver or another person that demonstrates sufficient interest in the principal's welfare; and

(9) a person asked to accept the power of attorney.

(b) Upon motion by the principal, the court shall dismiss a petition filed pursuant to this section if the court determines that
dismissal is in the best interest of the principal.

Reporter's Comment
The primary purpose of this section is to protect vulnerable or incapacitated principals against financial abuse. Subsection (a)
sets forth broad categories of persons who have standing to petition the court for construction of the power of attorney or review
of the agent's conduct, including in the list a “person that demonstrates sufficient interest in the principal's welfare” (subsection
(a)(8)).In addition to providing a means for detecting and redressing financial abuse by agents, this section protects the self-
determination rights of principals. Subsection (b) states that the court must dismiss a petition upon the principal's motion if the
court finds that dismissal is in the best interest of the principal. Contrasted with the breadth of Section 62–8–116 is Section 62–
8–114(h) which narrowly limits the persons who can request an agent to account for transactions conducted on the principal's
behalf. The rationale for narrowly restricting who may request an agent to account is the preservation of the principal's financial
privacy. See Section 62–8–114, Reporter's Comment. Section 62–8–116 operates as a check-and-balance on the narrow scope
of Section 62–8–114(h) and provides what, in many circumstances, may be the only means to detect and stop agent abuse of
an incapacitated principal.

<< SC ST § 62–8–117 >>

Section 62–8–117. An agent that violates this article is liable to the principal or the principal's successors in interest for the
amount required to:

(1) restore the value of the principal's property to what it would have been had the violation not occurred; and

(2) reimburse the principal or the principal's successors in interest for the attorney's fees and costs paid on the agent's behalf.

Reporter's Comment
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This section provides that an agent's liability for violating the Act includes not only the amount necessary to restore the principal's
property to what it would have been had the violation not occurred, but also any amounts for attorney's fees and costs advanced
from the principal's property on the agent's behalf. This section does not, however, limit the agent's liability exposure to these
amounts. Pursuant to Section 62–8–123, remedies under the Act are not exclusive. If a jurisdiction has enacted separate statutes
to deal with financial abuse, an agent may face additional civil or criminal liability. For a discussion of state statutory responses
to financial abuse, see Carolyn L. Dessin, Financial Abuse of the Elderly: Is the Solution a Problem?, 34 McGeorge L. Rev.
267 (2003).

<< SC ST § 62–8–118 >>

Section 62–8–118. (a) Unless the power of attorney provides a different method for an agent's resignation, an agent may resign
by giving written notice to:

(1) the principal;

(2) a coagent or successor agent;

(3) the principal's conservator if one has been appointed for the principal; and

(4) the principal's guardian if one has been appointed for the principal.

(b) If there is no person described in subsection (a)(1) through (4), then the agent shall provide written notice to:

(1) the principal's health care agent, if there is a health care agent; or

(2) another person reasonably believed by the agent to have sufficient interest in the principal's welfare, if there is no health
care agent.

(c) If the power of attorney has been recorded then the resignation also must be recorded in the same location as the recorded
power of attorney.

Reporter's Comment
This section provides a default procedure for an agent's resignation. An agent who no longer wishes to serve should formally
resign to establish a clear demarcation of the end of the agent's authority and to minimize gaps in fiduciary responsibility before
a successor accepts the office. This section requires that the agent give notice to the principal and to the successor agent and, if
a court has appointed a conservator or guardian, to the court appointed fiduciary. Subsection (2)(b) requires the resigning agent
to give notice to the principal's caregiver or to a person reasonably believed to have sufficient interest in the principal's welfare
which could include a governmental agency having authority to protect the welfare of the principal if there is no one available
to give notice to under subsection (1). The choice among these options listed in paragraph (2)(b) is intentionally left to the
agent's discretion and is governed by the same standards as apply to other agent conduct. See Section 62–8–114(a) (requiring the
agent to act in accordance with the principal's reasonable expectations, if known, and otherwise in the principal's best interest).
Subsection (3) requires that, if the power of attorney has been recorded, the resignation must also be recorded.

<< SC ST § 62–8–119 >>

Section 62–8–119. (a) For purposes of this section and Section 62–8–120, “acknowledged” means purportedly executed
pursuant to Section 62–8–105.

(b) A person that in good faith accepts an acknowledged power of attorney without actual knowledge that the power of attorney
is void, invalid, or terminated, that the purported agent's authority is void, invalid, or terminated, or that the agent is exceeding
or improperly exercising the agent's authority may rely upon the power of attorney as if the power of attorney were genuine,
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valid and still in effect, the agent's authority were genuine, valid and still in effect, and the agent had not exceeded and had
properly exercised the authority.

(c) A person that is asked to accept an acknowledged power of attorney may request, and rely upon, without further investigation
an:

(1) agent's certification under penalty of perjury of a factual matter concerning the principal, agent, or power of attorney; and

(2) English translation of the power of attorney if the power of attorney contains, in whole or in part, language other than
English; and

(3) opinion of counsel as to a matter of law concerning the power of attorney if the power of attorney does not appear to be
effective pursuant to Section 62–8–109. Such a request must provide a reason and be in writing.

(d) An English translation or an opinion of counsel requested pursuant to this section must be provided at the principal's expense
unless the request is made more than seven business days after the power of attorney is presented for acceptance.

(e) For purposes of this section and Section 62–8–120, a person that conducts activities through employees is without actual
knowledge of a fact relating to a power of attorney, a principal, or an agent if the employee conducting the transaction involving
the power of attorney is without actual knowledge of the fact.

(f) The following optional form may be used by an agent to certify facts concerning a power of attorney:

AGENT'S CERTIFICATION AS TO THE VALIDITY OF POWER OF ATTORNEY AND AGENT'S AUTHORITY

State of _____________________________

[County] of___________________________

I, _____________________________________________ (Name of Agent), [certify] under penalty of perjury that
__________________________________________(Name of Principal) granted me authority as an agent or successor agent
in a power of attorney dated ________________________.

I further [certify] that to my knowledge:
(1) the Principal is alive and has not revoked the Power of Attorney or my authority to act under the Power of Attorney and the
Power of Attorney and my authority to act under the Power of Attorney have not terminated;

(2) the action I desire to take is within the scope of my authority granted under the Power of Attorney.

(3) if the Power of Attorney was drafted to become effective upon the happening of an event or contingency, the event or
contingency has occurred;

(4) if I was named as a successor agent, the prior agent is no longer able or willing to serve; and

(5) _____________________________________________

______________________________________________________

______________________________________________________
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(Insert Other Relevant Statements)

SIGNATURE AND ACKNOWLEDGMENT

.........................................................................................................................................................................................................
 
Agent's Signature
 

Date......................................
 

_____________________________________________

Agent's Name Printed

____________________________________________

____________________________________________

Agent's Address

____________________________________________

Agent's Telephone Number

This document was acknowledged before me on __________________________,

(Date)

by______________________________________.

(Name of Agent)

____________________________________________(Seal, if any)

Signature of Notary _________________________________

My commission expires: ________________________

[This document prepared by:

_____________________________________________________]

Reporter's Comment
This section protects persons who in good faith accept a power of attorney which on its face complies with the execution
requirements of Section 62–8–105. The purpose of this section is to protect a third person that in good faith accepts a power
of attorney which appears on its face to be valid when the third person accepting the power of attorney is without knowledge
that it contains a forged signature or a latent defect in the execution. The Act places the risk that a power of attorney is invalid
upon the principal and the agent rather than the person that accepts the power of attorney. This approach promotes acceptance
of powers of attorney, which is essential to their effectiveness as an alternative to guardianship. The national survey conducted
by the Joint Editorial Board for Uniform Trust and Estate Acts (see Prefatory Note) found that a majority of respondents had
difficulty obtaining acceptance of powers of attorney. Sixty-three percent reported occasional difficulty and seventeen percent
reported frequent difficulty. Linda S. Whitton, National Durable Power of Attorney Survey Results and Analysis, National
Conference of Commissioners on Uniform State Laws 12–13 (2002), available at http://www.law.upenn.edu/bll/ulc/dpoaa/
surveyoct2002.htm.This section permits a person to rely in good faith on the validity of the power of attorney, the validity of the
agent's authority, and the propriety of the agent's exercise of authority, unless the person has actual knowledge to the contrary
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(subsection (b)). Although a person is not required to investigate whether a power of attorney is valid or the agent's exercise of
authority proper, subsection (c) permits a person to request an agent's certification of any factual matter (see Subsection (f) for
a sample certification form) and an opinion of counsel when there is concern that the power of attorney may not be effective in
accordance with Section 6–8–109. If the power of attorney contains, in whole or part, language other than English, an English
translation may also be requested. Further protection is provided in subsection (e) for persons that conduct activities through
employees. Subsection (e) states that, for purposes of Sections 62–8–119 and 62–8–120, a person is without actual knowledge
of a fact if the employee conducting the transaction is without actual knowledge of the fact.

<< SC ST § 62–8–120 >>

Section 62–8–120. (a) Except as otherwise provided in subsection (b):

(1) a person shall either accept an acknowledged power of attorney as defined in Section 62–8–119 or request a certification,
a translation, or an opinion of counsel as defined in Section 62–8–119(c) no later than seven business days after presentation
of the power of attorney for acceptance;

(2) if a person requests a certification, a translation, or an opinion of counsel pursuant to Section 62–8–119, the person
shall accept the power of attorney no later than five business days after receipt of the certification, translation, or opinion
of counsel; and

(3) a person may not require an additional or different form of power of attorney for authority granted in the power of attorney
presented.

(b) A person is not required to accept an acknowledged power of attorney if:

(1) the person is not otherwise required to engage in a transaction with the principal in the same circumstances;

(2) engaging in a transaction with the agent or the principal in the same circumstances would be inconsistent with federal law;

(3) the person has actual knowledge of the termination of the agent's authority or of the power of attorney before exercise
of the power;

(4) a request for a certification, a translation, or an opinion of counsel pursuant to Section 62–8–119(d) is refused;

(5) the person in good faith believes that the power is not valid or that the agent does not have the authority to perform the
act requested, whether or not a certification, a translation, or an opinion of counsel pursuant to Section 62–8–119 has been
requested or provided;

(6) the person makes, or has actual knowledge that another person has made, a report to the appropriate state agency stating
a good faith belief that the principal may be subject to physical or financial abuse, neglect, exploitation, or abandonment by
the agent or a person acting for or with the agent; or

(7) the power does not contain the following provision or substantially the following provision:

“No person who may act in reliance upon the representation of my agent for the scope of authority granted to the agent shall
incur any liability to me or to my estate as a result of permitting the agent to exercise this authority, nor is any person who deals
with my agent responsible to determine or ensure the proper application of funds or property.”.

(c) A person that refuses in violation of this section to accept an acknowledged power of attorney is subject to:

(1) a court order mandating acceptance of the power of attorney; and
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(2) liability for reasonable attorney's fees and costs incurred in an action or proceeding that confirms the validity of the power
of attorney or mandates acceptance of the power of attorney.

Reporter's Comment
As a complement to Section 62–8–119, this section enumerates the bases for legitimate refusals of a power of attorney as well
as sanctions for refusals that violate the act. Like Section 62–8–119, this section does not apply to powers of attorney that
are not properly executed. Subsection (b) provides the bases upon which an acknowledged power of attorney may be refused
without liability. Subsection (b)(6) permits refusal of an otherwise apparently valid power of attorney that does not meet any
of the other bases for refusal if the person in good faith believes that the principal is subject to abuse by the agent or someone
acting in concert with the agent. A refusal under this subsection is protected if the person makes, or knows another person has
made, a report to the governmental agency authorized to protect the welfare of the principal. Subsection (b)(7) allows a person
to refuse to accept an acknowledged power of attorney unless it contains the same or similar exculpatory language set forth in
that subsection.Unless a basis exists in subsection (b) for refusing an acknowledged power of attorney, subsection (a) requires
that, within seven business days after the power of attorney is presented, a person must either accept the power of attorney or
request a certification, a translation, or an opinion of counsel pursuant to Section 62–8–119. If a request under Section 62–8–
119 is made, the person must decide to accept or reject the power of attorney no later than five business days after receipt of the
requested document (subsection (a)(2)). Provided no basis exists for refusing the power of attorney, subsection (a)(3) prohibits
a person from requesting an additional or different form of power of attorney for authority granted in the power of attorney
presented.Subsection (c) provides that a person that refuses an acknowledged power of attorney in violation of this section is
subject to a court order mandating acceptance and to reasonable attorney's fees and costs incurred in the action to confirm the
validity of the power of attorney or to mandate acceptance.

<< SC ST § 62–8–121 >>

Section 62–8–121. Unless displaced by a provision of this article, the principles of law and equity supplement this article.

Reporter's Comment
The Uniform Act is supplemented by common law, including the common law of agency, where provisions of the Act do not
displace relevant common law principles. The common law of agency is articulated in the Restatement of Agency and includes
contemporary and evolving rules of decision developed by the courts in exercise of their power to adapt the law to new situations
and changing conditions. The common law also includes the traditional and broad equitable jurisdiction of the court, which
this Act in no way restricts.The statutory text of the South Carolina Uniform Power of Attorney Act is also supplemented by
these comments, which, like the comments to any Uniform Act, may be relied on as a guide for interpretation. See Acierno v.
Worthy Bros. Pipeline Corp., 656 A.2d 1085, 1090 (Del. 1995) (interpreting Uniform Commercial Code); Yale University v.
Blumenthal, 621 A.2d 1304, 1307 (Conn. 1993) (interpreting Uniform Management of Institutional Funds Act); 2B Norman
Singer, Southerland Statutory Construction Section 52.5 (6th ed. 2000).

<< SC ST § 62–8–122 >>

Section 62–8–122. This part does not supersede another law applicable to financial institutions or other entities, and the other
law controls if inconsistent with this part.

Reporter's Comment
This section addresses concerns of representatives from the banking and insurance industries that there may be regulations
that govern those entities that conflict with provisions of this act. Although no specific conflicts were identified during the
drafting process, this section provides that in the event a law applicable to a financial institution or other entity is inconsistent
with this act, the other law will supersede this act to the extent of the inconsistency. This concern about inconsistency with
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the requirements of other law is already substantially addressed in Section 62–8–120 , which provides, in pertinent part, that a
person is not required to accept a power of attorney if, “the person is not otherwise required to engage in a transaction with the
principal in the same circumstances,” or “engaging in a transaction with the agent or the principal in the same circumstances
would be inconsistent with federal law.”

<< SC ST § 62–8–123 >>

Section 62–8–123. The remedies under this article are not exclusive and do not abrogate any right or remedy under the law
of this State other than this article.

Reporter's Comment
The remedies under the Act are not intended to be exclusive with respect to causes of action that may accrue in relation to
a power of attorney. The Act applies to many persons, individual and entity (see Section 62–8–102(6) (defining “person” for
purposes of the Act)), that may serve as agents or that may be asked to accept a power of attorney. Likewise, the Act applies to
many subject areas (see the following Sections) over which principals may delegate authority to agents. Remedies under other
laws which govern such persons and subject matters should be considered by aggrieved parties in addition to remedies available
under this Act. See, e.g., Section 62–8–117 Reporter's Comment.

T. 62 Art. 8 Pt. 2

Part 2

Reporter's General Comment
Part 2 of the act provides the default statutory construction for authority granted in a power of attorney. Sections 62–8–204
through 62–8–217 describe authority with respect to various subject matters. These descriptions may be incorporated by specific
reference in the power of attorney to the sections which the principal desires to incorporate. Incorporation is accomplished by
providing a citation to the section in which the authority is described (Section 62–8–202). A principal may also modify any
authority incorporated by reference (Section 62–8–202(c)). Section 62–8–203 supplements Sections 62–8–204 through 62–
8–217 by providing general terms of construction that apply to all grants of authority under those sections unless otherwise
indicated in the power of attorney.Part 2 includes a section that provides a default rule for the parameters of gift making authority
(Section 62–8–217) and identifies specific acts that may be authorized only by an express grant in the power of attorney (Section
62–8–201(a)). Express authorization for the acts listed in Section 62–8–201(a) is required because of the risk those acts pose
to the principal's property and estate plan. The purpose of Section 62–8–201(a) is to make clear that authority for these acts
may not be inferred from a grant of general authority.

<< SC ST § 62–8–201 >>

Section 62–8–201. (a) Notwithstanding anything contained in Sections 62–8–204 through 62–8–217, an agent under a power of
attorney may do the following on behalf of the principal or with the principal's property only if the power of attorney expressly
grants the agent the authority and exercise of the authority is not otherwise prohibited by another agreement or instrument to
which the authority or property is subject:

(1) create, amend, revoke, or terminate a trust, pursuant to Section 62–7–602A;

(2) make a gift;

(3) create or change rights of survivorship;

(4) create or change a beneficiary designation;

(5) delegate authority granted under the power of attorney;
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(6) waive the principal's right to be a beneficiary of a joint and survivor annuity, including a survivor benefit under a retirement
plan;

(7) exercise fiduciary powers that the principal has authority to delegate;

(8) disclaim property, including a power of appointment;

(9) access a safe deposit box or vault leased by the principal;

(10) exercise a power of appointment in favor of someone other than the principal;

(11) reject, renounce, disclaim, release, or consent to a reduction in or modification of a share in or payment from an estate,
trust, or other beneficial interest; or

(12) deal with commodity futures contracts and call or put options on stocks or stock indexes.

(b) Notwithstanding a grant of authority to do an act described in subsection (a), unless the power of attorney otherwise provides,
only an agent who is an ancestor, spouse, or descendant of the principal, may exercise authority under a power of attorney
to create in the agent, or in an individual to whom the agent owes a legal obligation of support, an interest in the principal's
property, whether by gift, right of survivorship, beneficiary designation, disclaimer, or otherwise.

(c) Except as to those acts enumerated in subsection (a) and subject to subsections (b), (d), and (e), if a power of attorney grants
to an agent authority to do all acts that a principal could do, the agent has the general authority described in Sections 62–8–
204 through 62–8–216.

(d) Unless the power of attorney otherwise provides, a grant of authority to make a gift is subject to Section 62–8–217.

(e) Except as to those acts enumerated in subsection (a) and subject to subsections (b) and (d), if the acts over which authority
is granted in a power of attorney are similar or overlap, the broadest authority controls.

(f) Authority granted in a power of attorney is exercisable with respect to property that the principal has when the power of
attorney is executed or acquires later, whether or not the property is located in this State and whether or not the authority is
exercised or the power of attorney is executed in this State.

(g) An act performed by an agent pursuant to a power of attorney has the same effect and inures to the benefit of and binds the
principal and the principal's successors in interest as if the principal had performed the act.

Reporter's Comment
This section distinguishes between grants of specific authority that require express language in a power of attorney and grants
of general authority that do not require express language. Subsection (a) enumerates the acts that require an express grant
of specific authority and which may not be inferred from a grant of general authority. This approach follows South Carolina
case law. See, e.g, Fender v. Fender, 285 S.C. 260, 329 S.E.2d 430 (1985). The rationale for requiring a grant of specific
authority to perform the acts enumerated in subsection (a) is the risk those acts pose to the principal's property and estate plan.
Although risky, such authority may nevertheless be necessary or advisable to effectuate the principal's property management
and estate planning objectives, including tax considerations, special needs, and government benefits. Ideally, these are matters
about which the principal will seek advice before granting authority to an agent and about which the agent would seek advice
before exercising the authority granted to the agent.As with any authority incorporated by reference in a power of attorney, the
principal may enlarge or restrict the default parameters set by the Act.With respect to other acts listed in subsection (a), this
Act contemplates that the principal will specify any special instructions in the power of attorney to further define or limit the
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authority granted. For example, if a principal grants authority to create or change rights of survivorship (subsection (a)(3)) or
beneficiary designations (subsection (a)(4)), the principal may choose to restrict that authority to specifically identified property
interests, accounts, or contracts or to specific persons, such as the principal's spouse or descendants. Principals should carefully
consider not only whether to authorize any of the acts listed in subsection (a), but also whether to limit the scope of such actions.
Subsection (b) contains an additional safeguard for the principal. It establishes as a default rule that an agent who is not an
ancestor, spouse, or descendant of the principal may not exercise authority to create, in the agent or in an individual the agent is
legally obligated to support, an interest in the principal's property. For example, a non-relative agent with gift making authority
could not make a gift to the agent or a dependent of the agent without the principal's express authority in the power of attorney.
In contrast, a spouse-agent with express gift-making authority could implement the principal's expectation that annual family
gifts be continued without additional authority in the power of attorney.Notwithstanding a grant of authority to perform any of
the enumerated acts in subsection (a), an agent is bound by the mandatory fiduciary duties set forth in Section 62–8–114(a) as
well as the default duties that the principal has not modified If the principal's expectations for the performance of authorized
acts potentially conflict with those duties, then clarification of the principal's expectations, modification of the default duties, or
both, may be advisable. See Section 62–8–114 Reporter's Comment.Authority for acts and subject matters other than those listed
in Section 62–8–201(a) may be granted either through incorporation by reference (see Section 62–8–202) or, if the principal
wishes to grant comprehensive general authority, by a grant of authority to do all the acts that a principal could do. A broad
grant of general authority is interpreted under the Act as including all of the subject matters and authority described in Sections
62–8–204 through 62–8–216 (see subsection (c)).

<< SC ST § 62–8–202 >>

Section 62–8–202. (a) An agent has authority described in this part if the power of attorney cites the section in which the
authority is described.

(b) A reference in a power of attorney citing one or more of Sections 62–8–204 through 62–8–217 incorporates the entire section
as if it were set out in full in the power of attorney.

(c) The power of attorney may modify authority incorporated by reference or may grant authority to an agent as provided in
the power of attorney.

Reporter's Comment
This section provides that a reference to the section number or numbers incorporates the entire statutory section referenced as
if it were set out in full in the power of attorney. Subsection (c) provides that a principal may modify any authority incorporated
by reference and may grant different or additional authority than that provided by specifying the authority so granted in the
power of attorney. The intent of the Act is to allow a principal to grant authority to an agent by reference to specific sections of
the Act, which are then incorporated into the document, but not to limit other powers that the principal may grant to an agent,
such as the powers described in Section 62–8–201.

<< SC ST § 62–8–203 >>

Section 62–8–203. Except as otherwise provided in the power of attorney, by executing a power of attorney that incorporates
by reference one or more of Sections 62–8–204 through 62–8–217, a principal also authorizes the agent, with respect to that
subject, to:

(1) demand, receive, and obtain by litigation or otherwise, money or another thing of value to which the principal is, may become,
or claims to be entitled, and conserve, invest, disburse, or use anything so received or obtained for the purposes intended;

(2) contract in any manner with any person, on terms agreeable to the agent, to accomplish a purpose of a transaction and
perform, rescind, cancel, terminate, reform, restate, release, or modify the contract or another contract made by or on behalf
of the principal;
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(3) execute, acknowledge, seal, deliver, file, or record an instrument or communication the agent considers desirable to
accomplish a purpose of a transaction, including creating at any time a schedule listing some or all of the principal's property
and attaching it to the power of attorney;

(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect
to a claim existing in favor of or against the principal or intervene in litigation relating to the claim;

(5) seek on the principal's behalf the assistance of a court or other governmental agency to carry out an act authorized in the
power of attorney;

(6) engage, compensate, and discharge an attorney, accountant, discretionary investment manager, expert witness, or other
advisor, even though they are associated with the agent to advise or assist the agent in the performance of the agent's
administrative duties and to act upon their recommendation without independent investigation and, instead of acting personally,
to employ one or more agents to perform an act of administration, whether or not discretionary;

(7) prepare, execute, and file a record, report, or other document to safeguard or promote the principal's interest under a statute
or regulation;

(8) communicate with a representative or employee of a government or governmental subdivision, agency, or instrumentality,
on behalf of the principal;

(9) access communications intended for, and communicate on behalf of the principal, whether by mail, electronic transmission,
telephone, or other means, access the principal's files electronically, and obtain the principal's user names and passwords; and

(10) do any lawful act with respect to the subject and all property related to the subject.

Reporter's Comment
This section describes incidental types of authority that accompany all authority granted to an agent under each of Sections 62–
8–204 through 62–8–217, unless this incidental authority is modified in the power of attorney. The actions authorized in this
section are of the type often necessary for the exercise or implementation of authority over the subjects described in Sections 62–
8–204 through 62–8–217, Paragraph (10), which states that an agent is authorized to “do any lawful act with respect to the subject
and all property related to the subject,” emphasizes that a grant of general authority is intended to be comprehensive unless
otherwise limited by the Act or the power of attorney. Paragraphs (8) and (9) clarify that this comprehensive authority includes
authorization to communicate with government employees on behalf of the principal, to access communications intended for
the principal, and to communicate on behalf of the principal using all modern means of communication. Paragraph (6 allows
flexibility in the choice of the listed professionals and advisors. Paragraph 9 ensures that the agent is allowed to obtain the
principal's user names and passwords.

<< SC ST § 62–8–204 >>

Section 62–8–204. Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of
attorney granting general authority with respect to real property authorizes the agent to:

(1) demand, buy, lease, receive, accept as a gift or as security for an extension of credit, or otherwise acquire or reject an interest
in real property or a right incident to real property;

(2) sell; exchange; convey with or without covenants, representations, or warranties; quitclaim; release; surrender; retain title
for security; encumber; partition; consent to partitioning; subject to an easement or covenant; subdivide; apply for zoning or
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other governmental permits; plat or consent to platting; develop; grant an option concerning; lease; sublease; contribute to an
entity in exchange for an interest in that entity; or otherwise grant or dispose of an interest in real property or a right incident
to real property;

(3) pledge or mortgage an interest in real property or right incident to real property as security to borrow money or pay, renew,
or extend the time of payment of a debt of the principal or a debt guaranteed by the principal;

(4) release, assign, satisfy, or enforce by litigation or otherwise a mortgage, deed of trust, conditional sale contract, encumbrance,
lien, or other claim to real property which exists or is asserted;

(5) manage or conserve an interest in real property or a right incident to real property owned or claimed to be owned by the
principal, including:

(A) insuring against liability or casualty or other loss;

(B) obtaining or regaining possession of or protecting the interest or right by litigation or otherwise;

(C) paying, assessing, compromising, or contesting taxes or assessments or applying for and receiving refunds in connection
with them; and

(D) purchasing supplies, hiring assistance or labor, and making repairs or alterations to the real property;

(6) use, develop, alter, replace, remove, erect, or install structures or other improvements upon real property in or incident to
which the principal has, or claims to have, an interest or right;

(7) participate in a reorganization with respect to real property or an entity that owns an interest in or right incident to real
property and receive, and hold, and act with respect to stocks and bonds or other property received in a plan of reorganization,
including:

(A) selling or otherwise disposing of them;

(B) exercising or selling an option, right of conversion, or similar right with respect to them; and

(C) exercising any voting rights in person or by proxy;

(8) change the form of title of an interest in or right incident to real property; and

(9) dedicate to public use, with or without consideration, easements or other real property in which the principal has, or claims
to have, an interest.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney.

<< SC ST § 62–8–205 >>

Section 62–8–205. Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of
attorney granting general authority with respect to tangible personal property authorizes the agent to:

(1) demand, buy, receive, accept as a gift or as security for an extension of credit, or otherwise acquire or reject ownership or
possession of tangible personal property or an interest in tangible personal property;
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(2) sell; exchange; convey with or without covenants, representations, or warranties; quitclaim; release; surrender; create a
security interest in; grant options concerning; lease; sublease; or, otherwise dispose of tangible personal property or an interest
in tangible personal property;

(3) grant a security interest in tangible personal property or an interest in tangible personal property as security to borrow money
or pay, renew, or extend the time of payment of a debt of the principal or a debt guaranteed by the principal;

(4) release, assign, satisfy, or enforce by litigation or otherwise, a security interest, lien, or other claim on behalf of the principal,
with respect to tangible personal property or an interest in tangible personal property; (5) manage or conserve tangible personal
property or an interest in tangible personal property on behalf of the principal, including:

(A) insuring against liability or casualty or other loss;

(B) obtaining or regaining possession of or protecting the property or interest, by litigation or otherwise;

(C) paying, assessing, compromising, or contesting taxes or assessments or applying for and receiving refunds in connection
with taxes or assessments;

(D) moving the property from place to place;

(E) storing the property for hire or on a gratuitous bailment; and

(F) using and making repairs, alterations, or improvements to the property;

(6) change the form of title of an interest in tangible personal property; and

(7) take possession and order the removal and shipment of property of the principal from a post, warehouse, depot, dock, or
other place of storage or safekeeping, either governmental or private, and execute and deliver a release, voucher, receipt, bill
of lading, shipping ticket, certificate, or other instrument for that purpose.

Reporter's Comment
If a power of attorney specifically cites this section, then the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. Paragraph (7), found in Section 214 of the Uniform Power of Attorney Act, has
been added to the South Carolina version of this section to place it with the other powers related to tangible personal property.

<< SC ST § 62–8–206 >>

Section 62–8–206. Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of
attorney granting general authority with respect to stocks and bonds, authorizes the agent to:

(1) buy, sell, and exchange stocks and bonds;

(2) establish, continue, modify, or terminate an account with respect to stocks and bonds;

(3) pledge stocks and bonds as security to borrow, pay, renew, or extend the time of payment of a debt of the principal;

(4) receive certificates and other evidences of ownership with respect to stocks and bonds; and

(5) exercise voting rights with respect to stocks and bonds in person or by proxy, enter into voting trusts, and consent to
limitations on the right to vote.
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Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. “Stocks and bonds” is a defined term in the Act. See Section 62–8–102(13).

<< SC ST § 62–8–207 >>

Section 62–8–207. Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of
attorney granting general authority with respect to commodities and options authorizes the agent to:

(1) buy, sell, exchange, assign, settle, and exercise commodity futures contracts and call or put options on stocks or stock indexes
traded on a regulated option exchange; and

(2) establish, continue, modify, and terminate option accounts.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney.

<< SC ST § 62–8–208 >>

Section 62–8–208. Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of
attorney granting general authority with respect to banks and other financial institutions authorizes the agent to:

(1) continue, modify, and terminate an account or other banking arrangement made by or on behalf of the principal;

(2) establish, modify, and terminate an account or other banking arrangement with a bank, trust company, savings and loan
association, credit union, thrift company, brokerage firm, or other financial institution selected by the agent;

(3) contract for services available from a financial institution, including renting a safe deposit box or space in a vault;

(4) withdraw, by check, order, electronic funds transfer, or otherwise, money or property of the principal deposited with or left
in the custody of a financial institution;

(5) receive statements of account, vouchers, notices, and similar documents from a financial institution and act with respect
to them;

(6) borrow money and pledge as security personal property of the principal necessary to borrow money or pay, renew, or extend
the time of payment of a debt of the principal or a debt guaranteed by the principal;

(7) make, assign, draw, endorse, discount, guarantee, and negotiate promissory notes, checks, drafts, and other negotiable or
nonnegotiable paper of the principal or payable to the principal or the principal's order, transfer money, receive the cash or other
proceeds of those transactions, and accept a draft drawn by a person upon the principal and pay it when due;

(8) receive for the principal and act upon a sight draft, warehouse receipt, or other document of title whether tangible or
electronic, or other negotiable or nonnegotiable instrument;

(9) apply for, receive, and use letters of credit, credit and debit cards, electronic transaction authorizations, and traveler's checks
from a financial institution and give an indemnity or other agreement in connection with letters of credit; and
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(10) consent to an extension of the time of payment with respect to commercial paper or a financial transaction with a financial
institution.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. The power of attorney may also modify the powers in accordance with Section
62–8–201. The section differs from the Uniform Power of Attorney Act in that paragraph (6) relating to safety deposit boxes
has been deleted because those powers are found in Sections 34–19–10, et seq.

<< SC ST § 62–8–209 >>

Section 62–8–209. Subject to Section 62–8–201 and the terms of a document or an agreement governing an entity or an entity
ownership interest, and unless the power of attorney otherwise provides, language in a power of attorney granting general
authority with respect to operation of an entity or business authorizes the agent to:

(1) operate, buy, sell, enlarge, reduce, or terminate an ownership interest;

(2) perform a duty or discharge a liability and exercise in person or by proxy a right, power, privilege, or option that the principal
has, may have, or claims to have;

(3) enforce the terms of an ownership agreement;

(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect
to litigation to which the principal is a party because of an ownership interest;

(5) exercise in person or by proxy, or enforce by litigation or otherwise, a right, power, privilege, or option the principal has
or claims to have as the holder of stocks and bonds;

(6) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect
to litigation to which the principal is a party concerning stocks and bonds;

(7) with respect to an entity or business owned solely by the principal:

(A) continue, modify, renegotiate, extend, and terminate a contract made by or on behalf of the principal with respect to the
entity or business before execution of the power of attorney;

(B) determine the:

(i) location of its operation;

(ii) nature and extent of its business;

(iii) methods of manufacturing, selling, merchandising, financing, accounting, and advertising employed in its operation;

(iv) amount and types of insurance carried; and

(v) mode of engaging, compensating, and dealing with its employees and accountants, attorneys, or other advisors;

(C) change the name or form of organization under which the entity or business is operated and enter into an ownership
agreement with other persons to take over all or part of the operation of the entity or business; and
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(D) demand and receive money due or claimed by the principal or on the principal's behalf in the operation of the entity or
business and control and disburse the money in the operation of the entity or business;

(8) put additional capital into an entity or business in which the principal has an interest;

(9) join in a plan of reorganization, consolidation, conversion, domestication, or merger of the entity or business;

(10) sell or liquidate all or part of an entity or business;

(11) establish the value of an entity or business under a buy-out agreement to which the principal is a party;

(12) prepare, sign, file, and deliver reports, compilations of information, returns, or other papers with respect to an entity or
business and make related payments; and

(13) pay, compromise, or contest taxes, assessments, fines, or penalties and perform another act to protect the principal from
illegal or unnecessary taxation, assessments, fines, or penalties, with respect to an entity or business, including attempts to
recover, in any manner permitted by law, money paid before or after the execution of the power of attorney.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. This section encompasses all modern business and entity forms, including limited
liability companies, limited liability partnerships, and entities that may be organized other than for a business purpose.

<< SC ST § 62–8–210 >>

Section 62–8–210. Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of
attorney granting general authority with respect to insurance and annuities authorizes the agent to:

(1) continue, pay the premium or make a contribution on, modify, exchange, rescind, release, or terminate a contract procured
by or on behalf of the principal which insures or provides an annuity to either the principal or another person, whether or not
the principal is a beneficiary under the contract;

(2) procure new, different, and additional contracts of insurance and annuities for the principal and the principal's spouse,
children, and other dependents, and select the amount, type of insurance or annuity, and mode of payment;

(3) pay the premium or make a contribution on, modify, exchange, rescind, release, or terminate a contract of insurance or
annuity procured by the agent;

(4) apply for and receive a loan secured by a contract of insurance or annuity;

(5) surrender and receive the cash surrender value on a contract of insurance or annuity;

(6) exercise an election;

(7) exercise investment powers available under a contract of insurance or annuity;

(8) change the manner of paying premiums on a contract of insurance or annuity;
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(9) change or convert the type of insurance or annuity with respect to which the principal has or claims to have authority
described in this section;

(10) apply for and procure a benefit or assistance under a statute or regulation to guarantee or pay premiums of a contract of
insurance on the life of the principal;

(11) collect, sell, assign, hypothecate, borrow against, or pledge the interest of the principal in a contract of insurance or annuity;

(12) select the form and timing of the payment of proceeds from a contract of insurance or annuity; and

(13) pay, from proceeds or otherwise, compromise or contest, and apply for refunds in connection with, a tax or assessment
levied by a taxing authority with respect to a contract of insurance or annuity or its proceeds or liability accruing by reason
of the tax or assessment.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. Under Section 62–8–201(a)(4), an agent does not have authority to “create or
change a beneficiary designation” unless that authority is specifically granted to the agent pursuant to Section 62–8–201(a). The
authority granted under Paragraph (2) of Section 62–8–210 is more limited, allowing an agent to only “procure new, different,
and additional contracts of insurance and annuities for the principal and the principal's spouse, children, and other dependents.”
A principal who grants authority to an agent under Section 62–8–210 should therefore carefully consider whether a specific
grant of authority to create or change beneficiary designations is also desirable.

<< SC ST § 62–8–211 >>

Section 62–8–211. (a) In this section, “estate, trust, or other beneficial interest” means a trust, probate estate, guardianship,
conservatorship, escrow, or custodianship or a fund from which the principal is, may become, or claims to be, entitled to a
share or payment.

(b) Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of attorney granting
general authority with respect to estates, trusts, and other beneficial interests authorizes the agent to:

(1) accept, receive, receipt for, sell, assign, pledge, or exchange a share in or payment from an estate, trust, or other beneficial
interest;

(2) demand or obtain money or another thing of value to which the principal is, may become, or claims to be, entitled by
reason of an estate, trust, or other beneficial interest, by litigation or otherwise;

(3) exercise for the benefit of the principal a presently exercisable general power of appointment held by the principal;

(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with
respect to litigation to ascertain the meaning, validity, or effect of a deed, will, declaration of trust, or other instrument or
transaction affecting the interest of the principal;

(5) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with
respect to litigation to remove, substitute, or surcharge a fiduciary;

(6) conserve, invest, disburse, or use anything received for an authorized purpose; and

(7) transfer an interest of the principal in real property, stocks and bonds, accounts with financial institutions or securities
intermediaries, insurance, annuities, and other property to the trustee of a revocable trust created by the principal as settlor.
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Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. This section clarifies that an agent's authority includes authority to exercise, for
the benefit of the principal, a presently exercisable general power of appointment held by the principal (subsection (b)(3)).
“Presently exercisable general power of appointment” is defined for purposes of the Act in Section 62–8–102(8).

<< SC ST § 62–8–212 >>

Section 62–8–212. Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of
attorney granting general authority with respect to claims and litigation authorizes the agent to:

(1) assert and maintain before a court or administrative agency a claim, claim for relief, cause of action, counterclaim, offset,
recoupment, or defense, including an action to recover property or other thing of value, recover damages sustained by the
principal, eliminate or modify tax liability, or seek an injunction, specific performance, or other relief;

(2) bring an action to determine adverse claims or intervene or otherwise participate in litigation;

(3) seek an attachment, garnishment, order of arrest, or other preliminary, provisional, or intermediate relief and use an available
procedure to effect or satisfy a judgment, order, or decree;

(4) make or accept a tender, offer of judgment, or admission of facts, submit a controversy on an agreed statement of facts,
consent to examination, and bind the principal in litigation;

(5) submit to alternative dispute resolution, settle, and propose or accept a compromise;

(6) waive the issuance and service of process upon the principal, accept service of process, appear for the principal, designate
persons upon whom process directed to the principal may be served, execute and file or deliver stipulations on the principal's
behalf, verify pleadings, seek appellate review, procure and give surety and indemnity bonds, contract and pay for the preparation
and printing of records and briefs, receive, execute, and file or deliver a consent, waiver, release, confession of judgment,
satisfaction of judgment, notice, agreement, or other instrument in connection with the prosecution, settlement, or defense of
a claim or litigation;

(7) act for the principal with respect to bankruptcy or insolvency, whether voluntary or involuntary, concerning the principal or
some other person, or with respect to a reorganization, receivership, or application for the appointment of a receiver or trustee
which affects an interest of the principal in property or other thing of value;

(8) pay a judgment, award, or order against the principal or a settlement made in connection with a claim or litigation; and

(9) receive money or other thing of value paid in settlement of or as proceeds of a claim or litigation.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney.

<< SC ST § 62–8–213 >>

Section 62–8–213. (a) Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power
of attorney granting general authority with respect to personal and family maintenance authorizes the agent to:
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(1) perform the acts necessary to maintain the customary standard of living of the principal, the principal's spouse, and the
following individuals, whether living when the power of attorney is executed or later born:

(A) individuals legally entitled to be supported by the principal; and

(B) the individuals whom the principal has customarily supported or indicated the intent to support;

(2) make periodic payments of child support and other family maintenance required by a court or governmental agency or
an agreement to which the principal is a party;

(3) provide living quarters for the individuals described in subsection (a)(1) by:

(A) purchase, lease, or other contract; or

(B) paying the operating costs, including interest, amortization payments, repairs, improvements, and taxes, for premises
owned by the principal or occupied by those individuals;

(4) provide normal domestic help, usual vacations and travel expenses, and funds for shelter, clothing, food, appropriate
education, including postsecondary and vocational education, and other current living costs for the individuals described in
item (1);

(5) pay expenses for necessary health care and custodial care on behalf of the individuals described in subsection (a)(1);

(6) act as the principal's personal representative pursuant to the Health Insurance Portability and Accountability Act, Sections
1171 through 1179 of the Social Security Act, 42 U.S.C. Section 1320d, as amended, and applicable regulations, in making
decisions related to the past, present, or future payment for the provision of health care consented to by the principal or
anyone authorized under the law of this State to consent to health care on behalf of the principal;

(7) continue a provision made by the principal for automobiles or other means of transportation, including registering,
licensing, insuring, and replacing them, for the individuals described in subsection (a)(1);

(8) maintain credit and debit accounts for the convenience of the individuals described in subsection (a)(1) and open new
accounts;

(9) continue payments incidental to the membership or affiliation of the principal in a religious institution, club, society,
order, or other organization or to continue contributions to those organizations; and

(10) enter into financial arrangements and agreements for the admission and care of the principal with an assisted living
facility, nursing home, hospital, rehabilitative or respite facility, in home or other care providers, including hiring and firing
home health care and other providers of services to the principal.

(b) Authority with respect to personal and family maintenance is neither dependent upon, nor limited by, authority that an agent
may or may not have with respect to gifts pursuant to this article.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. Subsection (a)(1) specifies who qualifies to benefit from payments for personal
and family maintenance.Subsection (a)(6) qualifies the agent to act as the principal's “personal representative” for purposes of
the Health Insurance Portability and Accountability Act (HIPAA) so that the agent can communicate with health care providers
to pay medical bills. See 45 C.F.R. Section 164.502(g)(1)–(2) (2006) (providing that for purposes of disclosing an individual's
protected health information, “a covered entity must ... treat a personal representative as the individual”). Subsection (a)(6) does

385



SC LEGIS 279 (2016), 2016 South Carolina Laws Act 279 (S.778)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 34

not, however, empower the agent to make health-care decisions for the principal. See Section 62–8–103 Reporter's Comment
(discussing that decision-making for financial management and health care are often interdependent and referring to the rule
in Section 62–8–114(b)(5) for an agent under this Act to cooperate with the principal's health-care decision-maker).Subsection
(b) provides that authority under this section is neither dependent upon, nor limited by, authority that an agent may or may
not have with respect to making gifts. Although payments made for the benefit of persons under this section may in fact be
subject to gift tax treatment, subsection (b) clarifies that the authority for personal and family maintenance payments by an
agent emanates from this section rather than Section 62–8–217. This is an important distinction because the Act requires a grant
of specific authority under Section 62–8–201(a) to authorize gift making, and the default provisions of Section 62–8–217 limit
the amounts and methods of those gifts. The authority to make payments under this section is not constrained by either of these
provisions.The South Carolina Act adds Subsection (a)10, which clarifies the powers an agent has with regard to arranging
for the principal's health care.

<< SC ST § 62–8–214 >>

Section 62–8–214. (a) In this section, “benefits from governmental programs or civil or military service” means a benefit,
program, or assistance provided under a statute or regulation including Social Security, Medicare, and Medicaid.

(b) Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of attorney granting
general authority with respect to benefits from governmental programs or civil or military service authorizes the agent to:

(1) execute vouchers in the name of the principal for allowances and reimbursements payable by the United States or a foreign
government or by a state or subdivision of a state to the principal, including allowances and reimbursements for transportation
of the individuals described in Section 62–8–213(a)(1), and for shipment of their household effects;

(2) enroll in, apply for, select, reject, change, amend, or discontinue, on the principal's behalf, a benefit or program;

(3) prepare, file, and maintain a claim of the principal for a benefit or assistance, financial or otherwise, to which the principal
may be entitled under a statute or regulation;

(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with
respect to litigation concerning a benefit or assistance the principal may be entitled to receive under a statute or regulation; and

(5) receive the financial proceeds of a claim described in item (4) and conserve, invest, disburse, or use for a lawful purpose
anything so received.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise modified
or limited by the power of attorney. While this section incorporates most of the Uniform Power of Attorney Act provisions,
subsection (b)(2) of the uniform act, relating to removal and shipment of personal property, has been moved to Section 62–8–
205, which lists powers relating to tangible personal property.

<< SC ST § 62–8–215 >>

Section 62–8–215. (a) In this section, “retirement plan” means a plan or account created by an employer, the principal, or another
individual to provide retirement benefits or deferred compensation of which the principal is a participant, beneficiary, or owner,
including a plan or account under the following sections of the Internal Revenue Code:

(1) an individual retirement account under Internal Revenue Code 26 U.S.C. Section 408, as amended;

(2) a Roth individual retirement account under Internal Revenue Code 26 U.S.C. Section 408A, as amended;

(3) a deemed individual retirement account under Internal Revenue Code 26 U.S.C. Section 408(q), as amended;
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(4) an annuity or mutual fund custodial account under Internal Revenue Code 26 U.S.C. Section 403(b), as amended;

(5) a pension, profit-sharing, stock bonus, or other retirement plan qualified under Internal Revenue Code 26 U.S.C. Section
401(a), as amended;

(6) a plan under Internal Revenue Code 26 U.S.C. Section 457(b), as amended; and

(7) a nonqualified deferred compensation plan under Internal Revenue Code 26 U.S.C. Section 409A, as amended.

(b) Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of attorney granting
general authority with respect to retirement plans authorizes the agent to:

(1) select the form and timing of payments under a retirement plan, including election of survivor benefits, and withdraw
benefits from a plan;

(2) make a rollover, including a direct trustee-to-trustee rollover, of benefits from one retirement plan to another;

(3) establish a retirement plan in the principal's name;

(4) make contributions to a retirement plan;

(5) exercise investment powers available under a retirement plan; and

(6) borrow from, sell assets to, or purchase assets from a retirement plan.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. Under this Act, the authority to waive the principal's right to be a beneficiary of
a joint and survivor annuity must be given by a specific grant pursuant to Section 62–8–201(a).

<< SC ST § 62–8–216 >>

Section 62–8–216. Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of
attorney granting general authority with respect to taxes authorizes the agent to:

(1) prepare, sign, and file federal, state, local, and foreign income, gift, payroll, property, Federal Insurance Contributions Act,
and other tax returns, claims for refunds, requests for extension of time, petitions regarding tax matters, and other tax-related
documents, including receipts, offers, waivers, consents, including consents and agreements pursuant to Internal Revenue Code
26 U.S.C. Section 2032A, as amended, closing agreements, and any power of attorney required by the Internal Revenue Service,
including Form 2848 or other taxing authority with respect to a tax year upon which the statute of limitations has not run and
the following twenty-five tax years;

(2) pay taxes due, collect refunds, post bonds, receive confidential information, and contest deficiencies determined by the
Internal Revenue Service or other taxing authority;

(3) exercise any election available to the principal under federal, state, local, or foreign tax law; and

(4) act for the principal in all tax matters for all periods before the Internal Revenue Service, or other taxing authority.

Reporter's Comment
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If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney.

<< SC ST § 62–8–217 >>

Section 62–8–217. (a) In this section, a gift “for the benefit of” a person includes a gift to a trust, an account under the Uniform
Transfers to Minors Act, and a tuition savings account or prepaid tuition plan as defined in Internal Revenue Code 26 U.S.C.
Section 529, as amended.

(b) Unless the power of attorney otherwise provides and subject to Section 62–8–201, language in a power of attorney granting
general authority with respect to gifts authorizes the agent to:

(1) make outright to, or for the benefit of, a person, a gift of any of the principal's property, including by the exercise of a
presently exercisable general power of appointment held by the principal, in an amount per donee not to exceed the annual
dollar limits of the federal gift tax exclusion pursuant to Internal Revenue Code 26 U.S.C. Section 2503(b), as amended,
without regard to whether the federal gift tax exclusion applies to the gift, or if the principal's spouse agrees to consent to a
split gift pursuant to Internal Revenue Code 26 U.S.C. 2513, as amended, in an amount per donee not to exceed twice the
annual federal gift tax exclusion limit; and

(2) consent, pursuant to Internal Revenue Code 26 U.S.C. Section 2513, as amended, to the splitting of a gift made by the
principal's spouse in an amount per donee not to exceed the aggregate annual gift tax exclusions for both spouses.

(3) An agent may make a gift of the principal's property only as the agent determines is consistent with the principal's
objectives if actually known by the agent and, if unknown, as the agent determines is consistent with the principal's best
interest based on:

(A) the value and nature of the principal's property;

(B) the principal's foreseeable obligations and need for maintenance;

(C) minimization of taxes, including income, estate, inheritance, generation-skipping transfer, and gift taxes;

(D) eligibility for a benefit, a program, or assistance under a statute or regulation; and

(E) the principal's personal history of making or joining in making gifts.

Reporter's Comment
If a power of attorney specifically cites this section, the agent will have the powers listed in this section unless otherwise
modified or limited by the power of attorney. This section provides default limitations on an agent's authority to make a gift of
the principal's property. Authority to make a gift must be made by a specific grant in a power of attorney (see Section 62–8–
201(a)(2). The mere granting to an agent of authority to make gifts does not, however, grant an agent unlimited authority. The
agent's authority is subject to this section unless enlarged or further limited by an express modification in the power of attorney.
Without modification, the authority of an agent under this section is limited to gifts in an amount per donee not to exceed the
annual dollar limits of the federal gift tax exclusion, or twice that amount if the principal and the principal's spouse consent
to make a split gift.Subsection (a) of this section clarifies the fact that a gift includes not only outright gifts, but also gifts for
the benefit of a person. Subsection (a) provides examples of gifts made for the benefit of a person, but these examples are not
intended to be exclusive.Subsection (b)(3) emphasizes that exercise of authority to make a gift, as with exercise of all authority
under a power of attorney, must be consistent with the principal's objectives. If these objectives are not known, then gifts must be
consistent with the principal's best interest based on all relevant factors. Subsection (b)(3) provides examples of factors relevant
to the principal's best interest, but these examples are illustrative rather than exclusive.To the extent that a principal's objectives
with respect to the making of gifts may potentially conflict with an agent's default duties under the Act, the principal should
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carefully consider stating those objectives in the power of attorney, or altering the default rules to accommodate the objectives,
or both. See Section 62–8–114 Reporter's Comment.

T. 62 Art. 8 Pt. 3

Part 3

Reserved

T. 62 Art. 8 Pt. 4

Part 4

<< SC ST § 62–8–401 >>

Section 62–8–401. The probate court has concurrent jurisdiction with the circuit courts of this State over all subject matter
related to the creation, exercise, construction, and termination of powers of attorney governed by the provisions of this article.

Reporter's Comment
This section incorporates most of former Section 62–5–503. It does not contain the provision for approval of the sale of real
and personal property by an attorney-in-fact to avoid the possible misinterpretation under the former section that the deleted
provision was a requirement for such a sale rather than a confirmation of jurisdiction. Although in some cases court approval
of real or personal property is necessary or appropriate, it is not required in all cases.

<< SC ST § 62–8–402 >>

Section 62–8–402. This article modifies, limits, and supersedes the federal Electronic Signatures in Global and National
Commerce Act, 15 U.S.C. Section 7001, et seq., but does not modify, limit, or supersede Section 101(c) of that act, 15 U.S.C.
Section 7001(c), or authorize electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. Section
7003(b).

<< SC ST § 62–8–403 >>

Section 62–8–403. Except as otherwise provided in this article on the effective date of this act:

(a) this article applies to a power of attorney created on or after the effective date of this act;

(b) the procedural provisions of this article apply to a judicial proceeding concerning a power of attorney commenced on or
after the effective date of this act;

(c) the applicable law in effect before the effective date of this act applies to a power of attorney created or restated before
the effective date of this act;

(d) the procedural provisions of this article apply to a judicial proceeding concerning a power of attorney commenced before the
effective date of this act unless the court finds that application of a procedural provision of this act would substantially interfere
with the effective conduct of the judicial proceeding or prejudice the rights of a party, in which case that procedural provision
does not apply and the applicable procedural provision in effect at the commencement of the judicial proceeding applies; and

(e) an act done before the effective date of this act is not affected by this act.

South Carolina Statutory Health Care Power of Attorney Act
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SECTION 2. Part 5, Article 5, Title 62 of the 1976 Code is amended to read:

T. 62 Art. 5 Pt. 5

Part 5

Health Care Powers of Attorney

<< SC ST § 62–5–500 >>

Section 62–5–500. This part may be cited as the “South Carolina Statutory Health Care Power of Attorney Act”.

Editor's Note:
“The South Carolina Uniform Power of Attorney Act (‘SCUPOAA’), which is based on the Uniform Power of Attorney Act
(‘UPOAA’), replaces former South Carolina Probate Code Section 62–5–501 and becomes Article 8 of the South Carolina
Probate Code, so its section numbers will be consistent with the UPOAA's numbering. The SCUPOAA also incorporates the
provisions of former South Carolina Probate Code Sections 62–5–502 and 62–5–503.The provisions of South Carolina's Health
Care Power of Attorney statute, formerly found at Section 62–5–504, are now renumbered as Sections 62–5–501 through 62–
5–518, without changing the substance of former Section 62–5–504.The Uniform Veterans Guardianship Act (‘UVGA’) no
longer exists as a uniform law. The corresponding sections of the South Carolina version of the UVGA are repealed, although
pertinent provisions are retained by folding them into existing sections of the South Carolina Probate Code (62–1–201, 62–5–
404 , and 62–5–407) and by adding one section (62–5–436).Consequently, Title 62, Article 5, Part 5 now covers only health
care powers of attorney and Title 62, Article 8 now covers powers of attorney (other than health care powers) that were formerly
found in Title 62, Article 5, Part 5.”

<< SC ST § 62–5–501 >>

Section 62–5–501. As used in this part:

(1) “Agent” or “health care agent” means an individual designated in a health care power of attorney to make health care
decisions on behalf of a principal.

(2) “Declaration of a desire for a natural death” or “declaration” means a document executed in accordance with the South
Carolina Death with Dignity Act or a similar document executed in accordance with the law of another state.

(3) “Health care” means a procedure to diagnose or treat a human disease, ailment, defect, abnormality, or complaint, whether
of physical or mental origin. It also includes the provision of intermediate or skilled nursing care; services for the rehabilitation
of injured, disabled, or sick persons; and placement in or removal from a facility that provides these forms of care.

(4) “Health care power of attorney” means a durable power of attorney executed in accordance with this part.

(5) “Health care provider” means a person, health care facility, organization, or corporation licensed, certified, or otherwise
authorized or permitted by the laws of this State to administer health care.

(6) “Life-sustaining procedure” means a medical procedure or intervention that serves only to prolong the dying process. Life-
sustaining procedures do not include the administration of medication or other treatment for comfort care or alleviation of
pain. The principal shall indicate in the health care power of attorney whether the provision of nutrition and hydration through
medically or surgically implanted tubes is desired.
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(7) “Permanent unconsciousness” means a medical diagnosis, consistent with accepted standards of medical practice, that a
person is in a persistent vegetative state or some other irreversible condition in which the person has no neocortical functioning,
but only involuntary vegetative or primitive reflex functions controlled by the brain stem.

(8) “Nursing care provider” means a nursing care facility or an employee of the facility.

(9) “Principal” means an individual who executes a health care power of attorney. A principal must be eighteen years of age
or older and of sound mind.

(10) “Separated” means that the principal and his or her spouse are separated pursuant to one of the following:

(a) entry of a pendente lite order in a divorce or separate maintenance action;

(b) formal signing of a written property or marital settlement agreement;

(c) entry of a permanent order of separate maintenance and support or of a permanent order approving a property or marital
settlement agreement between the parties.

<< SC ST § 62–5–502 >>

Section 62–5–502. (a) A health care power of attorney is a durable power of attorney. Statutory provisions that refer to a durable
power of attorney or judicial interpretations of the law relating to durable powers of attorney apply to a health care power of
attorney to the extent that they are not inconsistent with this part.

(b) This section does not affect the right of a person to execute a durable power of attorney relating to health care pursuant
to other provisions of law but which does not conform to the requirements of this section. If a durable power of attorney for
health care executed under this part or under the laws of another state does not conform to the requirements of this section,
the provisions of this section do not apply to it. However, a court is not precluded from determining that the law applicable
to nonconforming durable powers of attorney for health care is the same as the law set forth in this section for health care
powers of attorney.

(c) To the extent not inconsistent with this part, the provisions of the Adult Health Care Consent Act apply to the making of
decisions by a health care agent and the implementation of those decisions by health care providers.

(d) In determining the effectiveness of a health care power of attorney, mental incompetence is to be determined according
to the standards and procedures for inability to consent pursuant to Section 44–66–20(8), except that certification of mental
incompetence by the agent may be substituted for certification by a second physician. If the certifying physician states that
the principal's mental incompetence precludes the principal from making all health care decisions or all decisions concerning
certain categories of health care, and that the principal's mental incompetence is permanent or of extended duration, no
further certification is necessary in regard to the stated categories of health care decisions during the stated duration of mental
incompetence unless the agent or the attending physician believes the principal may have regained capacity.

<< SC ST § 62–5–503 >>

Section 62–5–503. (a) A health care power of attorney must:

(1) be substantially in the form set forth in Section 62–5–504;

(2) be dated and signed by the principal or in the principal's name by another person in the principal's presence and by his
direction;
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(3) be signed by at least two persons, each of whom witnessed either the signing of the health care power of attorney or the
principal's acknowledgment of his signature on the health care power of attorney. Each witness must state in a declaration as
set forth in Section 62–5–504 that, at the time of the execution of the health care power of attorney, to the extent the witness
has knowledge, the witness is not related to the principal by blood, marriage, or adoption, either as a spouse, lineal ancestor,
descendant of the parents of the principal, or spouse of any of them; not directly financially responsible for the principal's
medical care; not entitled to a portion of the principal's estate upon his decease under a will of the principal then existing or
as an heir by intestate succession; not a beneficiary of a life insurance policy of the principal; and not appointed as health care
agent or successor health care agent in the health care power of attorney; and that no more than one witness is an employee of
a health care facility in which the principal is a patient, no witness is the attending physician or an employee of the attending
physician, or no witness has a claim against the principal's estate upon his decease;

(4) state the name and address of the agent. A health care agent must be an individual who is eighteen years of age or older
and of sound mind. A health care agent may not be a health care provider, or an employee of a provider, with whom the
principal has a provider-patient relationship at the time the health care power of attorney is executed, or an employee of a
nursing care facility in which the principal resides, or a spouse of the health care provider or employee, unless the health care
provider, employee, or spouse is a relative of the principal.

(b) The validity of a health care power of attorney is not affected by the principal's failure to initial any of the choices provided
in Section 4, 6, or 7 of the Health Care Power of Attorney form or to name successor agents. If the principal fails to indicate
either of the statements in Section 7 concerning provision of artificial nutrition and hydration, the agent does not have authority
to direct that nutrition and hydration necessary for comfort care or alleviation of pain be withheld or withdrawn.

<< SC ST § 62–5–504 >>

Section 62–5–504. A health care power of attorney executed on or after January 1, 2007, must be substantially in the following
form:

INFORMATION ABOUT THIS DOCUMENT

THIS IS AN IMPORTANT LEGAL DOCUMENT. BEFORE SIGNING THIS DOCUMENT, YOU SHOULD KNOW THESE
IMPORTANT FACTS:
1. THIS DOCUMENT GIVES THE PERSON YOU NAME AS YOUR AGENT THE POWER TO MAKE HEALTH CARE
DECISIONS FOR YOU IF YOU CANNOT MAKE THE DECISION FOR YOURSELF. THIS POWER INCLUDES THE
POWER TO MAKE DECISIONS ABOUT LIFE–SUSTAINING TREATMENT. UNLESS YOU STATE OTHERWISE,
YOUR AGENT WILL HAVE THE SAME AUTHORITY TO MAKE DECISIONS ABOUT YOUR HEALTH CARE AS
YOU WOULD HAVE.

2. THIS POWER IS SUBJECT TO ANY LIMITATIONS OR STATEMENTS OF YOUR DESIRES THAT YOU INCLUDE
IN THIS DOCUMENT. YOU MAY STATE IN THIS DOCUMENT ANY TREATMENT YOU DO NOT DESIRE OR
TREATMENT YOU WANT TO BE SURE YOU RECEIVE. YOUR AGENT WILL BE OBLIGATED TO FOLLOW YOUR
INSTRUCTIONS WHEN MAKING DECISIONS ON YOUR BEHALF. YOU MAY ATTACH ADDITIONAL PAGES IF
YOU NEED MORE SPACE TO COMPLETE THE STATEMENT.

3. AFTER YOU HAVE SIGNED THIS DOCUMENT, YOU HAVE THE RIGHT TO MAKE HEALTH CARE DECISIONS
FOR YOURSELF IF YOU ARE MENTALLY COMPETENT TO DO SO. AFTER YOU HAVE SIGNED THIS DOCUMENT,
NO TREATMENT MAY BE GIVEN TO YOU OR STOPPED OVER YOUR OBJECTION IF YOU ARE MENTALLY
COMPETENT TO MAKE THAT DECISION.
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4. YOU HAVE THE RIGHT TO REVOKE THIS DOCUMENT, AND TERMINATE YOUR AGENT'S AUTHORITY, BY
INFORMING EITHER YOUR AGENT OR YOUR HEALTH CARE PROVIDER ORALLY OR IN WRITING.

5. IF THERE IS ANYTHING IN THIS DOCUMENT THAT YOU DO NOT UNDERSTAND, YOU SHOULD ASK A
SOCIAL WORKER, LAWYER, OR OTHER PERSON TO EXPLAIN IT TO YOU.

6. THIS POWER OF ATTORNEY WILL NOT BE VALID UNLESS TWO PERSONS SIGN AS WITNESSES. EACH OF
THESE PERSONS MUST EITHER WITNESS YOUR SIGNING OF THE POWER OF ATTORNEY OR WITNESS YOUR
ACKNOWLEDGMENT THAT THE SIGNATURE ON THE POWER OF ATTORNEY IS YOURS.

THE FOLLOWING PERSONS MAY NOT ACT AS WITNESSES:

A. YOUR SPOUSE, YOUR CHILDREN, GRANDCHILDREN, AND OTHER LINEAL DESCENDANTS; YOUR
PARENTS, GRANDPARENTS, AND OTHER LINEAL ANCESTORS; YOUR SIBLINGS AND THEIR LINEAL
DESCENDANTS; OR A SPOUSE OF ANY OF THESE PERSONS.

B. A PERSON WHO IS DIRECTLY FINANCIALLY RESPONSIBLE FOR YOUR MEDICAL CARE.

C. A PERSON WHO IS NAMED IN YOUR WILL, OR, IF YOU HAVE NO WILL, WHO WOULD INHERIT YOUR
PROPERTY BY INTESTATE SUCCESSION.

D. BENEFICIARY OF A LIFE INSURANCE POLICY ON YOUR LIFE.

E. THE PERSONS NAMED IN THE HEALTH CARE POWER OF ATTORNEY AS YOUR AGENT OR SUCCESSOR
AGENT.

F. YOUR PHYSICIAN OR AN EMPLOYEE OF YOUR PHYSICIAN.

G. A PERSON WHO WOULD HAVE A CLAIM AGAINST ANY PORTION OF YOUR ESTATE (PERSONS TO WHOM
YOU OWE MONEY).

IF YOU ARE A PATIENT IN A HEALTH FACILITY, NO MORE THAN ONE WITNESS MAY BE AN EMPLOYEE OF
THAT FACILITY.
7. YOUR AGENT MUST BE A PERSON WHO IS 18 YEARS OF AGE OR OLDER AND OF SOUND MIND. IT MAY
NOT BE YOUR DOCTOR OR ANY OTHER HEALTH CARE PROVIDER THAT IS NOW PROVIDING YOU WITH
TREATMENT; OR AN EMPLOYEE OF YOUR DOCTOR OR PROVIDER; OR A SPOUSE OF THE DOCTOR, PROVIDER,
OR EMPLOYEE; UNLESS THE PERSON IS A RELATIVE OF YOURS.

8. YOU SHOULD INFORM THE PERSON THAT YOU WANT HIM OR HER TO BE YOUR HEALTH CARE AGENT.
YOU SHOULD DISCUSS THIS DOCUMENT WITH YOUR AGENT AND YOUR PHYSICIAN AND GIVE EACH A
SIGNED COPY. IF YOU ARE IN A HEALTH CARE FACILITY OR A NURSING CARE FACILITY, A COPY OF THIS
DOCUMENT SHOULD BE INCLUDED IN YOUR MEDICAL RECORD.

HEALTH CARE POWER OF ATTORNEY

(S.C. STATUTORY FORM)

1. DESIGNATION OF HEALTH CARE AGENT

I, _______________________________________, hereby appoint:
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(Principal)

(Agent's Name) _____________________________

(Agent's Address) ____________________________

Telephone: home: __________ work: __________ mobile: ______ as my agent to make health care decisions for me as
authorized in this document.

Successor Agent: If an agent named by me dies, becomes legally disabled, resigns, refuses to act, becomes unavailable, or if
an agent who is my spouse is divorced or separated from me, I name the following as successors to my agent, each to act alone
and successively, in the order named:

A. First Alternate Agent:

Address: __________________________

Telephone: home: ________ work: ________ mobile: ________

B. Second Alternate Agent:

Address: ____________________________________________

Telephone: home: ________ work: ________ mobile: ________

Unavailability of Agent(s): If at any relevant time the agent or successor agents named here are unable or unwilling to make
decisions concerning my health care, and those decisions are to be made by a guardian, by the Probate Court, or by a surrogate
pursuant to the Adult Health Care Consent Act, it is my intention that the guardian, Probate Court, or surrogate make those
decisions in accordance with my directions as stated in this document.

2. EFFECTIVE DATE AND DURABILITY

By this document I intend to create a durable power of attorney effective upon, and only during, any period of mental
incompetence, except as provided in Paragraph 3 below.

3. HIPAA AUTHORIZATION

When considering or making health care decisions for me, all individually identifiable health information and medical records
may be released without restriction to my health care agent(s) and/or my alternate health care agent(s) named above including,
but not limited to, (i) diagnostic, treatment, other health care, and related insurance and financial records and information
associated with any past, present, or future physical or mental health condition including, but not limited to, diagnosis or
treatment of HIV/AIDS, sexually transmitted disease(s), mental illness, and/or drug or alcohol abuse and (ii) any written opinion
relating to my health that such health care agent(s) and/or alternate health care agent(s) may have requested. Without limiting
the generality of the foregoing, this release authority applies to all health information and medical records governed by the
Health Insurance Portability and Accountability Act of 1996 (HIPAA), 42 U.S.C. 1320d and 45 C.F.R. 160–164; is effective
whether or not I am mentally competent; has no expiration date; and shall terminate only in the event that I revoke the authority
in writing and deliver it to my health care provider.

4. AGENT'S POWERS

I grant to my agent full authority to make decisions for me regarding my health care. In exercising this authority, my agent shall
follow my desires as stated in this document or otherwise expressed by me or known to my agent. In making any decision, my
agent shall attempt to discuss the proposed decision with me to determine my desires if I am able to communicate in any way.
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If my agent cannot determine the choice I would want made, then my agent shall make a choice for me based upon what my
agent believes to be in my best interests. My agent's authority to interpret my desires is intended to be as broad as possible,
except for any limitations I may state below.

Accordingly, unless specifically limited by the provisions specified below, my agent is authorized as follows:
A. To consent, refuse, or withdraw consent to any and all types of medical care, treatment, surgical procedures, diagnostic
procedures, medication, and the use of mechanical or other procedures that affect any bodily function, including, but not limited
to, artificial respiration, nutritional support and hydration, and cardiopulmonary resuscitation.

B. To authorize, or refuse to authorize, any medication or procedure intended to relieve pain, even though that use may lead to
physical damage, addiction, or hasten the moment of, but not intentionally cause, my death.

C. To authorize my admission to or discharge, even against medical advice, from a hospital, nursing care facility, or similar
facility or service.

D. To take another action necessary to making, documenting, and assuring implementation of decisions concerning my health
care, including, but not limited to, granting a waiver or release from liability required by a hospital, physician, nursing care
provider, or other health care provider; signing any documents relating to refusals of treatment or the leaving of a facility against
medical advice, and pursuing any legal action in my name, and at the expense of my estate to force compliance with my wishes
as determined by my agent, or to seek actual or punitive damages for the failure to comply.

E. The powers granted above do not include the following powers or are subject to the following rules or limitations:
____________________________________________________

5. ORGAN DONATION (INITIAL ONLY ONE)

My agent may ___; may not ___ consent to the donation of all or any of my tissue or organs for purposes of transplantation.

6. EFFECT ON DECLARATION OF A DESIRE FOR A NATURAL DEATH (LIVING WILL)

I understand that if I have a valid Declaration of a Desire for a Natural Death, the instructions contained in the Declaration will
be given effect in any situation to which they are applicable. My agent will have authority to make decisions concerning my
health care only in situations to which the Declaration does not apply.

7. STATEMENT OF DESIRES CONCERNING LIFE–SUSTAINING TREATMENT

With respect to any Life–Sustaining Treatment, I direct the following:

(INITIAL ONLY ONE OF THE FOLLOWING 3 PARAGRAPHS)
A. ___ GRANT OF DISCRETION TO AGENT. I do not want my life to be prolonged nor do I want life-sustaining treatment
to be provided or continued if my agent believes the burdens of the treatment outweigh the expected benefits. I want my agent
to consider the relief of suffering, my personal beliefs, the expense involved and the quality as well as the possible extension
of my life in making decisions concerning life-sustaining treatment.

OR
B. ___ DIRECTIVE TO WITHHOLD OR WITHDRAW TREATMENT. I do not want my life to be prolonged and I do not
want life-sustaining treatment:

1. if I have a condition that is incurable or irreversible and, without the administration of life-sustaining procedures, expected
to result in death within a relatively short period of time; or
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2. if I am in a state of permanent unconsciousness.

OR
C. ___ DIRECTIVE FOR MAXIMUM TREATMENT. I want my life to be prolonged to the greatest extent possible, within
the standards of accepted medical practice, without regard to my condition, the chances I have for recovery, or the cost of the
procedures.

8. STATEMENT OF DESIRES REGARDING TUBE FEEDING

With respect to Nutrition and Hydration provided by means of a nasogastric tube or tube into the stomach, intestines, or veins,
I wish to make clear that in situations where life-sustaining treatment is being withheld or withdrawn pursuant to Paragraph 7:

(INITIAL ONLY ONE OF THE FOLLOWING 3 PARAGRAPHS):
A. ___ GRANT OF DISCRETION TO AGENT. I do not want my life to be prolonged by tube feeding if my agent believes the
burdens of tube feeding outweigh the expected benefits. I want my agent to consider the relief of suffering, my personal beliefs,
the expense involved, and the quality as well as the possible extension of my life in making this decision.

OR
B. ___ DIRECTIVE TO WITHHOLD OR WITHDRAW TUBE FEEDING. I do not want my life prolonged by tube feeding.

OR
C. ___ DIRECTIVE FOR PROVISION OF TUBE FEEDING. I want tube feeding to be provided within the standards of
accepted medical practice, without regard to my condition, the chances I have for recovery, or the cost of the procedure, and
without regard to whether other forms of life-sustaining treatment are being withheld or withdrawn.

IF YOU DO NOT INITIAL ANY OF THE STATEMENTS IN PARAGRAPH 8, YOUR AGENT WILL NOT HAVE
AUTHORITY TO DIRECT THAT NUTRITION AND HYDRATION NECESSARY FOR COMFORT CARE OR
ALLEVIATION OF PAIN BE WITHDRAWN.

9. ADMINISTRATIVE PROVISIONS
A. I revoke any prior Health Care Power of Attorney and any provisions relating to health care of any other prior power of
attorney.

B. This power of attorney is intended to be valid in any jurisdiction in which it is presented.

BY SIGNING HERE I INDICATE THAT I UNDERSTAND THE CONTENTS OF THIS DOCUMENT AND THE EFFECT
OF THIS GRANT OF POWERS TO MY AGENT.

I sign my name to this Health Care Power of Attorney on this

___ day of __________, 20 __. My current home address is:

________________________________________________

Principal's Signature: ______________________________
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Print Name of Principal: ____________________________

I declare, on the basis of information and belief, that the person who signed or acknowledged this document (the principal) is
personally known to me, that he/she signed or acknowledged this Health Care Power of Attorney in my presence, and that he/
she appears to be of sound mind and under no duress, fraud, or undue influence. I am not related to the principal by blood,
marriage, or adoption, either as a spouse, a lineal ancestor, descendant of the parents of the principal, or spouse of any of them.
I am not directly financially responsible for the principal's medical care. I am not entitled to any portion of the principal's estate
upon his decease, whether under any will or as an heir by intestate succession, nor am I the beneficiary of an insurance policy on
the principal's life, nor do I have a claim against the principal's estate as of this time. I am not the principal's attending physician,
nor an employee of the attending physician. No more than one witness is an employee of a health care facility in which the
principal is a patient. I am not appointed as Health Care Agent or Successor Health Care Agent by this document.

Witness No. 1

Signature: _________________________ Date: ______________

Print Name: ____________________ Telephone: ______________

Address: ______________________________________________

Witness No. 2

Signature: _________________________ Date: _______________

Print Name: ____________________ Telephone: _____________

Address: ______________________________________________

(This portion of the document is optional and is not required to create a valid health care power of attorney.)

STATE OF SOUTH CAROLINA

COUNTY OF _____________________

The foregoing instrument was acknowledged before me by Principal on _______________, 20 _________

Notary Public for South Carolina

My Commission Expires: ______________________

<< SC ST § 62–5–505 >>

Section 62–5–505. A health care agent has, in addition to the powers set forth in the health care power of attorney, the following
specific powers to:

(1) have access to the principal's medical records and information to the same extent that the principal would have access,
including the right to disclose the contents to others;

(2) contract on the principal's behalf for placement in a health care or nursing care facility or for health care related services,
without the agent incurring personal financial liability for the contract;

(3) hire and fire medical, social service, and other support personnel responsible for the principal's care;
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(4) have the same health care facility or nursing care facility visitation rights and privileges of the principal as are permitted
to immediate family members or spouses.

<< SC ST § 62–5–506 >>

Section 62–5–506. (a) The agent is not entitled to compensation for services performed under the health care power of attorney,
but the agent is entitled to reimbursement for all reasonable expenses incurred as a result of carrying out the health care power
of attorney or the authority granted by this section.

(b) The agent's consent to health care or to the provision of services to the principal does not cause the agent to be liable for
the costs of the care or services.

<< SC ST § 62–5–507 >>

Section 62–5–507. If a principal has been diagnosed as pregnant, life-sustaining procedures may not be withheld or withdrawn
pursuant to the health care power of attorney during the course of the principal's pregnancy. This subsection does not otherwise
affect the agent's authority to make decisions concerning the principal's obstetrical and other health care during the course of
the pregnancy.

<< SC ST § 62–5–508 >>

Section 62–5–508. A health care provider or nursing care provider having knowledge of the principal's health care power of
attorney has a duty to follow directives of the agent that are consistent with the health care power of attorney to the same extent
as if they were given by the principal. If it is uncertain whether a directive is consistent with the health care power of attorney,
the health care provider, nursing care provider, agent, or other interested person may apply to the probate court for an order
determining the authority of the agent to give the directive.

<< SC ST § 62–5–509 >>

Section 62–5–509. An agent acting pursuant to a health care power of attorney shall make decisions concerning the principal's
health care in accordance with the principal's directives in the health care power of attorney and with any other statements of
intent by the principal that are known to the agent and are not inconsistent with the directives in the health care power of attorney.
If a principal has a valid Declaration of a Desire for a Natural Death pursuant to Chapter 77, Title 44, then the declaration must
be given effect in any situation to which it is applicable. The agent named in the health care power of attorney has authority
to make decisions only in situations to which the declaration does not apply. However, nothing in this section prevents the
principal or a person designated by the principal in the declaration from revoking the declaration pursuant to Section 44–77–80.

<< SC ST § 62–5–510 >>

Section 62–5–510. (a) A person who relies in good faith upon a person's representation that he is the person named as agent in a
health care power of attorney is not subject to civil or criminal liability or disciplinary action for recognizing the agent's authority.

(b) A health care provider or nursing care provider who in good faith relies on a health care decision made by an agent or
successor agent is not subject to civil or criminal liability or disciplinary action on account of relying on the decision.

(c) An agent who in good faith makes a health care decision pursuant to a health care power of attorney is not subject to civil
or criminal liability on account of the substance of the decision.
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<< SC ST § 62–5–511 >>

Section 62–5–511. (a) The principal may appoint one or more successor agents in the health care power of attorney in the event
an agent dies, becomes legally disabled, resigns, refuses to act, is unavailable, or, if the agent is the spouse of the principal,
becomes divorced or separated from the principal. A successor agent will succeed to all duties and powers given to the agent
in the health care power of attorney.

(b) If no agent or successor agent is available, willing, and qualified to make a decision concerning the principal's health care,
the decision must be made according to the provisions of and by the person authorized by the Adult Health Care Consent Act.

(c) All directives, statements of personal values, or statements of intent made by the principal in the health care power of attorney
must be treated as exercises of the principal's right to direct the course of his health care. Decisions concerning the principal's
health care made by a guardian, by the probate court, or by a surrogate pursuant to the Adult Health Care Consent Act, must
be made in accordance with the directions stated in the health care power of attorney.

<< SC ST § 62–5–512 >>

Section 62–5–512. (a) A health care power of attorney may be revoked in the following ways:

(1) by a writing, an oral statement, or any other act constituting notification by the principal to the agent or to a health care
provider responsible for the principal's care of the principal's specific intent to revoke the health care power of attorney; or

(2) by the principal's execution of a subsequent health care power of attorney or the principal's execution of a subsequent
durable power of attorney pursuant to Section 62–5–501, if the durable power of attorney states an intention that the health
care power of attorney be revoked or if the durable power of attorney is inconsistent with the health care power of attorney.

(b) A health care provider who is informed of or provided with a revocation of a health care power of attorney immediately
must record the revocation in the principal's medical record and notify the agent, the attending physician, and all other health
care providers or nursing care providers who are responsible for the principal's care.

<< SC ST § 62–5–513 >>

Section 62–5–513. (a) The execution and effectuation of a health care power of attorney does not constitute suicide for any
purpose.

(b) A person may not be required to sign a health care power of attorney in accordance with this section as a condition for
coverage under an insurance contract or for receiving medical treatment or as a condition of admission to a health care or
nursing care facility.

(c) Nothing in this section may be construed to authorize or approve mercy killing or to permit any affirmative or deliberate act
or omission to end life other than to permit the natural process of dying.

(d) The absence of a health care power of attorney by an adult patient does not give rise to a presumption of his intent to consent
to or refuse death prolonging procedures. Nothing in this section impairs other legal rights or legal responsibilities which a
person may have to effect the provision or the withholding or withdrawal of life-sustaining procedures in a lawful manner.

399



SC LEGIS 279 (2016), 2016 South Carolina Laws Act 279 (S.778)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 48

<< SC ST § 62–5–514 >>

Section 62–5–514. If a person coerces or fraudulently induces another person to execute a health care power of attorney, falsifies
or forges a health care power of attorney, or wilfully conceals, cancels, obliterates, or destroys a revocation of a health care
power of attorney, and the principal dies as a result of the withdrawal or withholding of treatment pursuant to the health care
power of attorney, that person is subject to prosecution in accordance with the criminal laws of this State.

<< SC ST § 62–5–515 >>

Section 62–5–515. Nothing in this part prohibits a person from informing another person of the existence of this part, delivering
to another person a copy of this part or a form for a health care power of attorney, or counseling another person in good faith
concerning the execution of a health care power of attorney.

<< SC ST § 62–5–516 >>

Section 62–5–516. (a) If a person wilfully conceals, cancels, defaces, obliterates, or damages a health care power of attorney
without the principal's consent, or falsifies or forges a revocation of a health care power of attorney, or otherwise prevents the
implementation of the principal's wishes as stated in a health care power of attorney, that person breaches a duty owed to the
principal and is responsible for payment of any expenses or other damages incurred as a result of the wrongful act.

(b) A physician or health care facility electing for any reason not to follow an agent's instruction that life-sustaining procedures
be withheld or withdrawn as authorized in the health care power of attorney shall make a reasonable effort to locate a physician
or health care facility that will follow the instruction and has a duty to transfer the patient to that physician or facility. If a nurse
or other employee of a health care provider or nursing care provider gives notice that the employee does not wish to participate
in the withholding or withdrawal of life-sustaining procedures as directed by an agent, a reasonable effort shall be made by
the physician and the health care provider or nursing care provider to effect the withholding or withdrawal of life-sustaining
procedures without the participation of the employee.

<< SC ST § 62–5–517 >>

Section 62–5–517. (a) A document or writing containing the following provisions is deemed to comply with the requirements
of this part:

(1) the name and address of the person who meets the requirements of Section 62–5–503 and is authorized to make health
care related decisions if the principal becomes mentally incompetent;

(2) the types of health care related decisions that the health care agent is authorized to make;

(3) the signature of the principal;

(4) the signature of at least two persons who witnessed the principal's signature and who meet the requirements of Section
62–5–503; and

(5) the attestation of a notary public.

(b) Additionally, a document that meets the above requirements and also provides expressions of the principal's intentions or
wishes with respect to the following health care issues authorizes the health care agent to act in accordance with these provisions:

(1) organ donations;
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(2) life-sustaining treatment;

(3) tube feeding;

(4) other kinds of medical treatment that the principal wishes to have or not to have;

(5) comfort and treatment issues;

(6) provisions for interment or disposal of the body after death; and

(7) any written statements that the principal may wish to have communicated on his behalf.

<< SC ST § 62–5–518 >>

Section 62–5–518. The validity of a durable power of attorney that authorizes an attorney to make health care decisions regarding
the principal which is properly executed pursuant to this part before or after the effective date of this act is not affected by the
amendments contained in this act.

Severability

SECTION 3. If any section, subsection, paragraph, subparagraph, sentence, clause, phrase, or word of this act is for any reason
held to be unconstitutional or invalid, such holding shall not affect the constitutionality or validity of the remaining portions
of this act, the General Assembly hereby declaring that it would have passed this act, and each and every section, subsection,
paragraph, subparagraph, sentence, clause, phrase, and word thereof, irrespective of the fact that any one or more other sections,
subsections, paragraphs, subparagraphs, sentences, clauses, phrases, or words hereof may be declared to be unconstitutional,
invalid, or otherwise ineffective.

Time effective

SECTION 4. This act takes effect January 1, 2017.

Ratified the 6th day of June, 2016.

Approved the 9th day of June, 2016.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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KEEPING CURRENT--PROBATE a1

CASES

ALTERNATIVE DISPUTE RESOLUTION: Failure to appear at mediation precludes objection to result. The trustee
of the decedent's revocable trust brought a proceeding to determine the beneficiaries. The court ordered mediation and one of
the possible beneficiaries sent a notice of mediation to all interested parties. Not all the parties participated. Those that did
participate reached a settlement dividing the trust property among the decedent's heirs and the other participants. The non-
participants objected to the court's approving the settlement. The court dismissed their objections, and, on appeal, a divided
California intermediate appellate court affirmed in Breslin v. Breslin, 276 Cal. Rptr. 3d 913 (Ct. App. 2021), holding that all the
possible beneficiaries had received notice of the mediation and that those who did not participate could not now object.

ARBITRATION: Trust terms did not allow the trustees to compel the beneficiaries to arbitrate. The trust terms granted
the trustees authority to submit to arbitration all claims involving the trustees or the trust property. In a case brought under
diversity jurisdiction, Burgess v. Johnson, 835 Fed. Appx. 330 (10th Cir. 2020), the Tenth Circuit affirmed the district court's
holding that, under Oklahoma law, the trust provision does not give the trustee the authority to compel the beneficiaries to
arbitrate an action they brought alleging that the trustees breached their fiduciary duties.

ATTORNEY-CLIENT PRIVILEGE: Fiduciary exception to attorney-client privilege sustained. An equally divided
Supreme Court of Pennsylvania let stand a Superior Court decision requiring a trustee to honor a discovery request from the
beneficiaries for unredacted copies of invoices from law firms retained by the trustee in In re Estate of McAleer, 248 A.3d 416
(Pa. 2021). The opinions provide a thorough discussion of the history and current status of the fiduciary exception.

POWER OF ATTORNEY: An agent lacked authority to bind the principal to arbitration related to health care. The
decedent's spouse was the decedent's duly appointed agent. The decedent lacked capacity at the time of admission to a nursing
home, and the spouse signed the contract with the institution on the decedent's behalf and wrote the word “wife” on the line
under the signature entitled “Legal Representative Capacity.” After the decedent's death, the spouse brought a negligence action
against the nursing home, which moved to compel arbitration as required by the contract. The trial court denied the institution's

motion, holding that the spouse signed as “wife” and not as agent. In Cambridge Place Group, LLC v. Mundy, 617 S.W.3d
838 (Ky. Ct. App. 2021), the intermediate Kentucky appellate court affirmed, holding first that the spouse had no authority as
the decedent's “wife” to bind the decedent to the contract and second that even if the spouse had signed as an agent, the agent
was without authority because the terms of the power of attorney expressly withheld authority to make health care decisions,
and the agent, therefore, could not obligate the principal to an arbitration agreement related to health care.

POWER OF ATTORNEY: Neither a general durable power of attorney nor a health care power of attorney gave the
agent authority to bind the principal to arbitration. The principal's child acting as an agent under a durable general power
of attorney signed the contract for admission of the principal to an assisted living facility. The contract included an arbitration
agreement. After the principal's death, the child became the personal representative and brought a wrongful death action against
the facility. In Arredondo v. SNH SE Ashley River Tenant, LLC, 856 S.E.2d 550 (S.C. 2021), the Supreme Court of South Carolina
held that provisions of the general power of attorney authorizing execution of instruments concerning all types of property--
including choses in action and entering into agreements concerning transfers of property--did not authorize the execution of the
arbitration agreement. In addition, executing the arbitration agreement was not necessary to carry out a health care decision and
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thus was not authorized under the grant of authority to do what is necessary to carry out such decisions. Finally, the grant of
authority to the child under a health care power of attorney to pursue legal actions in the name of the principal did not authorize
the agent to execute the arbitration agreement.

PRETERMITTED CHILD: A child not mentioned in a holographic will is pretermitted. Oklahoma's pretermitted heir
statute, 84 *31  Okla. Stat. tit. 84, § 132, gives a child or issue of a deceased child an intestate share when a testator fails to
provide for that person unless it appears from the face of the will that the omission is intentional. In Matter of the Estate of
Chester, No. 118,018, 2021 WL 1098208 (Okla. Mar. 23, 2021), the Supreme Court of Oklahoma held that a holographic will
which gave the entire estate to a grandchild of the testator with no mention of the testator's child did not disinherit that child
and that extrinsic evidence was not admissible because the will was not ambiguous.

PRETERMITTED CHILD: Reference in will to a child and spouse of the testator's child is not a sufficient reference

to the child to prevent application of pretermitted heir statute. New Hampshire's pretermitted heir statute, N.H. Rev.
Stat. § 551:10, applies to every child or issue of a child of the testator not named or “referred to” in the will. In In re Estate of
Dow, No. 2019-0752, 2021 WL 199619 (N.H. Jan. 20, 2021), the New Hampshire Supreme Court addressed a will giving the
residuary estate to the spouse of the testator's child (described as “my daughter-in-law”) and, if the spouse does not survive the
testator, to the child's child. The will did not refer to the testator's child, who is therefore a pretermitted heir and entitled to the
appropriate intestate share. The court also held that language in the will directing that the law of Massachusetts to govern the
administration of the estate did not prevent the application of the New Hampshire statute because the testator was domiciled in
New Hampshire and the estate consisted only of personal property.

TRUST REFORMATION: Reformation of a special needs trust granted. A parent created a lifetime supplemental needs
trust for a child. The trust terms were appropriate for a trust funded with the beneficiary's funds (a first-party trust) and
therefore at termination required the trust to reimburse the state for expenditures made for the beneficiary before making other
distributions. At the parent's death, the parent's will poured over the residuary estate to the trust. After the beneficiary's death,
the trustee filed a petition to reform the trust based on mistake. Because the trust was not funded with the beneficiary's funds, it
was not a first-party trust but a third-party trust that need not reimburse the state. The probate court rejected the petition on the
grounds that the payback provision was necessary to prevent disqualification of the parent from receiving Medicaid benefits for
a period of time because of the transfer. The trustee appealed and the intermediate Massachusetts appellate court vacated and
remanded in Matter of Pecce Supplemental Needs Trust, 167 N.E.3d 429 (Mass. App. Ct. 2021). The court held that reformation
was proper to prevent the payback provision from applying to the estate property poured over to the trust. Otherwise, the transfer
could not affect the parent's eligibility for benefits.

TAX CASES, RULINGS, AND REGULATIONS

ESTATE TAX: Tax Court valued Michael Jackson's image and likeness as well as trusts holding his two music catalogs.
The IRS and Estate of Michael Jackson disagreed over the value of three intangible assets in the famous entertainer's estate: (1)
Jackson's image and likeness; (2) his interest in New Horizon Trust II, which held an interest in Sony/ATV Music Publishing;
and (3) his interest in New Horizon Trust III, which contained a music publishing catalog that owned copyrights to compositions
by Jackson and others. In a lengthy opinion in Estate of Michael J. Jackson v. Commissioner, T.C. Memo 2021-048 (2021), the
Tax Court described the vast ups and downs of the entertainer's personal and professional life which contributed to the difficulty
in valuing the three assets and noted that when Jackson died, the value of each asset at issue was distressed. Even his image and
likeness were not producing any noticeable income, and he had not been able to contract for tour merchandise for an upcoming
tour. Also, at the time of his death, his interest in the two trusts secured large loans with high-interest payments. Ultimately,
at trial, the estate increased its valuation of the decedent's image and likeness from that on the estate tax return by looking not
just at pre-death revenue, but also post-death rights and growth and decline rates using pre-death marketability and a potential
post-death boom. Although the Tax Court valued the image and likeness higher than the estate, it rejected the amount sought
by the IRS. The Tax Court also did not impose accuracy-related penalties and held that the estate's reliance on the original
valuation was reasonable. Further, the Tax Court valued both trusts using the discounted cash flow method. It valued the New
Horizon Trust II at zero after applying a discount for lack of control. The New Horizon Trust III was valued at $107 million
after determining the revenue stream and subtracting liabilities. As with the image and likeness valuations, the Tax Court did
not impose accuracy-related penalties because the estate's reliance on the appraisal values was reasonable.

EXTENSION OF ESTATE TAX: An executor cannot delegate his duty to timely seek an extension of the estate's return
and payment deadlines to his or her attorney. The executor's attorney advised the executor to file a Form 4768 extension for
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the Form 706 return given that the estate was illiquid and would have difficulty converting its large amount of real property to
cash in time to pay the estate tax due. However, despite that advice, the attorney made a calendaring error and did not timely file
the extension. Upon realizing her mistake, the attorney filed the estate's Form 706 but the IRS assessed penalties. The Court of
Federal Claims in Andrews v. United States, 153 Fed. Cl. 665 (2021), held that the estate was not entitled to a refund of its late-
filing penalty, late-paying penalty, and interest as the taxpayer's reliance on the attorney to file the extension did not constitute
*32  reasonable cause for the late filing.

SPLIT-DOLLAR LIFE INSURANCE: Split-dollar life insurance agreements served legitimate business purpose by
ensuring family business would remain in family control and company management could smoothly pass to the next
generation. The decedent entered into an estate plan that included several split-dollar life insurance policies and agreements.
The decedent and her husband greatly desired that the family trucking business remain in the family, but tensions among the
next generations ran high. The split-dollar life insurance agreements included a restriction on the parties' right to unilaterally
terminate the agreements and incentivized the next generation to stay with the business and keep the company under family

control. The court in Estate of Clara M. Morrissette v. Commissioner, T.C. Memo 2021-060 T.C.M. (2021), held that the
premiums paid on the policies and the cash surrender values were not includible in the gross estate as the transfers had a
legitimate non-tax purpose and were bona fide sales for full and adequate consideration. The split-dollar rights were includible,
however, in the gross estate.

LITERATURE

CHARITABLE GIFTS OF PARTIAL REAL PROPERTY INTERESTS: In his article, Charitable Gifts of Partial Interest
in Real Estate--A Nondeductiblity Rule with Surprisingly Wide Scope, 48 Est. Plan. 45 (2021), Howard M. Zaritsky uses recent
cases to demonstrate some of the instances in which an income tax deduction may be denied for a gift of what turns out to be
a partial interest in the property.

CHARITABLE TAX DEDUCTIONS: In his article, Navigating the Section 642(c) Minefield--Obtaining the Income Tax
Charitable Deduction for Estates and Non-Grantor Trusts, 48 Est. Plan. 4 (2021), Jeremiah W. Doyle IV presents a primer on

I.R.C. § 642(c), applicable case law, regulations, and private letter rulings to aid the practitioner in determining if a charitable
deduction is allowable.

DATA PRIVACY: Kate C. Ashley's Note, Data of the Dead: A Proposal for Protecting Posthumous Data Privacy, 62 Wm. &
Mary L. Rev. 649 (2020), focuses on the posthumous disposition of individuals' personal information that businesses collect,
use, and sell and argues that data privacy rights should extend posthumously to fulfill the promise of data privacy legislation.

DEATHBED TRANSFERS: Beckett G. Cantley and Geoffrey C. Dietrich provide a thorough overview of deathbed transfers
case law in How Soon is Now: Estate of Moore and the Unraveling of Deathbed Estate Planning, 34 Quinnipiac Prob. L.J.
141 (2021).

DISCLAIMERS: In his Note, No Disclaimer for the Domestic Support Evader: Why Alimony and Child Support Obligors
Should Be Barred from Their Right to Disclaim Inheritances, 71 Rutgers U.L. Rev. 1097 (2020), Fabian N. Marriott argues
for a revision to the UDPIA to include protections on a federal level for alimony or child support recipients. He also sets forth
reasons why New Jersey needs to follow in the tracks of those states that have already adopted legislation specifically barring
a disclaimer of inheritance when alimony and child support are owed.

ESTATE TAX AND NONRESIDENT ALIENS: Jay A. Soled, Leonard Goodman, and Glenn G. Fox argue that Congress
should consider repealing I.R.C. § 2104(a) or, at the very least, significantly narrowing its application in The Estate Tax Should
Not Apply to Domestic Stock Owned by NRAs, 34 Quinnipiac Prob. L.J. 167 (2021).

FAMILY GOVERNANCE: Thomas C. Rogerson examines the reasons wealth dissipates and how conscious choices in family
governance can address and remedy those causes in Back to the Future: The Central Role of Family Governance in Today's
Estate Planning (Part 1 of a Two-Part Series), 48 Est. Plan. 24 (2021).
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INCOMPLETE NONGRANTOR TRUSTS: Grayson M.P. McCouch closely analyzes incomplete nongrantor trusts revealing
gaps and contradictions that call into question the viability of the ING trust as a planning technique in Adversity, Inconsistency,
and the Incomplete Nongrantor Trust, 39 Va. Tax Rev. 419 (2020).

MARITAL TRUSTS: In her article, Trusting Marriage, 10 UC Irvine L. Rev. 199 (2019), Allison Tait threads together multiple
strands of scholarship to better understand how new trust forms are affecting wealth transfer between couples and within
families, and what the proper regulation of these trusts should be.

NARRATIVE WILLS: Karen J. Sneddon advocates that wills should provide instructions for the disposition of property as a
narrative, that is, as a story of the testator, in Dead Men (and Women) Should Tell Tales: Narrative, Intent, and the Construction
of Wills, 46 ACTEC L.J. 239 (2021).

NO CONTEST CLAUSES: In their article, Boilerplate No Contest Clauses, 82 Law & Contemp. Probs. 69 (2019), David
Horton and Reid Kress examine no contest clauses from a different angle, asking whether these provisions are a symptom of a
larger pathology in estate planning, that is, a drafting norm in which attorneys rely too heavily on standardized terms without
fully ascertaining the testator's informed preferences.

PRIVATE FOUNDATIONS: Zoey F. Orol analyzes The Failures and the Future of Private Foundation Governance, 46
ACTEC L.J. 185 (2021).

SAME-SEX MARRIAGES: Suzianne D. Painter-Thorne explains in Fraying the Knot: Marital Property, Probate, and *33
Practical Problems with Tribal Marriage Bans, 85 Brook. L. Rev. 471 (2020), that although most Americans are governed by
federal and state laws, members of Native American tribes are subject to the laws of their tribe as well. When state, federal,
and tribal laws diverge, as they do in tribes that prohibit same-sex marriage, these legal differences may implicate wide-ranging
issues from child custody determinations to pension benefits and property rights.

TRANSMISSION DEMOGRAPHICS: Danaya C. Write analyzes many of the differences between testate and intestate
decedents and suggests areas of concern for law- and policy-makers, as well as practicing lawyers and financial planners in The
Demographics of Intergenerational Transmission of Wealth: An Empirical Study of Testacy and Intestacy on Family Property,
88 UMKC L. Rev. 665 (2020).

TRUST REFORM: Bridget J. Crawford's article, Magical Thinking and Trusts, 50 Seton Hall L. Rev. 289 (2019), brings into
focus two interrelated strains of magical thinking in the law of trusts: the one that gives rise to the existence of trusts in the first
place; and the other that anticipates that courts will play a visible, if not active, role in minimizing the use of trusts by wealthy
individuals. The author argues that shaking free of magical thinking clears the way for meaningful trust reform.

UNIFORM PROBATE CODE: The Uniform Law Commission approved substantial amendments to the Uniform Probate
Code in 2019. Mary Louise Fellows and Thomas P. Gallanis, the principal drafters of these amendments, provide a detailed
analysis in The Uniform Probate Code's New Intestacy and Class Gift Provisions, 46 ACTEC L.J. 127 (2021).

LEGISLATION

ALABAMA enacts the Qualified Dispositions in Trust Act. 2021 Ala. Laws Act 2021-238.

ARKANSAS adopts the Uniform Fiduciary Income and Principal Act. 2021 Ark. Laws Act 1088.

ARKANSAS creates procedures to permit a person who is conceived and born after the decedent's death to inherit as if the
child were born during the decedent's lifetime if specified conditions are satisfied. 2021 Ark. Laws Act 924.

ARKANSAS provides consumer protection for seniors from predatory practices. 2021 Ark. Laws Act 1015.

COLORADO enacts a method for the creation of supported decision-making agreements for adults with a disability that are
less restrictive than guardianships. 2021 Colo. Legis. Serv. Ch. 61.
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COLORADO passes “Pruitt's Law” to protect persons with disabilities from discrimination in receiving organ transplants.
2021 Colo. Legis. Serv. Ch. 99.

INDIANA authorizes counterpart wills. 2021 Ind. Legis. Serv. P.L. 185-2021.

INDIANA updates statutes governing electronic wills. 2021 Ind. Legis. Serv. P.L. 185-2021.

KANSAS adopts the Uniform Fiduciary Income and Principal Act. 2021 Kan. Laws Ch. 63.

MONTANA adopts the Uniform Directed Trust Act. 2021 Mont. Laws. Ch. 325.

MONTANA enacts the Uniform Trust Decanting Act. 2021 Mont. Laws Ch. 177.

NEBRASKA enacts the Uniform Foreign-Country Money Judgments Recognition Act. 2021 Neb. Laws L.B. 501.

NEBRASKA passes the Nebraska Protection of Vulnerable Adults from Financial Exploitation Act. 2021 Neb. Laws L.B. 297.

NORTH DAKOTA adopts the Revised Uniform Unclaimed Property Act. 2021 N.D. Laws S.B. 2048.

OKLAHOMA adopts the Uniform Power of Attorney Act. 2021 Okla. Sess. Law Serv. Ch. 332.

OKLAHOMA enacts the Oklahoma Decanting Act. 2021 Okla. Sess. Law Serv. Ch. 268.

OKLAHOMA passes “Everett's Law” to protect persons with disabilities from discrimination in receiving organ transplants.
2021 Okla. Sess. Law Serv. Ch. 87.

UTAH prevents individuals who commit specified felony offenses against a vulnerable adult from receiving virtually any
probate or non-property because of the adult's death.

WASHINGTON adopts the Uniform Fiduciary Income and Principal Act. 2021 Wash. Legis. Serv. Ch. 140.

WASHINGTON enacts the Uniform Electronic Wills Act. 2021 Wash. Legis. Serv. Ch. 140.

WASHINGTON passes the Uniform Powers of Appointment Act. 2021 Wash. Legis. Serv. Ch. 140.

WYOMING protects persons with disabilities from discrimination in receiving organ transplants. 2021 Wyo. Laws Ch. 35.

Keeping Current--Probate offers a look at selected recent cases, tax rulings and regulations, literature, and legislation. The
editors of Probate & Property welcome suggestions and contributions from readers.

Footnotes

a1 Keeping Current--Probate Editor: Prof. Gerry W. Beyer, Texas Tech University School of Law, Lubbock, TX 79409,
gwb@ProfessorBeyer.com. Contributors: Claire G. Hargrove, Paula Moore, Kerri G. Nipp, and Prof. William P.
LaPiana.
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INTRODUCTION: HOW 
FORCED ARBITRATION 

RIGS THE SYSTEM

The ultimate Get Out of Jail 
Free card

Somewhere deep in the credit 
card agreement, buried in your 
employment contract, or in the click 
through agreement in your online 
purchase, is almost certainly a forced 
arbitration clause designed to trick 
you out of your constitutional rights.

Forced arbitration requires Americans 
to “agree” to surrender fundamental 
constitutional rights without ever 
realizing it. Most Americans believe 
forced arbitration is a kind of 
mediation or other voluntary process, 
but in reality, it is nothing of the sort. 
Mediation generally involves a third 
party who helps to facilitate a mutually 
agreeable settlement between two 
parties, but does not impose any 
judgment, while voluntary arbitration 
involves parties that choose to allow a 
third party to analyze and impose a 
judgment after a dispute arises. Forced 
arbitration simply eliminates this 

choice. Forced arbitration eliminates 
the right to hold corporations 
accountable in court when they break 
the law. Instead, legal disputes are 
funneled into a secret system designed 
by the same entities against whom the 
dispute has arisen. 

In forced arbitration, there is no right 
to go to court, no right to a jury, no 
right to a written record, no right to 
discovery, no legal precedents to follow, 
no opportunity for group actions 
when it would be too difficult or costly 
to file a claim alone, no guarantee of 
an adjudicator with legal expertise, and 
no meaningful judicial review.

Without such checks and balances, 
the deck is stacked heavily against 
consumers. And that’s the point. The 
use of forced arbitration clauses has 
soared as corporations realize it allows 
them to circumvent courts and avoid 
accountability — what some state 
judges have described as the equivalent 
of a “Get out of Jail Free” card.

• Forced arbitration is the ultimate Get Out of Jail Free card

• Consumers do not realize how common forced arbitration is, or what it means

• Forced arbitration is inherently biased

• Consumer groups, news organizations, and federal agencies are leading a backlash
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Arbitration clauses are 
everywhere

Though few realize it, forced 
arbitration clauses are endemic in 
today’s marketplace — hidden in 
credit card agreements, bank accounts, 
corporate social media pages, even 
Starbucks gift cards. More than half a 
billion arbitration provisions infiltrate 
our everyday lives.1 Forced arbitration 
is Corporate America’s Trojan Horse 
— a campaign dreamed up by a Wall 
Street coalition of banks and credit card 
companies to eliminate accountability. 

Few consumers are aware of 
forced arbitration clauses, or 
what they mean

Despite their prevalence, few 
consumers are aware of the forced 
arbitration clauses they are bound to, 
and fewer still realize they have been 
stripped of their constitutional rights.

Forced arbitration is biased

Forced arbitration makes it nearly 
impossible to hold corporations 
accountable when they break the law. 
Research shows that forced arbitration 
creates a significant “repeat player” 
problem. The corporations that 
frequently use such forums are at a 
considerable advantage, winning at 
far higher rates than consumers who 
are one-time users. And arbitrators 
often give in to the pressure to favor 
the corporations which make up their 
consistent client base.  

Forced arbitration prevents 
corporate accountability

Forced arbitration’s biggest problem is 
not that it is inherently biased against 
consumers trying to hold corporations 
accountable — although it is — but 
that it largely prevents consumers from 
bringing a claim in the first place. By 
making low dollar claims too expensive 
to pursue, forced arbitration provides 
almost no relief to citizens harmed by 
illegal or abusive practices in consumer 
markets. Thus, corporations eliminate 
the principal deterrent to fraud and 
misconduct, and are free to rip off 
consumers without facing consequences. 

The backlash against forced 
arbitration

Consumer advocates, labor organizations, 
civil rights groups, and news outlets 
have drawn increasing attention to the 
injustices of forced arbitration clauses, and 
policymakers and federal agencies have 
taken notice. 

In 2010, the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
authorized the Consumer Financial 
Protection Bureau (CFPB) to study 
forced arbitration and evaluate whether 
its use should be restricted. In 2015, 
the CFPB published the most 
comprehensive analysis of forced 
arbitration to date, and confirmed 
what consumer advocates have long 
feared; forced arbitration is biased, 
unfair, and provides no cost savings.
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FORCED 
ARBITRATION BIAS

Consumers win less in forced 
arbitration than in court

Why do corporations like forced 
arbitration? For the simple reason that 
corporations know consumers rarely file 
in arbitration and when they do, they 
almost always lose or do far worse than 
they would have in court.

The 2015 Consumer Financial 
Protection Bureau (CFPB) analysis of 
arbitrations in six consumer financial 
markets found that consumers were 
successful just 20 percent of the time.2 

Previous analyses have come to 
similar conclusions. A 2011 analysis 
of American Arbitration Association 
(AAA) employment proceedings in 
California by Cornell law professor 
Alexander Colvin found that employees 
won arbitrations with their employer 
just 21 percent of the time, as compared 
to success rates in state and federal 
courts of between 33 and 60 percent.3  
A 2008 analysis of 18,000 arbitration 
proceedings by the City of San Francisco 
found that arbitrators had found in favor 
of consumers just 30 times.4  And a 
2007 Christian Science Monitor analysis 
of debt collection arbitrations heard 
by the National Arbitration Forum 
(NAF) found that companies won 96 
percent of the cases they brought against 
consumers.5  

When consumers do win, the 
awards are much lower

The CFPB analysis found the 20 percent 
of consumers who won received an 
average of only 12 cents for every dollar 

• Consumers win less in forced arbitration than in court

• When consumers do win, the awards are much lower

• Forced arbitration has a “repeat player” problem

• Consumers are 79 percent less likely to win against a repeat player than a single-time user

20%  
CONSUMERS WIN IN ARBITRATION 
JUST 20 PERCENT OF THE TIME 
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CONSUMERS WHO WIN GET ONLY12 
CENTS ON THE DOLLAR 

they claimed.  In stark contrast, winning 
corporations received 98 cents per dollar.6

Similarly, Colvin’s study of employment 
arbitrations found the median award 
when the employee was successful was 
$36,500, as compared to awards in 
employment cases in state and federal 
courts of between $150,500 and 
$297,000.7 

Arbitration has an inherent 
“repeat player” problem

Forced arbitration’s “repeat player” 
problem renders it inherently unfair. 
Study after study has found that 
arbitrators favor corporations because 
they rely on them, not consumers, for 
repeat business. This bias is reinforced 
by the corporations themselves, who not 
only become more adept at handling 
arbitration proceedings, but also 
frequently select only arbitrators with 
a track record of favoring them. Those 
that rule in favor of consumers find 
themselves frozen out.

One example is the experience of 
Harvard Law School Professor Elizabeth 
Bartholet, who was retained by the 

National Arbitration Forum (NAF) to 
preside over consumer arbitrations in 
credit card cases. In 18 cases she decided 
in favor of one particular credit card 
company (a 19th case was dismissed), 
but when she eventually ruled in favor of 
a consumer, she found herself frozen out. 
The credit card company requested her 
removal from assigned cases, and other 
parties were told she was not available 
because of scheduling conflicts.8

 

In testimony before Congress, Bartholet 
stated:

“[T]here is a very real risk that the NAF 

“HEAVY REPEAT PLAYERS” 
FEATURE IN:

84%  

97%  
90%  

of arbitrations

of consumer debt disputes

of debt disputes
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pool of arbitrators is overwhelmingly 
stacked against the consumer, with 
arbitrators either being removed as I was 
because they have decided a case for the 
consumer, or arbitrators being pressured 
into always ruling for the repeat player 
companies out of fear of being removed 
from cases.” 9

 

The CFPB analysis found that almost 
all proceedings involved companies with 
repeat experience in the forum. Heavy 
company repeat players dominated 
arbitration, making up 84 percent of 
filings. Consumer debt disputes involved 

company repeat players more than 90% 
of the time.  In the case of student loan 
disputes, heavy company repeat players 
made up 97 percent of filings. 

When consumers are aware of the repeat 
player problem, they overwhelmingly 
disapprove of arbitration. A 2012 
Pew Charitable Trusts survey found 
that 84 percent of consumers believed 
arbitration was unacceptable when there 
was a pre-existing relationship between 
a bank and an arbitration company.10 A 

2016 Pew survey found 90 percent of 
consumers supported being allowed to 
have their case heard by a judge and jury, 
and that they should be able to appeal 
legal decisions, while 91 percent favored 
having the right to join a class action.11

The odds of beating a repeat 
player are low

When a consumer faces arbitration 
with a corporation with even a limited 
history of participation in arbitration, 
they are 79 percent less likely to win 
than if they faced a corporation with 
little to no arbitration history.12 In the 
CFPB analysis, one in five consumers 
(20 percent) with an affirmative claim 
won some form of relief, but when they 
faced a repeat player the odds of success 
dropped to approximately one in 10 (11 
percent).13 

In Colvin’s employment arbitration 
study, approximately 66 percent of 
arbitrations involved corporate repeat-
players, and they were almost twice 
as likely to win as non-repeat players, 
or “one-shotters” (employees won 32 
percent against one-shot companies, but 
only 17 percent against repeat-players). 
When employees did win against repeat 
players, the damages they were awarded 

84%  
OF CONSUMERS DISAPPROVE OF 

ARBITRATION WHEN THERE IS A PRE-
EXISTING RELATIONSHIP BETWEEN A 

BANK AND AN ARBITRATION COMPANY

79%  
CONSUMERS ARE 79 

PERCENT LESS LIKELY TO 
WIN AGAINST A REPEAT 

PLAYER
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were two-and-a-half times lower (average 
awards for employees against one-shot 
companies was $40,456, but just $16,134 
against repeat players).14  

Super Repeat Players

Beyond heavy repeat players, other studies 
have found that approximately 64 percent 
of repeat-player proceedings feature so-called 
“super repeat players.”15  

These are the corporations with a strong 
background in forced arbitration, appearing 
in such proceedings 25 times more than 
the median for companies.16 Winning 
against these entities is even harder than 
against normal repeat players. The chance 

of a consumer winning an arbitration claim 
against a “super repeat player” is 94 percent 
less than against a corporation with little 
to no arbitration history. When consumers 
do occasionally win, their awards are 
significantly lower.17  

Repeat arbitrators 

A 2015 New York Times’  investigation into 
the arbitration industry found 41 arbitrators 
who each handled 10 or more cases for one 
company between 2010 and 2014. “Private 
judging is an oxymoron,” the Times quoted 
Anthony Kline, a California appeals court 
judge, as saying. “This is a business and 
arbitrators have an economic reason to decide 
in favor of the repeat players.”18 

Despite claims of neutrality from the 
arbitration companies, the more than three 
dozen arbitrators interviewed by the Times 
said they felt beholden to companies and did 
not want to lose their business. Consumers, 
on the other hand, had no such advantage. 
As one of the interviewed arbitrators stated, 
“Why would an arbitrator cater to a person they 
will never see again?”19 

THE CHANCE OF A CONSUMER WINNING 
AGAINST A “SUPER REPEAT PLAYER” IS 

94 PERCENT LESS THAN AGAINST A 
CORPORATION WITH NO ARBITRATION 

HISTORY

“SUPER REPEAT PLAYERS” APPEAR IN 25 
TIMES MORE ARBITRATIONS THAN THE 

COMPANY MEDIAN

94%  

“Why would an arbitrator 
cater to a person they will 

never see again?” 

74%  of arbitrations go 
before a repeat 
arbitrator

43%  of arbitrations go 
before an arbitrator 
appointed in three 
or more cases
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The CFPB’s 2015 analysis found that 74 
percent of resolved disputes went before 
a repeat arbitrator. In fact, 43 percent of 
resolved disputes featured an arbitrator who 
had been appointed in three or more cases.20  

Success rates for consumers drop even 
further when the repeat-player corporation 
is paired with an arbitrator with whom it 
has previously done business. In Colvin’s 
employment arbitration study, 16 percent 
of arbitrations involved a pairing of both a 
corporate repeat player and an arbitrator they 
had previously used. Such arbitrator-repeat 
player combinations cut the employee success 
rate in half (from 23 percent to 12 percent). 
Similarly, the average damage award dropped 
72 percent (from $27,039 to just $7,451).21  

“[T]here is a strong repeat employer effect in 
employment arbitration and a smaller, but 
significant repeat employer-arbitrator pairing 
effect.” Colvin concluded. “Although the 
former effect appears to be larger, the latter is 
of greater concern from a policy standpoint. If 
the effect is due to either arbitrator bias or an 
employer ability to systematically select more 

employer favorable arbitrators, one should be 
concerned that the employment arbitration 
system is being slanted against employees in these 
cases.”22 

Similarly, the 2007 Christian Science Monitor 
analysis of NAF debt collection arbitrations 
found that the top 10 most frequently used 
arbitrators, who were in charge of the vast 
majority of proceedings, decided in favor 
of consumers only 1.6 percent of the time, 
compared to arbitrators in charge of three or 
fewer cases who decided for the consumer 38 
percent of the time.23  

A 2014 analysis of the influence of arbitrator 
backgrounds on awards in proceedings by 
the Financial Institute Regulatory Authority 
(FINRA) found that  arbitrators with 
experience in the securities industry issued 
lower awards. So did professional arbitrators, 
as opposed to those who served as arbitrators 
only occasionally. The authors of the analysis 
wrote, “Arbitrators may rationally view 
securities firms (but not investors) as repeat 
players in securities arbitration. If an arbitrator 
wishes to appear attractive to securities firms, he 
or she may vote for lower awards in an effort to 
generate future work.”24  16%  

16 PERCENT OF EMPLOYMENT 
ARBITRATIONS INVOLVED  REPEAT 

ARBITRATOR-PLAYER PAIRINGS. THESE 
COMBINATIONS CUT THE EMPLOYEE 

SUCCESS RATE IN HALF, FROM 23 
PERCENT TO JUST 12 PERCENT.

1.6%  The top 10 arbitrators 
decided in favor 
of consumers 1.6 
percent of the time

“If an arbitrator wishes to 
appear attractive to securities 
firms, he or she may vote for 
lower awards in an effort to 

generate future work.” 
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CONSUMERS 
AND FORCED 
ARBITRATION

Consumers don’t realize 
they’ve agreed to forced 
arbitration and don’t even 
realize what arbitration is

Consumers generally do not realize 
they have agreed to forced arbitration 
when they enter into consumer financial 
contracts. The 2015 CFPB analysis 
found that 79 percent of consumers 
whose credit card companies required 
arbitration didn’t know there was such a 
provision in their agreement (a further 3 
percent incorrectly believed there was no 
such provision).25

Furthermore, the vast majority 
of consumers did not really even 
understand what arbitration was: 78 
percent of consumers who had heard 
of arbitration wrongly believed that it 
referred to a negotiated outcome — like 
mediation — rather than the decision of 
a third party arbitrator.

Consumers don’t realize they’ve 
given up their constitutional 
rights

In the case of credit cards, for instance, 
the CFPB found that most consumers 
(54 percent) whose agreements included 
a forced arbitration clause did not know 
if they could sue their issuers in court, 
and nearly two in five (39 percent) 
believed they could sue in court, even 
though almost all could not. More than 
half (57 percent) believed they could 

• Consumers don’t realize they’ve agreed to forced arbitration

• Forced arbitration clauses are deliberately hard to understand

• The vast majority of consumers disapprove of arbitration

• Opt-out provisions give no protection

79%  
OF CONSUMERS WITH A CREDIT CARD 
ARBITRATION CLAUSE DON’T REALIZE IT

78%  Of consumers think 
arbitration refers to 
negotiation, not a third 
party decision
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join a class action against the bank, 
even though most forced arbitration 
agreements included waivers preventing 
them from joining such actions.26  

A 2015 survey of Americans’ 
understanding of arbitration contracts 

published in the Maryland Law Review 
found most consumers had little 
understanding of the ramifications of 
arbitration clauses. When presented 
with a sample contract, only 43 percent 
of respondents recognized the existence 
of an arbitration clause, and less than 9 
percent both recognized the clause and 
realized that it would prevent them from 
going to court.27 

When the sample contract included 
a class waiver — in ALLCAPS on the 
second page — only one in eight (12 
percent) understood that they could not 
participate in a class action. Four times 
as many (49 percent) believed they 
could still join a class action. 

Consumers also did not believe 
arbitration decisions were final. More 
than half (52 percent) thought that an 
arbitration award could be appealed to 
other arbitrators or that the case could be 
started again in court. Only 17 percent 
realized the decision was binding. The 
results led the researchers to question, 
“whether the consent consumers provide 
when they enter into a contract containing 
an arbitration clause is a knowing 
consent, and therefore whether it should be 
considered consent at all.” 

Arbitration clauses are 
deliberately hard to 
understand

Corporations conduct extensive market 
research to design these notices in a 
way that makes them easy to ignore, 
including hiding them in extensive 
disclosures with headers such as, “There’s 
nothing you need to do.”28 Researchers 
have shown that it is next to impossible 
to see these forced arbitration clauses 
before applying for a credit card or 

54%  
OF CONSUMERS WITH A CREDIT CARD 
ARBITRATION CLAUSE DON’T KNOW IF 

THEY CAN GO TO COURT

39%  
NEARLY TWO IN FIVE BELIEVE THEY CAN 

GO TO COURT , EVEN THOUGH THEY 
CANNOT

57%  
OF CONSUMERS THINK THEY CAN JOIN A 
CLASS ACTION, THOUGH THEY PROBABLY 

CANNOT
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purchasing a product, which means just 
by “receiving” the product or service, one 
is “agreeing” to sign away all legal rights 
and protections.29

Nor do consumers gain anything 
from “agreeing” to waive their rights. 
Consumers do not get better rates, 
faster service or enjoy any other form 
of passed-on savings.30 The arbitration 
clauses themselves, according to the 
CFPB, “almost always were more complex 
and written at a higher grade level than 
the rest of the credit card contract.”31 
The arbitration clauses averaged over 
a thousand words (1,109) and in one 
instance reached as high as 2,514 words. 
In payday loans, the arbitration clauses 
were even longer, averaging 1,421 words 
and reaching as high as 2,860 words. 

The end result is few consumers realize 
their right to trial by jury has been 
eliminated, and fewer still know to 
exercise their rights under arbitration. 

Indeed, a 2007 Public Citizen analysis of 
more than 30,000 National Arbitration 
Forum (NAF) cases involving consumers 
found that only 118 (0.35 percent) had 
been initiated by consumers.32  

When they realize the truth 
about arbitration, the vast 
majority of consumers 
disapprove

A 2012 survey by the Pew Charitable 
Trusts found that while about half of 
all consumers approved of the supposed 
goals of forced arbitration — a simpler 
alternative to court and protection 
against frivolous lawsuits — the vast 
majority (88 percent) disapproved of 
arbitration when its various components 
were explained, a majority that held 
true across all categories, including 
gender, age, race, income, education and 
political affiliation. Even singling out the 
50 percent of consumers predisposed to 
approve of arbitration, 80 percent found 
it unacceptable once they knew more 
about it.33 

Over two-thirds (68 percent) of 
consumers believed they should have a 
choice between arbitration and court, 
and 84 percent of consumers believed 
arbitration was unacceptable when there 
was a pre-existing relationship between a 
bank and an arbitration company.34  

Some arbitration clauses are so 
unreasonable as to provoke instant 
outrage. In 2014, General Mills, the 
purveyor of Cheerios, Betty Crocker, and 
Häagen-Dazs, changed its legal terms to 
“require all disputes related to the purchase 
or use of any General Mills product or 
service to be resolved through binding 
arbitration.” Anyone who purchased 

88%  
OF CONSUMERS DISAPPROVE OF 

ARBITRATION WHEN ITS COMPONENTS 
ARE EXPLAINED

“The arbitration clauses averaged over 
a thousand words (1,109) and in one 

instance reached as high as 2,514 words.” 
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a General Mills product or interacted 
with the company in an online forum 
— such as downloading coupons from 
its website or even liking  the company 
on Facebook — would be forced into 
arbitration over any dispute they may 
have with the company.35 General Mills 
added the arbitration language just 
weeks after a judge refused to dismiss 
a class action that alleged the company 
deceptively labeled Nature Valley granola 
bars as 100% natural when, in fact, 
they contained genetically engineered 
ingredients.36 The public backlash to 
General Mills’ actions was so great, that 
within days, it removed all consumer 
arbitration language from it legal terms.37

Do opt-out provisions protect 
consumers’ rights?

While arbitation clauses have allowed 
corporations to opt out of the legal system 
entirely, consumers have little real ability to 
opt out of arbitration. Some companies do 
allow a short window in which a consumer 
may opt out of an arbitration agreement. 
The CFPB study found 27 percent of the 
arbitration contracts it examined included 
some kind of opt-out.38 But only 1 in 
1,000 consumers ever do because they do 
not realize they have the option, do not 
know how to go about it, or are unaware 
they have “signed” a contract in the first 
place.39

The opt-outs are buried in fine print. The 
average credit card contract, for example, 
is 31 pages long. The arbitration and 
opt-out provisions average almost 4 
and a half pages.40 Less than 9 percent 
of people who read an arbitration clause 
in a credit card contract realized that 
there was an arbitration clause and that 
it prohibited them from going to court.41 

In some instances, opt-outs are 
impractical. In the case of Kindred 
Health Care’s employment contracts, 
for instance, an employee who wishes to 
opt out of the arbitration provision must 
terminate their own employment. If they 
continue to show up for work, Kindred 
regards them as having “opted-in.”42 

Even when not buried in fine print, 
opt-outs provide little protection to 
consumers because few people read or 
comprehend these kinds of contracts 
in the first place. In 2010, the British 
retailer GameStation pulled an April 
Fool’s prank by adding language to 
its online purchases contract that said 
customers who purchased from them 
would sign away their immortal soul. 
GameStation estimated that 88 percent 
of people didn’t actually read the contract 
language and the company had to follow 
up with emails saying they would nullify 
the immortal soul terms.43 In 2014, a 
similar experiment offered free Wi-Fi to 
people in London, England, who agreed 
to a contract that stipulated that users 
would sign away the rights to their first-
born child for Wi-Fi access. Six people 
signed up.44 

1 in 1,000
VERY FEW CONSUMERS  OPT-OUT OF 

ARBITRATION CONTRACTS
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FORCED 
ARBITRATION COST

Forced arbitration costs 
society

Arbitration providers and corporations 
like to say that arbitration is a cheaper 
alternative to the civil justice system. 
This is categorically fales and fails to 
consider the costs corporate immunity 
imposes on workers and consumers. 

Forced arbitration is not 
cost-efficient

Forced arbitration may be cheaper 
only because it often shuts out 
claims entirely. Corporations know 
consumers rarely file in arbitration 
and when they do, it is much harder 
for them to win than in court. 

As Georgetown law professor Adam 
J. Levitin explains, “Arbitration’s 
‘efficiency’ largely derives from the fact 

that it prevents small-dollar claims from 
ever being heard. If one were to compare 
the cost of a single class action that 
decided millions of claims versus the cost 
of individually arbitrating each of those 
claims, arbitration would be utterly 
inefficient. Eliminating meritorious 
claims is cheaper, but not efficient.”45 

Forced arbitration does 
not lead to lower prices for 
consumers 

Corporations also claim that forced 
arbitration saves consumers money, 
because it allows them to pass cost 
savings on to all customers, whether 
or not they’ve been in a dispute. But 
when the CFPB examined the claim, 
they found no such savings. Previous 
studies claiming savings, the agency 
found, lacked any empirical evidence 
to back them up. 

When the agency conducted its own 
analysis, using the experience of large 
credit card issuers, including Bank of 

• Forced arbitration is not cost-efficient

• Does not lead to lower prices for consumers

• No cost savings for companies

• Fees go far beyond the filing fee

“[A]rbitration’s ‘efficiency’ largely derives 
from the fact that it prevents small-dollar 

claims from ever being heard.” 
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America, who had removed arbitration 
clauses for three and a half years in 
response to a class action settlement, 
it found no pass-through savings or 
other consumer-friendly impacts, 

such as increased credit offers.

As the CFPB concluded, “[T]he 
Bureau has looked to see whether… 
companies that eliminated arbitration 
raised their prices (measured by total cost 
of credit) in a manner that was different 
from that of comparable companies that 
had not changed their policies regarding 
arbitration provisions. We are unable 
to identify any such evidence from the 
data…

“We performed a similar inquiry into 
whether affected companies altered 
the amount of credit they offered 
consumers… we did not find any 
statistically significant evidence that 
companies that eliminated arbitration 
provisions reduced the credit they 
offered.”

“After multiple attempts, therefore, 
we did not find statistically significant 
empirical support for the theory that 
companies pass savings from their use of 
arbitration clauses onto consumers.”46 

Forced arbitration does 
not lead to cost savings for 
companies 

Georgetown law professor Adam J. 

Levitin’s analysis found employers 
who implement forced arbitration 
systems did not experience cost 
savings. Either the arbitration system 
ended up resembling traditional 
litigation, but without the reliability 
and standards that developed law 
brings, or the arbitration systems 
were so biased that employees claims 
are never vindicated, leading to poor 
morale and productivity.47  

Arbitration awards to 
consumers frequently go 
unpaid or are wiped out by 
fees

It should not surprise anyone to 
learn that there is a certain level of 
corruption in the stock market. One 
out of every 13 financial advisors – 
7 percent of the nation’s 650,000 
financial advisors – has a history of 
misconduct. Even more worrying, 
almost half (44 percent) of those found 
guilty of misconduct are reemployed 
in the industry within a year, and are 
then five times more likely to engage 
in misconduct again than the average 
financial advisor.48  

Consumers who have been defrauded 
must take their disputes to arbitration 
proceedings run by the Financial 
Industry Regulatory Authority 
(FINRA). Over the last five years 
(2011-2015), there were over 15,270 
such arbitrations.49 Investors have 
won an award in approximately seven 
percent of cases. However, one in three 
arbitration awards against financial 
advisors goes unpaid, amounting to 
$213 million worth of investor awards 
against brokers and brokerage firms 
over the last five years.50 

“[W]e did not find statistically significant 
empirical support for the theory that 

companies pass savings from their use of 
arbitration clauses onto consumers.” 
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The problem of unpaid awards is so 
bad, FINRA advises, “investors know 
before pursuing the claim in arbitration 
that collection of an award may be more 
difficult.”51 

For those that win, there’s also the 
specter of arbitration fees wiping out 
any award. Eighty-six-year-old Mabel 
Strobel “won” her forced arbitration 
hearing against Morgan Stanley after 
the investment firm persuaded her to 
sell her property and use the money 
to buy volatile stocks with heavy 
sales charges. Strobel lost $281,729, 
but the arbitrator only awarded her 
$5,000, then charged her $10,350 in 
arbitration fees.52 

Arbitration’s fees go far 
beyond the filing fee

Arbitration fees vary widely, but can 
be high enough to deter pursuing a 
claim in the first place. Terminated 
FedEx drivers were allegedly forced 
to pay as much as $12,700 just to get 
a hearing (and while the drivers were 
forced to arbitrate their claims, FedEx 
reserved the right to go to court for 
itself ).53 Most filing fees for arbitration 
cases are, on the surface, comparable 
to cases filed in court. The fee for 
filing a case in federal court is $350 

plus a $50 administrative fee, paid by 
the party filing suit, regardless of the 
amount being sought. State courts vary 
– Arizona municipal court charges a 
$17 filing fee while Florida circuit 
court fees can go as high as $1,900 
– but most state courts charge less 
than federal court.54 In comparison, 
arbitration fees for consumers using 
AAA range from $125 to $375 (JAMS 
charges $250 while FINRA fees range 
from $50 to $1,500 depending on the 
amounts in dispute).55 

That, however, is not the end of 
arbitration’s costs. The CFPB 
analysis found that the parties to an 
arbitration faced combined hearing 
fee requirements ranging from $250 
(for telephone hearings) to $750 
per day (for in-person hearings). 
In addition, arbitrators assessed 
consumers administrative fees at least 
17 percent of the time (54 of the 
326 resolved disputes filed in 2010 
and 2011 where fee allocation could 
be found), averaging $826.56 In one 
example, an arbitration clause required 
the purchaser of a used mobile home 
to pay over $2,000 in arbitration fees 
over a $1,500 claim. In another, the 
arbitration agreement required the 
consumer pay a $4,000 filing fee, half 
of the arbitrator’s fee, travel expenses, 
hearing room rental, and other costs.57

While litigation also features costs, 
including some that are unique such 
as stenographer fees, those are most 

$250 — $750 
per day Arbitration fees

1 in 3  
A THIRD OF INVESTOR ARBITRATION 

AWARDS AGAINST STOCKBROKERS GO 
UNPAID
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often borne by attorneys working on 
contingent fees. Judges and court staff 
salaries are paid by the courts. Litigants 
are not responsible for these expenses. 
Proponents of arbitration argue that 
businesses likewise often pay the filing 
fees on behalf of consumers. While 
the CFPB found that businesses did 
indeed frequently pay consumers’ fees, 
the agency also found that consumers 
were frequently forced to pay the fees 
once the dispute was concluded. In 19 
percent of cases (10 of 53 identified 
cases) in which a corporation did 
not appear contractually obligated 
to pay filing fees but did anyway, the 
consumer was ultimately charged the 
fee. Even in cases where corporations 
were contractually obligated to pay 
initial fees on behalf of the consumer, 
one in five (8 out of 40 identified 
cases) ultimately forced the consumer 
to pay the fee.58

Fees serve to block a true 
right of appeal

In the entire 2015 CFPB analysis—
covering three years of records in 
six consumer financial markets—
the agency came across just four 
arbitration appeals.  Two were closed 
because the consumer did not pay 
the required appeal filing fee, a third 
paid the $2,800 filing fee but not the 
subsequent $7,000 from AAA for the 
consumer’s share of the arbitration 
panel’s fees, and the fourth paid all 
fees only to have the original decision 
upheld anyway after a 15-month 
process.59  

 

1 in 5  
IN  ONE IN FIVE CASES WHERE A 

CORPORATION WAS CONTRACTUALLY 
OBLIGATED TO PAY  ARBITRATION FEES ON 

BEHALF OF THE CONSUMER, THE CONSUMER 
WAS ULTIMATELY CHARGED ANYWAY
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THE VALUE OF 
CLASS ACTIONS

Four out of five federal class 
actions forced into arbitration

Class actions provide a measure of 
fairness and efficiency that forced 
arbitration cannot. Class actions allow 
people with similar claims to band together 
and level the playing field, even when 
facing the most powerful corporations in 
the world. They are the means through 
which Americans have remedied 
injustices and violations of civil rights, 
exposed widespread discrimination in 
the workplace and marketplace, and 
advanced the development of civil and 
human rights law. Forced arbitration 
effectively undermines these laws by 
eliminating access to the courts.

A 2015 analysis by The New York Times 
of federal cases filed between 2010 and 
2014, found that of 1,179 class actions 
that companies sought to push into 
arbitration, judges ruled in their favor 
in four out of every five cases.60 In 2014 
alone, judges upheld class-action bans 
in 134 out of 162 cases. Closing the 
courthouse doors to consumers robs 
them of the chance to seek accountability, 
and eliminates an important deterrent to 
corporate misconduct. As U.S. Court of 
Appeals Judge Richard Posner wrote, 
“The realistic alternative to a class action 
is not 17 million individual suits, but zero 
individual suits, as only a lunatic or a 
fanatic sues for $30.”61 

• Forced arbitration stacks the deck against consumers

• Class actions provide billions in relief to consumers

• Forced arbitration covers up illegal corporate conduct

• Forced arbitration is a “Get Out of Jail Free” card

OVER FIVE YEARS, 34 MILLION CONSUMERS 
BENEFITED FROM OVER $1 BILLION 

IN COMPENSATION FOR CORPORATE 
MISCONDUCT IN FINANCIAL MARKETS

$2.7 Billion “The realistic alternative 
to a class action is not 17 
million individual suits, 
but zero individual suits, 

as only a lunatic or a 
fanatic sues for $30.” 
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Forced arbitration is a  corporate 
“Get Out of Jail Free”card 
because few consumers will ever 
go to arbitration

As Georgetown law professor Adam 
J. Levitin explains, “arbitration’s 
“efficiency” largely derives from the fact 
that it prevents small-dollar claims from 
ever being heard.” Comprehensive 
investigations by The New York Times 
and the CFPB uncovered shockingly 
low rates of individual arbitration. The 
New York Times’ analysis of over 25,000 
arbitrations over the last five years found 
only 505 consumers had exercised their 
rights under arbitration for a dispute 
of $2,500 or less. Large corporations 
had largely gone unchallenged during 
that time: Verizon, with 125 million 
customers, faced just 65 consumer 
arbitrations; Sprint, with 57 million 
customers, faced six; Time Warner 
Cable, with 15 million customers, faced 
seven.62 

Similarly, a 2007 Public Citizen analysis 
of California credit card debt collection 
arbitrations found that, of 33,948 
California cases handled by the National 
Arbitration Forum, only 118 (0.35 
percent) were brought by consumers.63

Class action lawsuits force 
corporations to return billions 
wrongfully taken from 
consumers

The CFPB’s analysis of five years of class 
action settlements involving corporate 
misconduct in consumer financial 
markets found that class action lawsuits 
had forced corporations to return at 
least $2.7 billion in compensation and 
in-kind relief to an estimated 34 million 
consumers. In addition, the CFPB 
specifically stated this did not include 
the value to consumers of corporations 
being forced to change their behavior.64 

Forced arbitration covers up 
misconduct

Since the 2011 U.S. Supreme Court 
ruling in AT&T Mobility LLC v. 
Concepcion, more than 100 potential class 
actions have been dismissed and sent to 
arbitration, according to an analysis by 
the National Association of Consumer 
Advocates (NACA) and Public Citizen.65 
Examples of cases that will never be 
heard in a court of law include: a class 
action on behalf of students alleging that 
lenders improperly applied undisclosed 
fees to student loans; a cell phone 
customer who alleged his wireless service 
provider charged improper roaming 
fees to him and other customers for 
calls that were actually placed within 
the coverage areas; and numerous cases 
involving employment law claims, 
including gender discrimination, and 
misclassification of employee status to 
avoid paying adequate wages. 

Many of these cases involved small-dollar 
losses, which are extremely difficult and 
economically irrational for consumers 
to pursue individually. As a result, 

68%  
MOST CONSUMER FINANCIAL CLASS 

ACTIONS HIGHLIGHTED CONDUCT 
THAT HAD NOT BEEN ADDRESSED BY 

REGULATORY ACTION
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corporations are able to quash claims 
and evade accountability for practices 
that cheat consumers while still padding 
their bottom lines.

Even when successful in arbitration, 
misconduct often goes unpunished. In 
2012, more than 500 Wall Street brokers 
who had been found to have committed 
misconduct had their complaint records 
erased by arbitrators at FINRA, meaning 
future investors would have no knowledge 
of their prior misconduct.66 A 2013 
study by the Public Investors Arbitration 
Bar Association (PIABA) found that 
stockbrokers had their records wiped clean 
in 97 percent of arbitration cases resolved 
by settlement or stipulated award.67  

Lack of a real right to appeal

In the entire 2015 CFPB analysis—
covering three years of records in six 
consumer financial markets—the agency 
came across just four appeals.  

Three were closed because the consumer 
did not pay required fees. The fourth 

paid all fees only to have the original 
decision upheld anyway after a 15-month 
process.68 Surveys find that the vast 
majority of Americans (89 percent) 
dislike the lack of real judicial review, 
even when arbitrators misapply the law.69  

Class actions cover misconduct 
that escapes regulatory action

More than two-thirds (68 percent) 
of consumer financial class actions 
highlighted conduct that had not been 
addressed by regulatory action. In class 
action settlements of less than $10 
million, private class actions represented 
the only enforcement action in 82 
percent of cases.70 

Nor does private litigation “free ride” 
on prior government enforcement. The 
CFPB found private litigation preceded 
government enforcement 71 percent 
of the time. In contrast, government 
enforcement preceded private class 
action just 36 percent of the time.71

Private-only or private-first litigation 
for class actions seeking damages greater 
than $10 million netted $1.75 billion in 
relief for consumers. Government-only 
or government-first litigation netted 
$299 million.

Private-only or private-first litigation for 
class actions seeking damages less than 
$10 million netted $6.8 million in relief. 
Government-only or government-first 
litigation netted $180,000.

Consumer class actions 
play an important role in 
compensating consumers

One study of 15 consumer class action 
settlements brought against thirteen 
large U.S. banks involving low dollar 

97%  
THE VAST MAJORITY OF STOCKBROKERS 

THAT LOST AN INVESTMENT ARBITRATION 
HAD THEIR RECORDS WIPED CLEAN

“In the entire 2015 CFPB analysis—
covering three years of records in six 
consumer financial markets—the 

Bureau came across just four appeals.” 
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claims found:

• “Between 1% and 70% of 
class members actually realized 
compensation in these settlements. We 
mean by this that class members had 
money deposited in their accounts or 
negotiated checks that were sent to 
them from the settlements. We call this 
the ‘compensation rate.’” 

• “The average payout ranged from $13 
to $90, representing between 6% and 
69% of average class member damages 
(even after deducting attorneys’ fees). 
We call these latter percentages the 
‘recovery rates.’ The recovery rates were 
largely dependent on the underlying 
strength of the class’s claims.”

• “The settlements with the highest 
compensation rates largely did not 
require class members to file claim 
forms. The parties were often able 
to use account information from the 
defendants to automatically calculate 
each class member’s share of the 
settlement and deposit it into an existing 
bank account or mail a check to the 
class member once the case settled.”

• “The automatic settlements with the 
highest check negotiation rates sent 
standard-sized checks to class members 
rather than less expensive, postcard-
sized checks.”72 

Another study of 688 federal class action 
settlements in a two-year period resulted in 
over $33 billion in relief to consumers.73 

Class actions deter illegal 
behavior

Compensation is only part of the goal 
of class actions, particularly in cases 
involving low-dollar claims. Deterrence 

is equally important. The threat of a 
class action may prevent a company 
from behaving in a manner that harms 
consumers. As stated by Vanderbilt 
University Law School professor Brian 
T. Fitzpatrick, “When claims are too small 
to pursue individually, aggregating them 
into a class action that becomes worthwhile 
to pursue permits suits to go forward 
that would not have done so without the 
device. This, of course, forces defendants 
to internalize more of the costs of their 
activities, thereby pushing deterrence closer 
to the optimal level.”74 

This deterrence effect provides an 
important benefit to consumers by 
preventing businesses from causing harm 
in the first place. Without class actions, 
there arises what a recent University of 
Chicago Law Review analysis describes as 
“an enforcement gap.” As Myriam Gilles 
and Gary Friedman, the authors of the 
analysis, put it: 

“Over the past 50 years in particular, we 
have come to assume that private actors will 
be the frontline enforcers in actions redressing 
broadscale securities fraud, consumer fraud 
and deceptive trade practices, antitrust 
violations, civil rights violations, and 
many other areas... But most class cases 
will not survive the impending tsunami 
of class action waivers. And as this great 
mass of consumer protection, antitrust, 
employment, and other cases is swept out to 
sea, the question arises: What or who can 
fill the resulting enforcement gap?” 75

Cases that made a difference 
— and would not under forced 
arbitration

When American consumers and 
employees are able to enforce their 
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civil rights in court, more than just 
the individual benefits. Beginning 
with Brown v. Board of Education, civil 
rights class actions have proven to be a 
powerful tool in the fight to ensure equal 
opportunity for all and have brought 
significant relief. 

Employment discrimination

In 1993, Shoney’s Restaurants settled an 
employment discrimination class action, 
filed by some of its African-American 
employees, for a then-record $134 
million, and promised to “implement 
aggressive equal employment opportunity 
measures.”76 Shoney’s now has an 
arbitration clause in its employment 
contracts for hourly workers.77 

In 2011, Wells Fargo settled a gender 
discrimination case brought by 
approximately 1,200 female financial 
advisors who alleged the corporation 
discriminated against women in 
pay, promotion and other aspects of 
employment. The settlement provided 
$32 million, or about $18,000 for each 
woman, and included terms to prevent 
future discrimination.78 

Access to justice has not only righted 
individual wrongs, but also changed 
corporate behavior across the board. 
This was highlighted in a lawsuit filed 
against Texaco over allegations that 
the corporation discriminated against 
African-American employees. In 
approving a nationwide settlement, a 
federal district court underscored the 
importance of class actions in fighting 
racial discrimination and commented 
that this case “may well have important 
ameliorative impact not only at Texaco but 
in the corporate context as a whole.”79

More recently, in 2007, Morgan Stanley 

settled a class action lawsuit with female 
brokers that highlighted a “power 
ranking” system used throughout Wall 
Street. According to The New York 
Times, this system “dictated how the 
accounts of retiring and departing brokers 
were distributed, as well as new accounts 
generated from cold calls or walk-ins ... 
favored those who reaped the benefits 
from branch managers’ handing out new 
accounts to friends and golf buddies. By 
gaining the largest accounts, they generated 
the most revenue and won the majority 
of new ones.” 80 Morgan Stanley agreed 
to pay at least $46 million to 2,700 
female employees and make company-
wide changes to prevent the same 
discrimination from occurring in the 
future. 

In 2016, another pay discrimination class 
action lawsuit — this one against Farmers 
Group Inc. — brought about robust 
reform. The insurance giant agreed to pay 
$4 million to female lawyers working for 
the company who were paid significantly 
less than men with the same duties. 
According to the lawsuit, when the lead 
plaintiff, Lynne Coates, complained, she 
was essentially demoted and asked to 
handle lesser duties. In addition to the 
monetary sum, Farmers agreed to retain 
an independent consultant to review and 
possibly modify its employment policies, 
and to make “best efforts” to increase the 
representation of women in the higher 
attorney pay brackets.81 

Discrimination in auto loans

Lawsuits brought by individuals and 
groups also pave the way for government 
action. In a number of cases against auto 
financing companies, including Ford 
Motor Credit Company, American 
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Honda Finance Corporation, and 
Toyota Motor Credit Corporation, 
evidence showed “dealer markup” 
was systematically higher for African 
American and Hispanic buyers. Class 
actions filed by private plaintiffs brought 
this systematic discrimination to light, 
held lenders accountable, and provided 
compensation for some of those harmed. 
Spurred in part by these private class 
actions, federal officials then took action. 
The Department of Justice and the 
CFPB reached large settlements with 
auto lenders and provided guidance on 
fair lending for the benefit of future car 
buyers. The class actions led directly to 
industry-wide reforms, including caps on 
dealer mark-ups, as well as pre-approved 
financing for minority customers and 
legislative action.82     

Overdraft fees

Overdraft fees are an enormous source 
of revenue for banks, which creates the 
perverse incentive for them to maximize 
the number of times they allow a customer 
to overdraw his or her account.83 Many 
banks adopted a practice of reordering a 
customers’ transactions by the amount 
spent rather than the chronological order 
by which a customer made purchases. 
This re-sequencing allowed the banks to 
charge multiple overdraft fees instead of 
the number the customer thought he or 
she would accrue based on the timing of 
the purchases. 

Customers at multiple banks were able 
to form a class to challenge this practice. 
Many banks, including Bank of America 
and JPMorgan Chase, not only settled 
these cases, but agreed to change their 
practices.84  

Mayer Brown misleads on class 
actions

As the CFPB prepared to release the 
preliminary draft of their study on class 
actions and arbitration, the law firm 
Mayer Brown released a study titled 
“An Empirical Analysis of Class Actions.”85 
Not surprisingly, the defense law firm’s 
analysis of 148 class actions from 2009 
found that the litigation did not provide 
significant benefits to consumers. 
However, an analysis of the same 148 
cases found that the firm significantly 
misrepresented the benefits consumers 
experienced from these cases. 

Specifically, the analysis found that these 
cases empowered consumers, allowed 
those impacted by financial crimes to 
recover, restored lost income, changed 
employment practices, enabled mobility, 
restored retirement funds, and addressed 
health and environmental harms. 
Among the cases that Mayer Brown 
found did not benefit Americans was 
a $219 million settlement for victims 
of Bernie Madoff’s Ponzi scheme; $4.8 
billion in debt relief to consumers 
defrauded by the National Arbitration 
Forum (NAF), which presented itself as 
a neutral, third-party arbitration service 
in debt collection cases, hiding the fact 
that it held a financial stake in a private 
equity firm that owned a debt collection 
enterprise; and a class action lawsuit that 
prompted Johnson & Johnson to remove 
carcinogens from baby shampoo.86 
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WHO’S BEHIND 
FORCED 

ARBITRATION?

The profitable arbitration 
industry

By far the biggest providers of forced 
arbitration services are the American 
Arbitration Association (AAA) and 
JAMS. Each has revenue equal to all 
other commercial alternative dispute 
resolution providers put together.87 

JAMS, which claims to be the world’s 
“largest private provider of ADR 
services,” with a caseload of over 12,000 
cases each year, is a private company and 
does not disclose its financial results.88 

However, news reports give clues to 
its profitability. Its 2007 revenues 
were reputedly $99 million.89 AAA is 
organized as a not-for-profit entity, which 
makes more than $73 million a year in 
arbitration fees. AAA, unlike JAMS, 
does reveal some of its financial results. 
The organization holds more than $104 
million in investments, about half of 
which are invested in equities funds, 
meaning it is potentially invested in the 
stock of the very same companies whose 

• The arbitration industry is highly profitable and secretive

• Arbitration organizations are filled with corporate and defense interests

• Forced arbitration was developed by Wall Street interests

• The U.S. Chamber is leading the multimillion dollar campaign against consumers

INVESTMENTS OWNED BY AAA, $58 
MILLION OF WHICH IS IN EQUITIES—

POTENTIALLY THE STOCKS OF THE 
COMPANIES IT SERVES

$66M
FEE REVENUE MADE BY THE AMERICAN 

ARBITRATION ASSOCIATION (AAA)

$97M
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disputes it arbitrates (the company also 
invests about half of its $35 million 
pension plan in equities).90  

Who owns the arbitration 
companies?

While AAA, unlike JAMS, may 
reveal the investments it owns, neither 
organization provides any information 
about what companies own it. There 
is no way of knowing whether the 
corporations that stand to gain from the 
organizations’ rulings have any vested 
stake in them. 

A 2009 lawsuit filed by Minnesota 
Attorney General Lori Swanson against 
the National Arbitration Forum (NAF) 
— at the time the largest provider 
of  arbitration services to lenders —
illustrated why the murky ownership 
of consumer arbitration companies 
matters so much.91 That lawsuit revealed 
that NAF was affiliated with a New York 
private equity fund that also owned 
the major debt collection enterprise 
that was filing cases with the forum. 
The lawsuit highlighted NAF’s tactics, 
which included paying commissions 
to corporate executives to insert forced 
arbitration clauses in contracts and then 
use the NAF to decide them. NAF 
told its corporate clients, “the customer 
does not know what to expect from 
Arbitration and is more willing to pay,” 
that consumers “ask you to explain what 
Arbitration is then basically hand you the 
money,” and that “[y]ou [the creditor] 

have all the leverage [in arbitration] and 
the customer really has little choice but to 
take care of this account.”92  

In another instance, the bank First USA 
paid NAF several million dollars in fees 
to arbitrate more than 50,000 collection 
cases. The bank won 99.6 percent of 
the cases.93 First USA, it would turn 
out, was part of a collection of Wall 
Street insiders developing a plan to use 
arbitration to escape accountability in 
the courts (see below). 

AAA also has taken millions of dollars 
directly from corporations like Aetna 
and General Electric in the form of 
membership fees.94 Meanwhile, court 
documents suggest JAMS had quid 
pro quo agreements in place with 
MCI Worldcom, and was, until 1999, 
primarily owned by Warburg, Pincus 
& Co., an investment firm with a 
large portfolio of problematic nursing 
homes.95 Forced arbitration clauses in 
nursing homes have proven to be one of 
its most controversial uses. 

John Roberts and the 
backroom deal to engineer 
forced arbitration

An antitrust lawsuit and a New York 
Times investigation outlined how a 
Wall Street-led coalition of credit card 
companies, retailers, and corporate 
defense firms spent more than a decade 
quietly pushing forced arbitration on 
the American public.96 The effort was 
spearheaded by lawyers from the law 
firms Ballard Spahr and WilmerHale 
(the latter a current AAA board member). 
In 1999, they joined forces with some 
of America’s largest corporations — 
including Bank of America, Chase, 

“You [the creditor] have all the leverage [in 
arbitration] and the customer really has 

little choice but to take care of this account.” 
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Citigroup, Discover, Sears, Toyota and 
General Electric — to develop a strategy 
to use arbitration as a tool to immunize 
themselves from lawsuits. 

Over three years and dozens of meetings, 
the idea of using forced arbitration 
clauses was developed as, “a means to an 
end. The goal was to kill class actions and 
send plaintiffs’ lawyers to the ‘employment 
lines.’”97 At the time, the only participants 
using arbitration clauses were American 
Express and First USA (the latter was 
paying NAF several million dollars in 
fees simultaneously). By the end of the 
meetings, many of the other institutions 
appeared to have followed suit.98 

A lawsuit in California proved something 
of a test case for the group. Discover, 
one of the banks in the coalition, was 
fighting allegations that it charged 
unfair fees, and  had argued that its 
forced arbitration clause and class waiver 
prohibited it from being held to account. 
A lower court upheld the class action 
ban, but the California Court of Appeals 
ruled it invalid, prompting the bank to 
petition the U.S. Supreme Court. John 
G. Roberts Jr. represented Discover in 
the petition, with help from the attorneys 
leading the coalition. 

In the end, the Supreme Court declined 
to hear the case. However, the issue 
came up before the court again in 2010, 
in AT&T v. Concepcion. By this time, 
John Roberts was the chief justice. In a 
narrow decision led by a majority of the 
conservative justices, the Court ruled 
in favor of AT&T, following much the 
same rationale as Roberts’ argument in 
the Discover case.99 

In 2014, a lawsuit was brought against 
the banks in a Manhattan federal court, 

alleging that the Wall Street coalition 
had violated federal antitrust laws 
by conspiring to require disputes be 
settled through forced arbitration. U.S. 
District Judge William Pauley eventually 
dismissed the case, but called it a close 
call given the “conscious parallel action” 
between the banks. Pauley described 
the case as a “cautionary lesson,” and 
wrote in his final opinion, “[I]t was only 
by a slender reed that plaintiffs failed to 
demonstrate that the lawyers who organized 
these meetings had spawned a Sherman Act 
conspiracy among their clients.”100 

The U.S. Chamber campaign 

While the Wall Street coalition was 
surreptitiously pushing the adoption of 
forced arbitration clauses throughout 
consumer markets, the U.S. Chamber 
of Commerce was simultaneously 
doing everything it could to make sure 
such clauses were accepted in courts 
throughout the country. 

Over the last decade, the U.S. Chamber 
has spent over $1 billion on a high 
profile multi-front campaign to block 
individuals’ access to the courthouse, 
including intensive lobbying, multi-
media blitzes, large conferences and even 
cinema advertising.101 The campaign for 
forced arbitration has been stealthier, 
waged in Congressional offices, at 
regulatory agencies, in the halls of 
academia, and perhaps most importantly, 
in the very courts forced arbitration seeks 
to replace. 

The U.S. Chamber’s litigation arm, 
the U.S. Chamber Litigation Center, 
has joined lawsuits to enforce forced 
arbitration nearly 100 times in the last 10 
years.102 The top target of this attention 
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has been the U.S. Supreme Court. 

The vast majority of groups urging the 
court to take a case are pro-business and 
anti-regulation.103 The Justices receive 
approximately 8,000 petitions each year 
but agree to hear only around 75. When 
the U.S. Chamber is involved, the petition 
is far more likely to be accepted. About 
a third of the U.S. Chamber’s preferred 
cases are taken up, a rate far higher than 
any other frequently petitioning group, 
earning it a reputation as “the country’s 
preeminent petition-pusher.”104 Moreover, 
since Justice Roberts’ confirmation in 
2005, the U.S. Chamber has won 68 
percent of cases in which it is involved, 
up from its 56 percent win rate in the 
decade prior.105

The U.S. Chamber has an unrivaled 
relationship with the Roberts-led 
Supreme Court. The U.S. Chamber’s top 
regulatory lawyer, Rachel Brand, helped 
Chief Justice Roberts through his Senate 
confirmation hearings while she was an 
assistant attorney general with the Bush 
administration. The U.S. Chamber’s 
involvement in a case, according to 
experts, sends a signal to the Roberts-led 
court of what business wants.106

The Chamber’s long history 
of opposition to consumer 
reform

Much of the U.S. Chamber’s current 
advocacy focuses on the Consumer 
Financial Protection Bureau and its 
proposed rule — following years of 
exhaustive study — to stop banks and 
other financial services providers from 
using forced arbitration clauses that 
forbid participation in class action 
lawsuits. The U.S. Chamber’s opposition 

is run through a division called the U.S. 
Chamber Center for Capital Markets 
Competitiveness, a subgroup whose 
roots can be traced back to insurance 
giant AIG and the accounting scandals 
of the early years of the century.

In 2003, just months after the Sarbanes-
Oxley reform was signed into law, 
AIG’s charitable foundation, the Starr 
Foundation, pledged $17 million for the 
U.S. Chamber, which was directed into its 
own National Chamber Foundation.107 

Over the next few years, the U.S. 
Chamber increased its advocacy efforts 
to scale back corporate accountability 
laws and weaken enforcement actions 
by regulators at the U.S. Department 
of Justice (DOJ) and the U.S. Securities 
and Exchange Commission (SEC). It 
also came under investigation with the 
IRS over allegations that it improperly 
used the Starr Foundation money for 
advocacy purposes.108 

This culminated with the convening of the 
Commission on the Regulation of U.S. 
Capital Markets in the 21st Century.109 
The Commission was chaired by Arthur 
B. Culvahouse, who served as counsel to 
President Reagan, lobbied on behalf of 
Fannie Mae, and headed John McCain’s 
2008 vice presidential candidate search. 
This U.S. Chamber project started in 
2006 and ended with the publication 
of the Commission’s report, which 
coincided with the official launch of 
the U.S. Chamber’s Center for Capital 
Markets Competitiveness (CCMC) in 
March 2007. That day, U.S. Chamber 
of Commerce CEO Tom Donohue 
remarked, “Burdensome and overlapping 
regulatory schemes and an inefficient and 
unfair legal system are increasingly causing 
both domestic and foreign companies to 
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view U.S. capital markets as complicated 
and dangerous places to raise capital.”110 

Within 18 months, the housing 
market would collapse and millions of 
people would lose their homes, jobs, 
and financial security. Bear Sterns and 
Lehman Brothers would go out of 
business, and AIG itself would accept 
a $182 billion bailout from the U.S. 
government.

Now many of the same banks that 
received hundreds of billions of dollars 
of public funds  in the wake of the 2008 
financial collapse are fighting attempts 
to restore accountability. In recent 
years, the CCMC has turned its sights 
to the CFPB’s activity regarding forced 
arbitration clauses in consumer financial 
services contracts. CCMC lists “Stop the 
Consumer Financial Protection Bureau 
(CFPB) from eliminating pro-consumer 
pre-dispute arbitration clauses in consumer 
financial contracts,” on its 2016 agenda.111

The U.S. Chamber not only opposes 
the CFPB’s actions to restrict forced 
arbitration clauses in financial services 
contracts, it opposes the CFPB’s 
very existence. The U.S. Chamber 
aggressively lobbied against the Dodd-
Frank Wall Street Reform and Consumer 
Protection Act of 2010, particularly the 
law’s establishment of an agency devoted 
to consumer protection. In addition to 
direct lobbying, the U.S. Chamber set 
up the website stopthecfpa.com and 
even launched a $3 million ad campaign, 
including, oddly enough, an ad claiming 
butchers would be subject to CFPB 
regulations.112  

Despite the efforts of the U.S. Chamber 
and the banking and financial services 
industries, Dodd-Frank was enacted into 

law and the CFPB is up and running. 
The business community has now shifted 
its focus to legislative and judicial efforts 
to undermine the CFPB’s authority. 

The CFPB is led by a director who must 
be nominated by the President and 
confirmed by the U.S. Senate to serve 
a five-year term.113 The U.S. Chamber 
aggressively opposes this structure and 
has called for the CFPB’s director to be 
replaced with a five-person commission, 
a move that would likely paralyze the 
Bureau from carrying out its mandate.114

The U.S. Chamber is also attacking the  
Bureau’s funding, which, unlike other 
federal agencies, comes from the Federal 
Reserve Board, not from Congressional 
appropriations, in order to protect it from 
the threat of  inadequate funding.115 The 
U.S. Chamber Litigation Center filed an 
amicus brief in a lawsuit that challenged 
the constitutionality of the CFPB’s 
funding structure.116 

The business community’s opposition 
to the CFPB took to the airwaves in an 
attack ad that aired during a Republican 
presidential debate in November 2015. 
The ad attempted to portray the CFPB 
as a communist bureaucracy with 
depictions of CFPB Director Richard 
Cordray and Senator Elizabeth Warren, 
(D-Mass.) looming over Bureau workers 
robotically denying loan applications. 
An organization called the American 
Action Network (AAN) paid for the 
$500,000 campaign and acknowledged 
that the CFPB’s upcoming proposed 
rule on forced arbitration was one of 
the motivations behind it. According to 
AAN president Mike Shields, the forced 
arbitration rule “is a perfect example 
of how government is taking away the 
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power of individuals and handing it to 
the trial lawyers.”117 The U.S. Chamber 
of Commerce has direct financial ties 
to AAN’s “sister organization,” the 
American Action Forum (AAF).118 In 
2014, the U.S. Chamber of Commerce 
Foundation gave AAF $128,900 for 
“writing policy paper.”119 
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THE FORCED 
ARBITRATION 

BACKLASH

The changing tide

In recent years there has been a backlash 
against the use of forced arbitration. As 
consumer advocates and news outlets 
have documented more and more of 
forced arbitration’s injustices, federal 
agencies have responded by curtailing 
its use.

Restoring the legislative 
intent of the FAA

Recent actions taken by federal agencies 
could help to limit forced arbitration’s 
devastating impact on consumers, 
workers, students, and nursing home 
residents, signaling an important step in 
the fight to restore the original intent of 
the 1925 Federal Arbitration Act (FAA). 
Congressional documents from the time 
show that employment claims were 
never intended to be governed by the 
FAA. In testimony and a letter submitted 
to the record, both the American Bar 
Association (ABA) and then-Secretary 
of Commerce Herbert Hoover told 
Congress that the FAA should include 
an amendment that expressly excluded 
employment claims. The language “but 
nothing herein contained shall apply 
to contracts of employment of seamen, 
railroad employees, or any other class of 
workers engaged in interstate or foreign 
commerce,” was added to Section 1 of 
the FAA.120 At the time the FAA was 
passed, the Commerce Clause did not 

• Executive order reins in government contractors that violate workplace laws

• Federal agencies red flag arbitration abuse by financial firms, nursing homes and for-

profit colleges

• Restoring the legislative intent of the 1925 Federal Arbitration Act

PRESIDENT BARACK OBAMA SIGNS THE “FAIR PAY AND SAFE 
WORKPLACE” EXECUTIVE ORDER IN JULY, 2014. 

(OFFICIAL WHITE HOUSE PHOTO BY PETE SOUZA)
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apply to other workers, thus, supporters 
of the legislation believed that no 
employee’s contract would be subject to 
arbitration.121 

Nor was the FAA ever intended to 
apply to consumers. It was aimed at 
contracts negotiated between businesses. 
In Congressional hearings on the FAA, 
a representative for the American Bar 
Association (ABA) testified that forced 
arbitration provisions should not be 
upheld in contracts where one of the 
parties has no other option but to agree 
to the full contract or refuse the product 
or service altogether. Of such take-it-or-
leave-it contracts, the ABA said it, “would 
not favor any kind of legislation that would 
permit the forcing a man to sign that kind 
of a contract.”122

Reining in government 
contractors with the Fair 
Pay and Safe Workplaces 
Executive Order

Nearly 30 percent of the worst violators 
of federal workforce protection laws are 
also government contractors, able to get 
away with violations because of forced 
arbitration.123 In July 2014, the Obama 
administration released the Fair Pay 
and Safe Workplaces Executive Order, 
requiring contractors with the federal 
government to disclose any labor law 
violations they may have had in the past 
three years and prohibiting the use of 
forced arbitration clauses to hide such 
violations.124 

The Fair Pay and Safe Workplaces 
Executive Order will help to safeguard 
a recent landmark in the civil rights 
movement: The Lilly Ledbetter Fair 
Pay Act of 2009.125 Enacted in 2009, 
this law amends the Civil Rights Act of 
1964 to ensure the 180-day statute of 
limitations for filing an equal-pay lawsuit 
regarding pay discrimination resets with 
each new paycheck affected by that 
discriminatory action. Ledbetter’s case 
and the movement to pass the Lilly 
Ledbetter law had an enormous impact 
not just on Lilly’s life, but also the lives 
of millions of women. But had she been 
forced to sign an arbitration agreement 
in her employment contract, Lilly likely 
would have been barred from bringing 
her case altogether.

The CFPB highlights forced 
arbitration’s inequities

The housing market collapse of 2008 
and the subsequent Great Recession 
that decimated Americans’ savings and 
financial security was the worst economic 
disaster since the Great Depression. In 
order to combat future reckless behavior 
by the financial services industry and 
enhance Americans’ financial security, 
Congress passed and President Obama 
signed into law the Dodd-Frank Wall 
Street Reform and Consumer Protection 
Act in 2010.126 

The Dodd-Frank law is a comprehensive 
overhaul of financial regulations 
involving multiple government agencies. 
One notable component of the law was 
the creation of the Consumer Financial 
Protection Bureau (CFPB), with a dual 
mission to prevent abusive and deceptive 
tactics by the financial services industry 
and to help consumers make educated 

“[The ABA] would not favor any kind of 
legislation that would permit the forcing a 

man to sign that kind of a contract.” 
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financial decisions. The CFPB oversees 
consumer financial services such as credit 
cards, checking accounts, student loans, 
mortgages, and payday loans, many of 
which previously operated with minimal 
oversight. 

The Dodd-Frank Act required the CFPB 
to research and evaluate the use of pre-
dispute arbitration, and gave it authority 
to develop new rules if doing so was in 
the public interest.127 As ordered, the 
the CFPB began the most exhaustive 
investigation to date into the prevalence 
and effects of forced arbitration clauses 
and class waivers. From the outset, the 
Bureau engaged the business community, 
consumer advocates, academics, leading 
researchers, and other stakeholders to 
understand the concerns of all involved, 
and evaluate how any limitations on 
forced arbitration’s use would affect 
businesses and consumers.  

In March 2015, the CFPB released 
its 728-page report, including a 
comprehensive review of existing 
literature on forced arbitration and class 
actions, unique analysis of data provided 
by banks and lenders, and a survey of 
consumers’ views and comprehension 
of forced arbitration clauses and class 
actions. 

The report concluded that forced 
arbitration clauses were very common 
in financial services contracts, that 
class action waivers were ubiquitous, 
and that tens of millions of customers 
were affected by them.128 Yet despite 
the pervasiveness of forced arbitration 
clauses, the study found only around 
300 consumers pursued arbitration 
against their financial services providers 
each year.  In contrast, the report found 
class action lawsuits were significantly 
more beneficial to consumers, with just 
eight class action litigations providing 
financial relief for more than 13 million 
people.129  Other findings included:

Consumers are blindsided by forced 
arbitration

• A majority of consumers the CFPB 
surveyed are unaware of whether their 
financial contracts include forced 
arbitration clauses. Fewer than 7 percent 
of consumers covered by arbitration 
clauses realized that the clauses restricted 
their ability to sue in court.

• Most consumers whose contracts 
contain forced arbitration clauses 
wrongly believe that they can join with 
other consumers to hold a corporation 
accountable through a class action. More 
than half (57 percent) of consumers 
believed they had the right to participate 
in class proceeding, though they were 

PRESIDENT BARACK OBAMA ANNOUNCES THE NOMINATION 
OF FORMER OHIO ATTORNEY GENERAL RICHARD CORDRAY 

AS THE FIRST DIRECTOR OF THE CONSUMER FINANCIAL 
PROTECTION BUREAU (CFPB) ON JULY 18, 2011.. 

(OFFICIAL WHITE HOUSE PHOTO BY LAWRENCE JACKSON)
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largely mistaken.

Forced arbitration is rigged against 
consumers

• Of the 341 forced arbitrations in 2010 
and 2011 in which consumers had 
affirmative claims, consumers obtained 
relief in 32 disputes, or only 9 percent.

• In contrast, of the 244 forced 
arbitrations in which companies made 
claims or counterclaims, companies 
obtained relief in 227 disputes, or 93 
percent.

• A select few arbitrators arbitrate the 
majority of claims.

• For example, the American Arbitration 
Association (AAA) is the sole arbitrator 
for 85 percent of forced arbitration-
subject mobile wireless subscribers and 
100% of arbitration-subject prepaid 
cards.

Forced arbitration does not lower 
consumer costs

• The CFPB did not find support for the 
theory that companies pass savings from 
arbitration clauses onto consumers.

• Credit card issuers who agreed in a 
class action settlement to remove forced 
arbitration clauses for 3 and a half years, 
did not raise their prices any more than 
those with forced arbitration clauses.

• The Bureau also found no evidence that 
companies that eliminated arbitration 
provisions reduced the credit they 
offered.

Consumers rarely bring forced 
arbitration claims that are less than 
$1,000

• According to AAA data that the 
CFPB studied, only 25 of these forced 
arbitrations were brought annually.

Forced arbitration is dominated by 
repeat players

• Corporate repeat players constituted 
over 80 percent of filings in 2010 and 
2011. In the most extreme example, 
repeat players represented 97 percent of 
student loan arbitrations. 

Consumers recovered little, if any, relief 
in forced arbitration. Corporations 
recovered much more

• Consumers won an average of 12 cents 
for every dollar they claimed. When 
consumers won debt relief, they were 
successful in disputing five cents of each 
dollar of debt allegedly involved.

• Companies won relief in 93 percent 
of cases, and received 98 cents for every 
dollar claimed. 

Consumers failed to obtain relief 
through forced arbitration via federal 
consumer protection laws

• When consumers attempted to obtain 
relief through the three most commonly-
asserted consumer protection laws - the 
Fair Credit Reporting Act (FCRA), 
Truth in Lending Act (TILA), and 
the Fair Debt Collection Practices Act 
(FDCPA) - they rarely succeeded.

Consumers can rarely appeal forced 
arbitration decisions, and are almost 
always prohibited from forming a class

• From 2010 to 2012, the CFPB found 
only four consumer appeals, and no 
company appeals.

• There were only two class arbitrations 
during 2010 to 2012.

Consumers get significantly more 
relief through class actions

• Of the settlements the CFPB studied, 
the total amount of gross relief – defined 
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as the total amount defendants offer to 
provide in cash relief or in-kind relief 
and to pay in fees and other expenses was 
$2.7 billion. This estimate includes cash 
relief of $2 billion and in-kind relief of 
$644 million.

• Of the settlements (60 percent of 
all settlements) reporting data, $1.1 
billion had been or was scheduled to be 
paid to class members in cash or debt 
forbearance. Of these, 241 settlements 
($980 million in payments), involved 
only cash distributions — whether 
automatic or claims made.

•  The remaining 10 settlements, or about 
$114 million in payments, involved a 
combination of in-kind distributions 
and cash (but only cash payments are 
included in this calculation).

• In total, 236 class action settlements 
reported 34 million class members who 
received, or will receive, a cash payment.

Private litigation does not “free-ride” 
on government enforcement actions

• Private litigation preceded government 
enforcement 71 percent of the time for 
overlapping cases.

• Studying consumer financial 
enforcement actions filed by state 
and federal regulators, there was 
no overlapping private class action 
complaint 88 percent of the time.

• Likewise, for the private class actions, 
there was no public enforcement action 
in 68 percent of the cases. This was 
particularly the case with class action 
settlements of less than 10 million dollars, 
where the CFPB was unable to identify 
a corresponding public enforcement 
action 82 percent of the time.

Government enforcement actions 

alone cannot provide consumers 
adequate relief

• Private only or private first litigation 
for class actions over $10 million netted 
$1.75 billion in relief. Government only 
or government first litigation netted 
$299 million.

• Private only or private first litigation for 
class actions under $10 million netted 
$6.8 million in relief. Government only 
or government first litigation netted 
$180,000.

CFPB’s proposed rule

Armed with this data, the CFPB found 
that limiting the use of forced arbitration 
clauses was in the best interest of 
American consumers and began the 
rulemaking process authorized by Dodd-
Frank. As CFPB Director Richard 
Cordray told the Bureau’s Consumer 
Advisory Board,

“Companies have been able to use these 
obscure clauses to rig the game against their 
customers to avoid group lawsuits. Group 
lawsuits can result in substantial relief for 
many consumers and create the leverage 
to bring about much-needed changes in 
business practices. But by inserting the free 
pass into their consumer financial contracts, 
companies can sidestep the legal system, 
avoid big refunds, and continue to pursue 
profitable practices that may violate the law 
and harm consumers on a large scale.”130 

“Companies have been able 
to use these obscure clauses 

to rig the game against 
their customers to avoid 

group lawsuits. ” 
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In October 2015, the Bureau released 
its blueprint for the rule and convened a 
Small Business Review (SBREFA) Panel 
to provide industry stakeholders an 
opportunity to raise concerns about the 
financial impact such a rule may have on 
small businesses.131  

The business community has hit back at 
the CFPB’s proposed rule saying it will 
end forced arbitration entirely. In fact, 
the CFPB’s proposed rule does not say 
that companies cannot arbitrate claims, 
but rather that companies cannot put 
class waivers in forced arbitration clauses 
that would prevent consumers from 
joining a class action. 

Under the CFPB’s proposed rule, 
consumers will have a choice about 
whether they want to join a class action 
or whether they want to proceed with 
the forced arbitration system corporate 
interests sell as a superior alternative. 
The reality is that consumers already 
have the option to take claims through 
arbitration, and yet they do not elect to 
do so. The New York Times investigation 
found that in a five year time period 
(2010-2014), only 505 consumers 
went to arbitration for claims less than 

$2,500.  In that same time period, only 
65 of Verizon’s 125 million subscribers 
pursued arbitration against the company.  
Time Warner Cable had a similarly low 
rate, with only seven of the company’s 15 
million customers going to arbitration in 
that time period. 

These stunningly low rates of arbitration 
claims do not even reveal how difficult it 
is for consumers to recover damages. The 
same New York Times investigation found 
that two thirds of customers seeking 
monetary damages against financial 
service providers through arbitration did 
not receive any compensation.132 

Although the CFPB rule will not ban 
forced arbitration, it require financial 
services companies to submit data on 
individual forced arbitrations and their 
outcomes to the agency. The disclosure 
portion of the CFPB’s rule would allow 
the agency to, for the first time, to shine 
a light on what is now a secretive and 
private system.   

CMS and the most pernicious 
forced arbitration of all — 
nursing homes 

There is no more noxious use of forced 
arbitration than in nursing homes. The 
decision to send a loved one to live 
in a nursing home is one of the most 
difficult choices a family can make, 
often done under extreme duress when 
illness or an accident makes long term 
care essentially the only option. Forced 
arbitration clauses allow nursing homes 
to avoid accountability for everything 
from negligent care to sexual assault. 
Forced arbitration also allows the abuse 
and neglect to be covered up. 

In 2015, the U.S. Centers for 
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Medicare and Medicaid Services 
(CMS) acknowledged the harm forced 
arbitration causes nursing home residents 
and considered restricting its use in a 
proposed rule that would also limit the  
use of anti-psychotic medications to keep 
residents docile or comatose, limit the 
use of restraints, and increase minimum 
nursing hour requirements.133 In a letter 
to CMS, 34 U.S. Senators expressed their 
concern that only way to truly safeguard 
nursing home residents’ rights was to 
eliminate the use of pre-dispute, forced 
arbitration clauses. Anything less would 
be “insufficient” and “could be abused and 
result in deprivation of important rights for 
residents of long-term care facilities.”134 

Today, not only are patients admitted to 
nursing homes forced to sign away their 
rights, but so are employees, even if they 
never actually sign such an agreement. 
Mega-nursing home chain Kindred 
Healthcare, for instance, requires all new 
employees to sign a forced arbitration 
agreement with a class waiver. Current 
employees are told they do not have 
to sign, but if they show up for work 
for 10 days after receiving the updated 
arbitration agreement, Kindred states 
they will have implicitly agreed to forced 
arbitration.135

Because regulators do not have the 
resources to consistently monitor every 
facility and ensure full compliance with 
federal health and safety standards, the 
civil justice system is the only reliable 
mechanism by which residents can truly 
be protected by these regulations. Forced 
arbitration has severely blunted the 
civil justice system’s ability to highlight 
nursing home misconduct.

U.S. Department of Education 
red flags use of forced 
arbitration by for-profit colleges

Skyrocketing costs for higher education 
have forced students and their families 
to take on more than  $1.2 trillion in 
student loans.136 But as student loan debt 
rises, many borrowers are finding that 
forced arbitration clauses are preventing 
them from holding schools and lenders 
accountable when they mislead or 
defraud students.137

In February 2016, the U.S. Department 
of Education announced the 
establishment of a special office to 
investigate for-profit colleges that engage 
in misleading marketing and target low 
income or non-traditional students 
looking to advance their educations after 
years in the workforce or military.  These 
for-profit colleges use forced arbitration 
clauses to immunize themselves from 
accountability.   

Their marketing typically promises 
flexible coursework schedules, high job 
placement rates, and increased earning 
potential upon graduation. But the reality 
for many students is that employers 
do not find these degrees adequately 
train students for employment in their 
field, leaving many with an essentially 
worthless diploma and tens of thousands 
of dollars of debt. 

Servicemembers are particularly 
vulnerable to for-profit schools’ 
predatory recruitment practices. A 1998 
law prevents for-profit colleges from 
collecting more than 90 percent of their 
tuition income from federal student 
aid programs.138 The federal funds of 
military veterans do not count towards 
this threshold, making veterans a prime 
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target for recruiters. A U.S. Senate 
investigation found dramatic increases 
in veterans’ enrollment in for-profit 
colleges after the Post-9/11 G.I. Bill went 
into effect in 2009. Just eight of these 
institutions collected nearly $3 billion in 
Post-9/11 G.I. Bill funds between 2009 
and 2014. The educational benefits they 
provide to veterans are highly suspect, 
with many schools spending a larger 
percentage of their revenue on veterans’ 
recruitment than their instruction.139 

Not only do for-profit universities use 
forced arbitration against their students, 
they also use it against their employees. 
Two University of Phoenix employees, 
Marlena Aldrich and Kristen Nolan, 
filed a class action lawsuit accusing 
the university of  terminating their 
employment when they refused to 
misrepresent the school’s education 
programs, financial charges, and graduate 
employability as instructed. Aldrich and 
Nolan claimed they were instructed to 
surreptitiously gain access to military 
bases to recruit potential students, 
including in one instance by using the 
U.S. Chamber’s Hiring Our Heroes job 
fair even though in reality they had no 
employment opportunities to offer.140 

Within months of its filing, Aldrich and 
Nolan’s lawsuit was thrown out of court 
and sent to forced arbitration.141 

As of the publication of this report, 
the U.S. Department of Education is 
now considering a proposal that would 
eliminate the use of forced arbitration 
clauses in enrollment contracts at higher 
education institutions.142 This action 
would go a long way in helping students 
who have been defrauded by their schools 
to find some relief. The Department can, 

and previously has, issued regulations 
that require Title IV institutions to forego 
otherwise permissible actions in order 
to be eligible for funding; prohibiting 
forced arbitration is no different. 

The types of claims students bring 
against schools are substantially different 
than consumer financial claims. These 
claims are highly individual and not 
necessarily suitable for class actions. 
Unlike many financial services claims, 
students’ claims are for a significant 
amount of money because of the cost 
of tuition and for-profit schools and the 
amount of the loans the students may 
have. This is because there is massive 
variability in the amount they spend 
on education, how well their education 
prepares them for future jobs, promises 
made to different recruiters, and so 
forth. In June 2016, the Department of 
Education recognized this by proposing 
a rule that protects students by strictly 
limiting the use of forced arbitration in 
disputes relating to a student’s loans.143 

The rule would also ban the use of class 
waivers and would require that any 
claims brought to arbitration be reported 
to the Department of Education. 

Backlash in the States

Forced arbitration provisions suppress 
claims and prevent states from knowing 
whether state contractors are receiving 
tax money. If a cell phone provider 
has a contract with a state government 
and uses forced arbitration, the state 
has no way of evaluating whether that 
company is treating customers fairly 
and provides a service that is an efficient 
use of tax dollars. Forced arbitration 
also prevents state governments from 
knowing whether it is contracting with 
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a company that violates state civil rights 
laws and other legal protections granted 
to employees. 

States are fighting back to protect 
their citizens’ rights. While the Federal 
Arbitration Act (FAA) generally prevents 
states from enacting laws banning all 
forced arbitrations, it cannot prevent 
states from using their public enforcement 
and procurement powers to protect their 
own financial and enforcement interests. 
Therefore states are uniquely positioned 
to take action to reclaim rights lost by 
recent U.S. Supreme Court decisions. 
New legislation could help states take 
the lead in limiting the use of forced 
arbitration.

California

Years before Congress passed the Civil 
Rights Act, California enacted the 
Unruh Civil Rights Act of 1959 to 
protect citizens from discrimination 
based on race, religion, age, national 
origin, disability, sex, sexual orientation, 
citizenship, and immigration status. The 
ubiquity of forced arbitration clauses has 
protected companies that violate this law. 

AB 2667, introduced in the California 
Assembly in February 2016, would 
place restrictions on any contract terms 
requiring a person to waive any legal 
rights granted under the Unruh Civil 
Rights Act as a condition for goods or 
services.144 

AB 2879, introduced in February 2016, 
would protect servicemembers’ rights 
granted under the California Military & 
Veterans Code Section 394.145 These rights 
include protection from employment 
discrimination based on their military 
service and duties. AB 2879 would 
prevent forced arbitration as a condition 

for employment for servicemembers.

Connecticut

Legislation introduced in Connecticut 
would classify many provisions 
commonly found in pre-dispute forced 
arbitration clauses in consumer contracts 
as “substantively unconscionable,” which 
would qualify such provisions as unfair 
and deceptive trade practices under the 
Connecticut Unfair Trade Practices 
Act.146  The bill would allow any person 
to bring a claim as a qui tam plaintiff 
acting on behalf of the state.

Vermont

A bill to restrict the use of forced 
arbitration by government contractors 
was introduced in Vermont in January 
2016.147 H. 784 would limit the use of 
forced arbitration by state contractors 
on their workers and customers. The bill 
takes additional steps to return authority 
to Vermont’s judiciary to determine the 
unconscionability of forced arbitration. 
It also promotes transparency in 
arbitration by requiring companies that 
use it to report on when they use it and 
all outcomes.

Chicago

Federal and state governments are not 
the only government entities attempting 
to restrict the use of forced arbitration. 
Municipalities are taking action, too. In 
November 2015, Chicago Alderman 
Edward Burke introduced an ordinance 
that would prevent companies doing 
business with the city of Chicago from 
forcing their employees and customers 
into forced arbitration. The ordinance 
would require that, “No business entity 
shall be eligible to do business with the city 
if such business entity enters into any pre-
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dispute arbitration agreement with any 
natural person after the effective date of this 
ordinance that requires arbitration of an 
employment or consumer dispute arising 
from any law intended to protect civil 
rights.”148

Backlash in business

It is not just consumer and labor 
organizations and federal agencies that 
find forced arbitration to be unfair. 
Increasingly, businesses themselves 
are rejecting the process. In 2002, the 
automobile dealers industry successfully 
lobbied Congress to pass a bipartisan 
law that would prevent automobile 
manufacturers from inserting pre-
dispute forced arbitration clauses in 
contracts.149  Yet most of these same auto 
dealers have forced their own customers 
into arbitration when disputes have 
arisen over the quality of the car, or the 
loan used to purchase it, or systemic 
overpricing for minorities. 

In fact, forced arbitration’s biggest 
champion — the U.S. Chamber of 

Commerce — finds it a bitter pill to 
swallow when they cannot control 
the entire process. In 2009, the U.S. 
Chamber led the business community 
in spending millions of dollars to oppose 
forced arbitration provisions in the 
Employee Free Choice Act, arguing such 

provisions would mean an arbitrator who 
knew nothing about a company would 
be able to dictate workplace rules and 
salary structures. As the U.S. Chamber’s 
general counsel, Steven Law, put it, 
“Forced arbitration is the real poison.” 150

“Forced arbitration is 
the real poison.” — U.S. 
Chamber of Commerce
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CONCLUSION: 
A LICENSE TO STEAL

• “The freedom to circumvent the law is the fatal flaw of forced arbitration

Forced arbitration — a license 
to steal

As the outcry against forced arbitration’s 
procedural unfairness grows, consumers 
remain largely unaware that they 
have been contracted into a system of 
privatized justice, and the extent to 
which they have been stripped of their 
constitutional rights. 

The result is not only unfair to 
individual consumers, but to consumers 
as a whole, because corporations are not 
held accountable for their misconduct 
(and even in the few cases where they 
are, arbitration’s lack of precedence or 
transparency means that the corporation 
need not worry about the decision 
affecting any other case). 

Justice Elena Kagan best summarized 
the ramifications of such a system in her 

dissent in American Express Co. v Italian 
Colors Restaurant. In that case, the 
owner of a small restaurant  alleged  that 
American Express used its monopoly 
power to compel small businesses to 
accept American Express credit cards 
and pay exorbitant rates. Unfortunately, 
the restaurant owner found that the 
antitrust question could not even be 
brought because of an arbitration 
clause. As Justice Kagan wrote, “If the 
arbitration clause is enforceable, Amex has 
insulated itself from antitrust liability—
even if it has in fact violated the law. The 
monopolist gets to use its monopoly power 
to insist on a contract effectively depriving 
its victims of all legal recourse... Too darn 
bad.”151

This freedom to circumvent the law, 
more than procedural conflicts of interest 
and injustices, is the fatal flaw of forced 
arbitration. The increasing proliferation 
of arbitration clauses, and the court 
decisions that have upheld them, has in 
all practicality given Corporate America 
a license to steal. 

“The monopolist gets to use its monopoly 
power to insist on a contract effectively 

depriving its victims of all legal recourse. ” 
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