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The Complex and Courageous Campaign
for Women's Suffrage and Parity in Our Democracy:
Celebrating the 100th Anniversary of the 19th Amendment
SPEAKER BIOGRAPHIES
(by order of presentation)

The Honorable J. Michelle Childs
U.S. District Court, District of S.C.

The Honorable J. Michelle Childs was appointed to the United States District Court for the District of South
Carolina in August 2010. She holds a B.S. in Management from the University of South Florida Honors
College, a J.D. from the University of South Carolina School of Law, a Masters in Personnel and Employment
Relations from the University of South Carolina's Darla Moore School of Business, and a Masters of Judicial
Studies from Duke University School of Law.
Prior to the federal court, she served as an At-Large Circuit Court Judge, including having responsibilities as
the Chief Administrative Judge for General Sessions and Business Court for the Fifth Judicial Circuit of
Richland and Kershaw Counties. Judge Childs also had the distinct honor of gubernatorial appointments as
a Workers' Compensation Commissioner (2002-06) and as the Deputy Director for the South Carolina
Department of Labor, Licensing and Regulation's Division of Labor (2000-02), overseeing programs for
Wages and Child Labor, OSHA, OSHA Voluntary Programs, Elevators and Amusement Rides, Migrant Labor,
and Labor-Management Mediation. Judge Childs was formerly a partner with the law firm of Nexsen Pruet
Jacobs & Pollard, LLP, in Columbia, South Carolina, where she practiced in the areas of employment and
labor law and general litigation. Judge Childs is very active with various local, state, and national bar
organizations, as well as community organizations. She currently serves as chair of the American Bar
Association's Judicial Division and Secretary of the American Bar Association's Labor and Employment Law
Section. She is also a member of the American Law Institute and the Council of the American Bar
Association's Section of Litigation.
As a practicing lawyer and judge, she has lectured and served frequently on panels for topics regarding
litigation and trial techniques, courtroom practices and procedures, discovery and expert witness issues,
evidence, and various topics for new lawyers.

Dean William Hubbard

University of South Carolina School of Law
William C. Hubbard served as president of the American Bar Association in 2014–2015. As president, he led
efforts to increase access to justice through innovation, reform the criminal justice system, provide legal
assistance to unaccompanied immigrant children, improve support for victims of domestic violence, and
strengthen the rule of law globally. He previously served a two-year term as chair of the ABA’s House of
Delegates. Hubbard is a past president of the American Bar Foundation and a past president of the
American Bar Endowment. From 2019–2020, he served as chair of the Standing Committee on the Federal
Judiciary, which reports to the DOJ and the U.S. Senate on the qualifications of federal judicial nominees.
Hubbard is chair of the Board of the World Justice Project, a multinational, multidisciplinary initiative to
strengthen the rule of law worldwide. He is a fellow of the American College of Trial Lawyers and the
American Board of Trial Advocates.
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Hubbard is a member of the Council of the American Law Institute. He is a member of the Leaders Council
of the Legal Services Corporation. He is an Honorary Master of the Bench of Middle Temple in London.
In 2002, Hubbard was presented the Order of the Palmetto, the highest civilian award presented by a South
Carolina governor. In 2007, he received the American Inns of Court Professionalism Award for the United
States Court of Appeals, Fourth Circuit. In 2016, the Burton Foundation, in collaboration with the Library of
Congress, named Hubbard the recipient of its inaugural “Leadership in Law” award.
Hubbard served on the Board of Trustees of the University of South Carolina from 1986–2020 and served
as chairman of the board from 1996–2000. He earned a Juris Doctor from the University of South Carolina
School of Law in 1977 and a Bachelor of Arts in History, magna cum laude, from the University of South
Carolina in 1974. As an undergraduate, Hubbard received the Algernon Sydney Sullivan Award, the
university’s highest student award. In 2009, he received the university’s Distinguished Alumni Award. In
2010, the university awarded him its highest recognition, the Honorary Doctor of Laws.
After law school, Hubbard was law clerk to U.S. District Judge Robert F. Chapman. He is a former partner
with Nelson Mullins Riley & Scarborough LLP in Columbia, SC.

Professor Marjorie Spruill

Distinguished Professor Emerita
History Department, University of South Carolina
Professor Spruill specializes in United States history, particularly women's and gender history and the
history of the American South. She teaches courses in U. S. women's history, southern history, recent
American history, and historical methodology. She is the author of New Women of the New South: The
Leaders of the Woman Suffrage Movement in the Southern States (Oxford University Press) and the editor
of One Woman, One Vote: Rediscovering the Woman Suffrage Movement (NewSage Press); VOTES FOR
WOMEN! The Woman Suffrage Movement in Tennessee, the South, and the Nation (University of Tennessee
Press). She is co-editor of The South in the History of the Nation: A Reader (Bedford/St. Martin's); the
three-volume anthology South Carolina Women: Their Lives and Times, (University of Georgia Press), and a
two-volume Mississippi Women: Their Histories, Their Lives. Spruill has served as a member of the
Executive Committee of the Southern Historical Association, and president of the Southern Association for
Women Historians. She has served on the Editorial Board of the Journal of Southern History and is
currently on the Editorial Board of the Journal of American Studies, the journal of the British Association
for American Studies (BAAS). She was a fellow at the Radcliffe Institute for Advanced Study at Harvard
University in 2006-2007. In 2010-2011 she was a Fellow at the Woodrow Wilson International Center for
Scholars. In 2011-2012 she had a fellowship from the National Endowment for the Humanities, and was a
Resident Associate at the National Humanities Center. Her work has also been supported by the Gerald R.
Ford Presidential Foundation.
Spruill has a new book entitled DIVIDED WE STAND: The Battle Over Women’s Rights and Family Values
That Polarized American Politics. (Bloomsbury 2017). It is about the transformation of American political
culture and the origins of the highly partisan, deeply polarized politics of today. Spruill focuses on the
1970s, particularly the federally-sponsored International Women’s Year conferences of 1977 when
feminists drafted a National Plan of Action and conservative women, organizing in opposition, created a
“Pro-Family Movement” to counter feminist influence in politics. An epilogue continues the story from
1980 through the 2016 presidential election. Spruill argues that the great debates of the 1970s over
women's rights and social roles were transformative. While in the early 1970s both major political parties
supported the goals of the women’s rights movement, after 1980 – when the GOP chose to cast itself as the
defender of family values -- American politics would never be the same. Spruill argues that the issues that
divided American women into warring camps in the 1970s and divided the major parties have continued to
shape the political discourse that dominates national politics, devaluing moderation and compromise and
producing political gridlock.
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Professor Paula Monopoli

University of Maryland Carey School of Law
Paula A. Monopoli is the Sol & Carlyn Hubert Professor of Law at the University of Maryland Carey School of
Law. An elected member of the American Law Institute, Professor Monopoli received her B.A. from Yale
College and her J.D. from the University of Virginia School of Law. Professor Monopoli is the author, editor
and co-author of four books, Constitutional Orphan: Gender Equality and the Nineteenth
Amendment, American Probate, Law and Leadership, and Contemporary Trusts and Estates, as well as a
number of articles including Gender and Constitutional Design in the Yale Law Journal. She has been a
Visiting Scholar at the Moller Institute, Churchill College, University of Cambridge, and is an Academic
Fellow of the American College of Trust and Estate Counsel.

Professor Tracy Thomas
University of Akron School of Law

Tracy Thomas is the Seiberling Chair of Constitutional Law and Director of the Center for Constitutional
Law established by Congress at the University of Akron School of Law. She teaches Constitutional Law,
Remedies, Family Law, Law & Gender, and Alternative Dispute Resolution. Professor Thomas previously
served as Associate Dean for Institutional Excellence and also Director of Faculty Research. Prior to
entering academia, she clerked for Judge Ferdinand Fernandez on the U.S. Court of Appeals for the Ninth
Circuit, and was a litigator with the firm of Covington & Burlington in Washington, D.C. Professor Thomas
is the author of the book Elizabeth Cady Stanton and the Feminist Foundations of Family Law (NYU Press
2016) and Feminist Legal History (NYU Press 2011). She is editor of the national blog, Gender & the Law
Prof Blog. She is also the author of numerous articles on equitable remedies, civil rights, and gender,
including those published by the Minnesota Law Review, Harvard Journal of Law and Gender, and the
William and Mary Journal of Race, Gender, and Social Justice. Her work has been cited by the U.S. Courts of
Appeals for the D.C. and Second Circuits, federal district courts of Florida and Nebraska, and Supreme
Courts of Georgia, Oregon, Vermont, and Washington.

The Honorable Jean H. Toal

Supreme Court of South Carolina, Chief Justice, Retired
Chief Justice Jean Hoefer Toal began her service as an Associate Justice on the Supreme Court of South
Carolina on March 17, 1988, becoming the first woman to serve as a Justice of the South Carolina Supreme
Court. She was re-elected in February of 1996 and was installed as Chief Justice on March 23, 2000 for the
balance of the term of her predecessor, which expired June 30, 2004. She was re-elected as Chief Justice in
February of 2004 and again in February of 2014, each time for ten-year terms.
Chief Justice Toal received her B.A. degree in philosophy in 1965 from Agnes Scott College where she
served on the Judicial Council, National Supervisory Board of U. S. National Student Association and played
Goalie for the Field Hockey team. She received her J.D. degree in 1968 from the University of South Carolina
School of Law where she served as Managing Editor, Leading Articles Editor and Book Review Editor of the
South Carolina Law Review. She is a member of the Order of the Coif, Mortar Board and Phi Beta Kappa.
Chief Justice Toal practiced law for 20 years prior to her election to the South Carolina Supreme Court, first
as an associate with the Haynsworth Law Firm in Greenville, and then as an associate and partner with
Belser, Baker, Barwick, Ravenel, Toal & Bender in Columbia. When she was admitted to the South Carolina
Bar in 1968, women comprised less than one percent of the licensed lawyers in South Carolina. Now almost
twenty percent of South Carolina's lawyers are women.
As a lawyer she appeared on a frequent basis in all levels of trial and appellate courts in South Carolina. She
also had considerable experience as a litigator in United States District Court, the Fourth Circuit Court of
Appeals and made one appearance as co-counsel before the United States Supreme Court. Her twenty years
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as a practicing lawyer included a balance of plaintiff and defense work, criminal trial work, and complex
constitutional litigation. She wrote many trial and appellate briefs at all court levels. She also had
considerable administrative law experience in litigation involving environmental matters, federal and state
procurement, hospital certificates of need, employment matters and election matters.
In addition to practicing law, Chief Justice Toal utilized her law degree in public service. Beginning in 1975
she served in the South Carolina House of Representatives representing Richland County for 13 years. She
was the first woman in South Carolina to chair a standing committee of the House of Representatives. She
served as Chairman of the House Rules Committee and Chairman of the Constitutional Laws SubCommittee of the House Judiciary Committee. Her legislative service included floor leadership of complex
legislation in the fields of constitutional law, utilities regulation, criminal law, structure of local
government, budgetary matters, structure of the judicial system, banking and finance legislation, corporate
law, tort claims, workers' compensation, freedom of information act and environmental law.
During her 27 years on the Supreme Court, Justice Toal has written opinions addressing the full range of
issues both criminal and civil which come before her Court. Also, she and two of her law clerks have
authored a book entitled Appellate Practice in South Carolina.
In addition to her work on the bench, Chief Justice Toal has become chief advocate for South Carolina's
Judicial Automation Project. Under her leadership, technology initiatives are being integrated into the eight
levels of the South Carolina court system. Some of the technology projects include high-speed network
connectivity to all 46 county courthouses and an on-line, statewide case management system. Because of
her efforts in promoting technology as a way to create a more efficient court system, Chief Justice Toal was
recognized by Government Technology magazine as one of the 2002 "Top 25 Doers, Dreamers & Drivers" of
technology in government.
She is a member of the Richland County, South Carolina and American Bar Associations, the South Carolina
Women Lawyers Association, the National Association of Women Judges, and the John Belton O'Neall Inn of
Court. She serves on the Board of Trustees of the American Inns of Court Foundation, is Past President of
the Conference of Chief Justices, and is Past Chair of the Board of Directors of the National Center for State
Courts.
Chief Justice Toal received the South Carolina Trial Lawyers Outstanding Contribution to Justice Award in
1995. She has been awarded honorary doctorate degrees by the University of South Carolina, Francis
Marion University, The Citadel, Columbia College, College of Charleston, Charleston School of Law and
Converse College.
In 2004, Chief Justice Toal received the prestigious Margaret Brent Women Lawyers of Achievement Award
from the American Bar Association's Commission on Women in the Profession. The award, named in honor
of the first woman lawyer in the United States, is given annually to five women who have achieved
professional excellence in their field and have actively advanced the status of women within the legal
community.
In 2011, Chief Justice Toal was named the first recipient of the National Center for State Courts' (NCSC)
Sandra Day O'Connor Award for the Advancement of Civics Education. NCSC established the award in 2010
to honor an organization, court, or individual who has promoted, inspired, improved, or led an innovation
or accomplishment in the field of civics education. Chief Justice Toal was instrumental in making South
Carolina one of the first pilot states for Justice O'Connor's iCivics web-based interactive civics education
program for students, and she has encouraged and supported the use of "Justice Case Files," a graphic novel
series developed by the NCSC that teaches students how the courts work.
Under Chief Justice Toal's leadership, the South Carolina Judiciary has a long history of supporting civics
education. In addition to iCivics and the "Justice Case Files" series, South Carolina has implemented three
state civics programs:
• The Class Action Program, which brings middle- and high-school students to the state Supreme
Court to hear oral arguments.
• The Case of the Month Program, which provides streaming video of a case argued before the state
Supreme Court. Students are allowed to review the briefs submitted for the case and watch the
proceedings.
• South Carolina Supreme Court Institute, which is held for middle- and high-school social-studies
teachers to teach them how to bring law to life for their students.
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The Honorable Bernette Johnson

Louisiana Supreme Court, Chief Justice, Retired
Chief Justice Bernette Joshua Johnson was elected to serve on the Louisiana Supreme Court in 1994, and
was re-elected, without opposition, in 2000. In 2013, she became the Chief Justice of the Louisiana Supreme
Court. Chief Justice Johnson retired in December, 2020. She serves on the Louisiana Supreme Court’s
Judicial Council, and has served on the Court’s Legal Services Task Force, as well as the National Campaign
on Best Practices in the area of Racial and Ethnic Fairness in the Courts. Chief Justice Johnson has worked
closely with the Court’s Mandatory Continuing Legal Education Committee and the Committee on Bar
Admissions. She is the Court’s appointee to the Louisiana Law Institute.
Chief Justice Johnson attended Spelman College in Atlanta, Georgia on an academic scholarship, where she
received a Bachelor of Arts degree. She received an Honorary Doctorate in Law from Spelman College at
commencement services in April, 2001. She was one of the first African-American women to attend the Law
School at Louisiana State University (“LSU”), where she received her Juris Doctorate degree in 1969. She
was honored by her law school in 1996, when her portrait was unveiled, and she was inducted into the LSU
Law Center’s Hall of Fame.
Chief Justice Johnson’s judicial career began in 1984, when she was elected to the Civil District Court of
New Orleans, and was the first woman to hold that office. She was re-elected, without opposition, in 1990
and was elected Chief Judge by her colleagues in 1994. As a civil trial judge, she was first assigned to
Domestic Relations Court, where she established a system to refer custody, alimony, and child support
issues to mediation conducted by certified social workers of the Children’s Bureau and Family Services,
prior to court appearances. The mediation was provided to needy families based on a sliding scale system
for payment of fees. For much of her life, Chief Justice Johnson has worked as an advocate for social justice,
civil rights, and community organizing. During the 1960’s, she worked as a community organizer with the
National Association for the Advancement of Colored People (NAACP), Legal Defense & Educational Fund.
She worked with community groups in Alabama, Mississippi, Georgia, North Carolina, South Carolina,
Tennessee and Louisiana, disseminating information about recent school desegregation decisions, and
encouraged parents to take advantage of newly desegregated schools. She used these skills later to help
organize household workers so they would receive Social Security benefit, and a minimum wage. While a
law student, Chief Justice Johnson worked as a Law Intern with the U.S. Department of Justice (Civil Rights
Division) Washington, D.C. She worked on cases filed by the Department to implement the 1964 Civil Rights
Act. These dealt mostly with discrimination in public accommodations. She also served as a Federal
Observer during elections in Greenwood, Mississippi.
After receiving her Juris Doctorate Degree from Louisiana State University Law School, Chief Justice
Johnson became the Managing Attorney with the New Orleans Legal Assistance Corporation, where she
delivered legal services to over three thousand (3,000) clients in socio-economically deprived
neighborhoods. As a civil litigator, she worked in the Federal and State District Courts, and Juvenile Court
advancing the rights of children, the poor, the elderly, and the disenfranchised.
She litigated several consumer protection cases involving the Truth-in-Lending statute. These lawsuits
were filed against aluminum siding salesmen and contractors who were going door-to-door convincing
mostly elderly homeowners to sign contracts for shoddy work that resulted in liens on their homes.
In 1981, Chief Justice Johnson joined the City Attorney’s staff, and later became a Deputy City Attorney for
the City of New Orleans. There, she attained extensive trial experience in the Civil District Court and U.S.
District Court defending police brutality claims, and general tort claims, filed against the City of New
Orleans. She supervised civil service litigation before the New Orleans Civil Service Commission, and
supervised appellate work before the Louisiana Fourth Circuit Court of Appeals, where she defended
agency suspensions and terminations.
Chief Justice Johnson’s scholarly pursuits include serving as an Adjunct Faculty member teaching Trial
Advocacy at Tulane University Law School, and serving as an Adjunct Professor at Southern University,
New Orleans, teaching Legal Terminology and Business Law. She has published numerous editorials,
essays, legal opinions, and other scholarly works throughout her career. Chief Justice Johnson is the
recipient of numerous awards, including the 2009 Distinguished Jurist Award presented by the Louisiana
Bar Foundation, and the Louisiana Bar Association President’s Award for Exceptional Service as co-chair of
the Task Force on Diversity in the Profession. She was presented with the Louis A. Martinet Legal Society
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President’s Award in 1997 and 2008. In 2005, she was received the National Nobel Woman Award
presented by the Organization of Black Elected Legislative Women, and the Judicial Public Service Award
presented by the Ancient Egyptian Arabic Order Nobles Mystic Shrine of North and South America. Her
other awards include: the 2000 Medal of Honor presented by the Mayor of the City of New Orleans; the
2000 Women of Wonder Award presented by the National Council of Negro Women; the first Ernest N.
Morial Award presented by the New Orleans Legal Assistance Corporation; the A.P. Tureaud Citizenship
Award presented by the Louisiana State Conference of the NAACP; the 1999 Martin Luther King, Jr. Torch
Bearer Award; the 1998 Outstanding Community Service Award presented by the Imperial Court
Daughters of Isis; the 1998 American Bar Association’s Margaret Brent Women Lawyers of Achievement
Award; the 1998 Outstanding Service Award presented by the International Law Section of the National
Bar Association; and the 1992 Role Model Award presented by the Young Women’s Christian Association
(YWCA) of Greater New Orleans.
In 1998, she was the Chairperson of the National Bar Association-Judicial Council where she also served a
term as Secretary. Chief Justice Johnson organized the first Continuing Legal Education (CLE) program for
the Louis A. Martinet Legal Society and was Chair of the CLE Committee. She is a Fleur De Lis member of the
New Orleans Bar Association, and is active with several committees of the Louisiana State Bar Association,
including the Louisiana Bar Foundation. She is an active member of the A.P. Tureaud Chapter of the
American Inns of Court, where she currently serves as President; the Louisiana State Law Institute, and the
National Association of Women Judges, where she has served as a District Director, and is now active with
the Women in Prison Project. Chief Justice Johnson is a member of the Greater St. Stephen Full Gospel
Baptist Church, where she serves on the Trustee Board. She is an active member of Omicron Nu Zeta
Chapter, Zeta Phi Beta Sorority, Inc., and the New Orleans Chapter of Links, Inc., both service organizations.
In addition to her judicial responsibilities, Chief Justice Johnson has been actively involved in serving the
community. She has served as an Executive Committee Member of the National Alumnae Association
Spelman College (1991-1994); as Chair of the New Orleans Chapter of the Southern Christian Leadership
Conference (1989-1994); as a Member of the Martin Luther King National Holiday Planning Committee; as
a Member of the Board of Directors of the Young Women Christian Association and as a Life Member of the
NAACP.

The Honorable Eva Guzman
Former Texas Supreme Court Justice

Tina Cassidy
Author

Tina Cassidy writes about women and culture. In addition to Mr. President, How Long Must We Wait? Alice
Paul, Woodrow Wilson and the Fight for the Right to Vote, she is the author of Birth: The Surprising History of
How We Are Born; and Jackie After O: One Remarkable Year When Jacqueline Kennedy Onassis Defied
Expectations and Rediscovered Her Dreams. A former journalist who spent most of her career at the Boston
Globe covering business, fashion and politics, she is the Chief Marketing Officer of GBH. Cassidy serves on
the board of The Conversation US. She lives in the Boston area with her husband, the author Anthony Flint,
their three sons, and a Norfolk Terrier named Dusty.
https://tinacassidy.info/
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The Honorable James Lockemy

Chief Judge, South Carolina Court of Appeals
•
•
•

Elected Chief Judge, May 25, 2016 (First Native American)
Seven years as SC Court of Appeals Judge
Eighteen years as Circuit Court Judge

•
•

Seven years in South Carolina House of Representatives
Two years in Washington, DC as Legislative Assistant to Senator Strom Thurmond & Sub
Committee Minority Counsel, US Senate Judiciary Committee
Adjunct Professor, American Legal History, University of South Carolina School of Law 2017 Present

•
•

Forty-three years in the military:
o Four years active duty
o Twenty-six years in South Carolina National Guard
o Tour of duty in war-tom K osovo
o Retired U.S. Army Rank: Colonel
o Major General, (R) JSD Commander, South Carolina Military Department 2012-2017

•
•
•
•
•
•
•
•
•
•
•
•

Member of Executive Council & Past President, National Guard Association of South Carolina
Recipient of 17 military awards, including The Legion of Merit, US Army
Past member of Executive Committee, National Conference of State Trial Judges
Co-Chair of Editorial Board & Contributing Author, The Judges Journal, Judicial Division, ABA
Past President, South Carolina Circuit Court Judges' Association
Chair, Appellate Judges Conference, Judicial Division, ABA, 2018-2019
Chair, Appellate Judges Education Institute, 2019-2020
South Carolina Bar Representative to the ABA House of Delegates, 2019-2021
Presidential appointee, ABA Standing Committee on the American Judicial System
Elected to the American Bar Association Board of Governors, 2021-2024
Adjunct Professor of History & American Government, Harry-Georgetown Technical College, 2012
- 2016
Commencement Speaker, UNC-Pembroke, May 2017

•
•
•
•
•
•
•

Attended The Citadel
B.A., History, Pembroke State University, 1971
J.D., University South Carolina School of Law, 1974
Master's Degree, History, The Citadel, 2012
PH. D. Candidate, History, University of South Carolina, 2016- present
Outstanding Alumni, Pembroke State University, 1985
Distinguished Service Award, University North Carolina-Pembroke (formerly Pembroke State Univ.), 2012

• Active in
o
o
o
o
o
o
o
o
o
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the community:
Dillon County Citizen of the Year o
Dillon County Veteran of the Year
Order of the Palmetto
Boy Scout District Chair
Youth Baseball Coach - 35 years
DYB Baseball Legion of Honor
Past President of Dillon County Theater Board
Recipient of the 2007 Danny Jones Award for State Volunteer of the year in youth baseball
Irving Award for Best Actor--Florence Little Theatre

Lt. Col. Tall Parham Casey
Wyche, P.A.

Lt. Col. Tally Parham Casey was the first female fighter pilot in South Carolina. A former F-16 pilot with the
South Carolina Air National Guard’s 157th Fighter Squadron, where she enlisted in 1996, she is a veteran of
three combat tours over Iraq, including Operation Iraqi Freedom, Operation Northern Watch, and
Operation Southern Watch. She has nearly 1500 hours in the F-16, more than 100 of which were in
combat. Her awards and decorations include the Air Medal, Aerial Achievement Medal, Air Force
Achievement Medal, Meritorious Service Medal, Iraq Campaign Medal, SC Meritorious Service Medal,
National Defense Service Medal, and Air Force Longevity Service Award.
Tally has also been an attorney for over 20 years, maintaining her full-time law practice throughout her
years of military service. In 2017 she was elected as Chair of Wyche, P.A. in Columbia, S.C., where she
started practicing in 2000 and became a shareholder in 2008. In 2005, she served as a law clerk to the
Honorable Cameron McGowan Currie, United States District Court for the District of South Carolina.
She is a magna cum laude graduate of Princeton University and a graduate of the University of Virginia
School of Law. She was named the S.C. Bar’s Young Lawyer of the Year for 2004 and served two terms in
the S.C. Bar House of Delegates for the 5th Judicial Circuit. She has been listed in The Best Lawyers in
America in since 2015 and one of the Top 25 lawyers in South Carolina by South Carolina Super Lawyers
Magazine in 2017 and 2020. She is a permanent member of the Fourth Circuit Judicial Conference.
Tally was selected as a Liberty Fellow for the Class of 2017. Her community service includes service on the
Richland County Airport Commission from 2016 to 2020, the Board of Directors for South Carolina’s WREN
(Women’s Rights and Empowerment Network), EdVenture Children’s Museum, Palmetto Base Camp, and
the South Carolina State Library Foundation Board. She was named as one of the “20 Under 40” by The
Columbia Business Journal in 2009.
A native of Greenville, South Carolina, she is married to Lt. Col. Matthew N. Casey (Ret.), a FedEx pilot and
former F-16 pilot and Commander of the Reserve Detachment at Shaw AFB in Sumter, South Carolina.
Together they have three children, Mia (11), Wyatt (13), and Jaxon (20).

Col. Tara Osborn
U.S. Army

Tara Osborn is the former Chief Trial Judge of the U.S. Army, the second woman to hold the office. In that
position, she presided over felony criminal trials, including capital cases, oversaw judicial operations at
military installations worldwide, and led all active duty and reserve judges of the Army Trial Judiciary. She
retired from the military in 2017 as a colonel, with over 29 years of active duty service and extensive
experience as a prosecutor, litigation attorney, and military judge. Before her appointment to the bench in
2007, she completed a U.S. Army War College fellowship as Special Counsel to the Assistant Attorney
General, Civil Division, at the U.S. Department of Justice.
A combat veteran of the Persian Gulf War with service in Iraq, she was one of only two women in an
otherwise all-male tank brigade headquarters. She also served two tours in an infantry division along the
Korean Demilitarized Zone. Her military decorations include the Legion of Merit and the Bronze Star
Medal. She also received the U.S. Department of State Superior Honor Award.
She earned degrees from the University of South Carolina (B.A. and J.D.), the University of Virginia (M.P.A.),
and The U.S. Army Judge Advocate General’s School (LL.M.), and a Professional Certificate in Judicial
Development from the National Judicial College. She is a Past Chair of the American Bar Association’s
National Conference of Specialized Court Judges, the 2018 George S. Prugh Lecturer in Military Legal
History at The U.S. Army Judge Advocate General’s School, and currently serves on faculty at the National
Judicial College.
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Col. (Ret.) Gail Curley

Marshall, Supreme Court of the United States
Colonel Gail Curley is a member of the Judge Advocate General’s Corps, U.S. Army. She is a career Army
officer who most recently served as the Chief, National Security Law Division, Office of The Judge Advocate
General, Headquarters, Department of the Army, from 2019 until June 2021. She has served in a wide
variety of assignments around the world including Staff Judge Advocate for Headquarters, US Army Europe
(2016-2019); Staff Judge Advocate for the National Training Center & Fort Irwin, California (2011-2013);
and Deputy Staff Judge Advocate for HQ, U.S. Forces—Afghanistan (2010-2011). Her education includes a
BS degree from the United States Military Academy (Class of 1991), a JD from the University of Illinois, a
Master of Laws (LLM) in Military Law from The Judge Advocate General’s Legal School, and a MS from the
Dwight D. Eisenhower School for National Security and Resource Strategy, National Defense University.
Colonel Curley is in the process of retiring from the Army and was recently appointed to be the Marshal of
the Supreme Court of the United States where she will work in a civilian capacity.

Sutania Fuller

Eleventh Judicial Circuit Solicitor’s Office
Sutania was born to Jamaican immigrants in Bronx, New York, and raised in Miami, Florida. She graduated
Summa Cum Laude from the University of Florida in 2009 with a Bachelor of Arts in Criminology and a
minor in Business Administration. She then received a Juris Doctor in 2012 from the University of South
Carolina School of Law. Sutania has passed the South Carolina, Florida, and Georgia bar exams.
Sutania is a violent crime prosecutor handling the prosecution of cases in Lexington, Edgefield, Saluda, and
McCormick counties. She is dedicated to prosecuting some of the toughest and violent cases in the 11th
Circuit. Sutania is an active member of the South Carolina Bar, the South Carolina Bar Young Lawyers
Division, and the ABA Young Lawyers Division. Sutania also serves as Vice Chair of the SC Bar’s Diversity
Committee where she helped to spearhead the phenomenal Legacy Conversations series featuring
distinguished jurists. Sutania also serves as the ABA YLD District 10 Representative, co-chairs the SC Bar
Leadership Academy, and co-chairs the SC Bar YLD Diversity committee.
Sutania’s numerous awards include the 2021 SC Bar YLD Young Lawyer of the Year, Service to Mankind
Award presented by the Columbia Sertoma Club, the John R. Justice Community Leadership Award, the SC
Bar YLD President’s Award three times, and multiple Star of the Quarter awards presented by the ABA YLD
and the SC Bar YLD.
Sutania has a passion and drive for everything that she does and for making an impact in the community.
She enjoys educating young adults about the law and the consequences of their actions as she strives to
positively impact their lives. She often tells these young adults that her goal in life is to reach them before
she has to prosecute them. Sutania, along with four other female lawyers, organized a call to action to
inspire SC lawyers across the state to stand against all forms of racial injustice.
Outside of work and her life of service, you can find Sutania at home with her husband watching movies.
She enjoys making memories with her husband, her parents, her four sisters, and her friends.

12

Adair Boroughs
Adair Legal, LLC

Adair Ford Boroughs received a full scholarship to Furman University where she graduated summa cum
laude with a degree in mathematics. After teaching high school math in South Carolina’s public schools,
Adair attended Stanford Law School where she served as Editor-in-Chief of the Stanford Law and Policy
Review and President of the Stanford Public Interest Law Foundation. Adair began her legal career in the
Tax Division of the United States Department of Justice in Washington, D.C. as part of the Attorney
General’s Honors Program. While there, she handled complex civil ligation across the country, received
awards for her trial work and mentorship of new attorneys, and served on the Assistant Attorney General’s
Diversity Committee where she led the work on overhauling the Division’s hiring practices.
In 2013, Adair moved back to South Carolina and worked for United Stated District Judge Richard M.
Gergel, working on a number of cases including United States v. Dylan Roof, where the defendant was
convicted of killing nine African-Americans during a prayer meeting at the historic Charleston Emanuel
AME church. Adair then helped launch and grow Charleston Legal Access, a nonprofit law firm that
provides affordable legal services to working class South Carolinians. In 2020, Adair was the Democratic
Nominee for U.S. Congress in South Carolina’s Second Congressional District. Adair now practices law in
Columbia, South Carolina, where she lives with her husband Bryan and their two daughters, Annalia and
Rory.

Dean Danielle Holley-Walker
Howard University School of Law

Danielle Holley-Walker is the Dean and Professor of Law at Howard University School of Law. Dean HolleyWalker earned a B.A. from Yale University and her J.D. from Harvard University. After law school, she
clerked for Chief Judge Carl E. Stewart of the United States Court of Appeals for the Fifth Circuit. She also
practiced civil litigation at Fulbright & Jaworski, LLP in Houston, Texas. Prior to joining the Howard faculty,
she was the Associate Dean for Academic Affairs and Distinguished Professor of Law at the University of
South Carolina.
Dean Holley-Walker teaches Civil Procedure, Administrative Law, Legislation and Regulation, Federal
Courts, and Inequality and Education. Dean Holley-Walker’s ongoing research agenda deals with the
governance of public schools, and diversity in the legal profession. She has published articles on issues of
civil rights and education, including recent articles on No Child Left Behind, charter school policy,
desegregation plans, and affirmative action in higher education.
Dean Holley-Walker has won numerous awards and is active in her community. She won the inaugural
Montgomery Summer Research Diversity Fellowship Distinguished Alumni Award from the American Bar
Foundation. Dean Holley-Walker has also been awarded the Heman Sweatt award from the National Bar
Association, the GWAC Trailblazer Award, and the Lutie Lytle Conference Outstanding Scholar Award. She
has also won the Distinguished Alumni Award for Top Teens of America. She received the University of
South Carolina Educational Foundation’s Service Award for performing significant service to the University
and the community. She was twice awarded the law school’s Outstanding Faculty Member award during
her time at the University of South Carolina. She was named by The State newspaper as one of the top “20
Under 40” leaders for the state of South Carolina. She is a Liberty Fellow through the Aspen Global
Leadership network. She currently serves on the Board of the Middle School for Math and Science in
Washington, DC. She is also on the board of the Lawyers’ Committee for Civil Rights.
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Anne Louise Peterson
Innovative Public Affairs, LLC

Anne Peterson is 1989 graduate of the University of Notre Dame with a Bachelor of Arts in Government and
International Studies and History.
She graduated from Brooklyn Law School in 1992, and practiced law in New York City until 1996. She is
holds a New York law license.
Anne moved to South Carolina in 1996, and was admitted to the Bar in South Carolina in 1997, practicing
primarily civil litigation and running her own litigation firm from 2006-2012.
She was elected to the South Carolina House of Representatives in 2008, to represent the people of James
Island and Folly Beach. She has remained active in state politics since that time. After working as an
Assistant Solicitor for two years, Anne returned to political work full time as a lobbyist.
She resides on beautiful James Island with her two teenagers, Matthew and Adrianne, and their dogs, cats
and backyard chickens. Anne is an avid runner, cyclist and outdoorswoman, who enjoys kayaking, camping
and hiking.

Nekki Shutt

Burnett, Shutt & McDaniel, PA
A certified specialist in labor and employment law, Nekki Shutt has been involved in the employment /
human resources field for more than 30 years, beginning with her work in the human resources
department of a publicly-traded property and casualty insurance company. Nekki eventually became the
company's corporate recruiter, responsible for hiring approximately 225 employees on an annual basis as
well as managing its temporary workforce. She has now been practicing law for almost 25 years.
While Nekki earned her juris doctor at the University of South Carolina School of Law, she worked as a
graduate assistant in what is now the Master's in Human Resources Program at the USC Darla Moore
School of Business. She also clerked for the law firm that represented the insurer where she had previously
been employed. Since then, Nekki has built on her human resources experience and developed a civil
litigation practice with an emphasis on employee benefits (ERISA) and employment law. From 2000 to
2005, she also was an adjunct professor at the University of South Carolina School of Law, teaching a course
for third-year law students entitled Diversity and the Law, emphasizing social justice issues involving race,
gender, sexual orientation, disabilities, and the poor. In 2017, Nekki, Malissa Burnette, and Kathleen
McDaniel founded Burnette Shutt & McDaniel, PA, a progressive law firm with employment law as its focus.
Nekki frequently has received professional recognition and honors. She chaired the SC Bar's Labor and
Employment Section in 2010, and has served on its executive committee for about 15 years. The Richland
County Bar Association awarded her the Civil Star Award in 2018 for meritorious service to the community
and to the citizens of Richland County. She was a 2016 honoree by South Carolina Lawyers Weekly for
Leadership in the Law. The University of South Carolina School of Law Alumni Association awarded her the
James Petigru Compleat Lawyer Award, Silver Medallion in 2005. Her peers selected her for inclusion in
The Best Lawyers in America® 2010 to present in the field of labor and employment law. She's also
continuously educated others in her field through her writing and seminar presentations like Modern
Family I and II on protecting LGBT clients, Against the Wind: a history of the civil rights movement in South
Carolina as told through case law and testimony, and the annual Fundamentals of Employment Law in
South Carolina, one of the SC Bar's Essential Series. Nekki authored the ERISA chapters in the Labor and
Employment Law for South Carolina Lawyer 2007 and 2011 and 2019 editions. She also is the author of a
chapter on employment law for Paralegal Survival Guide, published by South Carolina Bar Association in
2010.
Nekki was one of the lead attorneys in Condon v. Haley, the 2014 federal lawsuit which made South Carolina
the 35 state to recognize marriage equality in the country.
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A Historical Overview of Women’s Suffrage
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Race, Class, and Gender in the Suffrage Movement
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“First” Demand for Elective Franchise
Seneca Falls, NY, July 19, 1848



“First” -- women voted in colonial NJ; Petitioned 1846 NY Const’l Convention



Broad agenda: Elizabeth Cady Stanton – vote is key to citizenship, but more than the vote
18

Origins in the Abolition Movement
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Activists Black and White joined together for abolition



The Grimkés – Letters on the Equality of the Sexes



“The Woman Question”



1840 World’s Anti-Slavery Convention

Native American Influences
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Maternal governance



Women’s autonomy



Influence on Movement Leaders

Universal Suffrage to Organizational Segregation
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The

th
14 Amendment



“An Aristocracy of Sex” – explicitly gendering the Constitution



Section 2: enforced the right to vote in federal & state elections by counting only “male
inhabitants” and “male citizens”
 But

22

when the right to vote at any election for the choice of electors for President and
Vice President of the US, Representatives of Congress, the Executive and Judicial
officers of a State, or the members of the Legislature thereof, is denied to any of the
male inhabitants of such State, being twenty-one years of age, and citizens of the
United States, or in any way abridged, except for participation in rebellion, or other
crime, the basis of representation therein shall be reduced in the proportion which the
number of such male citizens shall bear to the whole number of male citizens twentyone years of age in such State.

The
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th
15 Amendment:

Race v. Sex



Proposed universal suffrage amendment submitted to Congress (Dec. 1868) by
Senator Samuel Pomeroy of Kansas had been quickly tabled



Former abolition & universal suffrage allegiances broken, organizations splinter



Racist Opposition from Stanton and leading Women’s Movement



Proposed 16th Amendment (1869) (ECS)


Vote “without any distinction or discrimination whatever founded on sex”



Revised parallel 15th (1878): “right to vote not denied or abridged on account of sex”

The New Departure


14th P&I of Citizenship (1870s) – privilege of citizen is vote



Women go to polls to vote
 The Trial of
 Virginia

Minor – Minor v. Happersett (1874)

 Mary Ann
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Susan B. Anthony (1873)

Shadd Cary (DC)

The Southern Strategy
1890s: Women’s suffrage leaders argued for literacy qualification for voting (Jim Crow
law), effectively allow White women’s vote, exclude most Black people





Trumped by Southern leaders (Laura Clay (KY)), but embarrassed others (Anthony)



Opposition to 19th much about race – Democrats’ votes needed (southern states), more
Black women voters, more enforcement 15th



Henry Blackwell (American): strong abolitionist, but relentless political pragmatist
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urged states still fighting Reconstruction to recognize that “four millions of Southern white
women will counterbalance your four millions of negro men and women, and thus the
political supremacy of your white race will remain unchanged.”

Meanwhile the State Campaigns


Beginning KS campaign 1867 – Race v. Sex



Success in the West: WY (1869/1890), UT Territory (1870*), CO (1893), ID (1896), WA (1910),
CA (1911), OR (1912), KS (1912), AZ (1912)



School board suffrage: KY (1838), KS (1861) MI (1875), MN (1875), + 13 by 1890.



Municipal Suffrage: KS (1887)



Presidential Suffrage: IL (1913), ND (1917), NB (1917), RI (1917), IN (1917)
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Coalitions in The Federal Campaign


Temperance Affiliation



Militant Protests



Working Women
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Benched: The Right to Vote and the Right to Rule
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The Military and Women: One Hundred Years of
Changes Through the Rule of Law, Service and
Sacrifice
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The Military and Women:
100 Years of Changes Through the Rule of Law, Service and Sacrifice
July 16, 2021
Moderator:
The Honorable James Lockemy, Chief Judge, South Carolina Court of Appeals
Panelists:
Tally Parham Casey, Esq., Wyche, P.A.
Col. Gail A. Curley, U.S. Army
Col. (Ret) Tara A. Osborn, U.S. Army
Source Materials
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June 7, 2021) ............................................................................................................................. 9

Source Details
1. 1901: Establishing the Nurse Corps
Army Reorganization Act, 31 Stat. 753 (1901).
Material from: Carolyn M. Feller & Debora R. Cox, Highlights in the History of the Army Nurse
Corps 6 (1959).
“The Nurse Corps (female) became a permanent corps of the Medical Department under the Army
Reorganization Act (31 Stat. 753) passed by the Congress. Nurses were appointed in the Regular
Army for a three-year period, although nurses were not actually commissioned as officers in the
2
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Regular Army until forty-six years later—on 16 April 1947. The appointment could be renewed
provided the applicant had a ‘satisfactory record for efficiency, conduct and health.’ (The
application for continuance of service every three years was discontinued in 1934.) The law
directed the Surgeon General to maintain a list of qualified nurses who were willing to serve in an
emergency. Therefore, provision was made to appoint a certain number of nurses with at least six
months of satisfactory service in the Army on a reserve status. This was the first Reserve Corps
authorized in the Army Medical Department. (The Army Medical Reserve Corps for medical
officers only, 35 Stat. 66, forerunner of today’s reserve component, was established by the
Congress on 23 April 1908.) Each reserve nurse signed an agreement to enter active service
whenever required and to report by letter to the Surgeon General every six months. There were
thirty-seven reserve nurses who wore the badge of the Army nurse.”
Book accessible online: https://history.army.mil/books/anc-highlights/chrono.htm.
2. Women’s Admittance to the Navy as Yeoman (F) – March 19, 1917.
Material from: Naval History and Heritage Command, 100 Years Ago: First Women to Join Naval
Reserve, Dep’t of the Navy Chief Information Officer CHIPS Magazine (Mar. 14, 2017).
“In March 1917, as the United States was reaching the final decision to enter World War I, the
Navy’s need for clerical assistance was far greater than had been anticipated. Shore stations, whose
activities had been increased by the preparation for war, were asking for assistance. Secretary of
the Navy Josephus Daniels consulted with his legal advisors and discovered just because women
had never served in the Naval Reserve as yeomen didn’t mean it was prohibited by law.”
Accordingly, the Bureau of Navigation released this circular on March 19, 1917: “The Bureau [of
Navigation] authorizes the enrollment of women in the Naval Coast Defense Reserve in the ratings
of yeoman, electrician (radio), or in such other ratings as the commandant may consider essential
to the district organizations.” While women served as yeomen in the Navy, a new rank was
established to differentiate these women from their male counterparts: “Yeomen (F).”
Accessible online: https://www.doncio.navy.mil/chips/ArticleDetails.aspx?ID=6140.
3. Women’s Army Auxiliary Corps (W.A.A.C.) Act, Pub. L. No. 77-554, 56 Stat. 278 (1942).
On May 14, 1942, Congress passed the WAAC Act, allowing women of “excellent character” to
enlist in the Army, so that the United States might make use of their “knowledge, skill, and special
training.” Notably, men enlisting at the time were required to have neither excellent character nor
exceptional knowledge, skill, or training. Men of all ilks were subject to a mandatory draft under
the Selective Training and Service Act of 1940, Pub. L. No. 76-783, 54 Stat. 885 (1940).
Accessible online: https://www.loc.gov/law/help/statutes-at-large/77th-congress/session2/c77s2ch312.pdf.
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4. WAVES (Women Accepted for Voluntary Emergency Services) Act, Pub. L. No 77-689
(amending the Naval Reserve Act of 1938 to include a Women’s Reserve).
On July 30, 1942, Congress passed Pub. L. No. 77-689, amending the Naval Reserve Act of 1938
and creating a Women’s Reserve within the existing Naval Reserve. Reflecting the temporary and
voluntary nature of service, the legislation was commonly known as WAVES (Women Accepted
for Voluntary Emergency Services). The amendment provided that members of the Women’s
Reserve were to be “restricted to the performance of shore duty within the continental United
States only, and shall not be assigned to duty on board vessels of the Navy or in combat aircraft,”
effectively freeing up men to serve in such positions by replacing them with willing women.
See Donna Cipolloni, Remembering Navy WAVES During Women’s History Month, U.S. Dep’t of
Defense (Mar. 3, 2017).
https://www.defense.gov/Explore/News/Article/Article/1102371/remembering-navy-wavesduring-womens-history-month/.
Though the WAVES were not an auxiliary military branch and thus were accorded a status
comparable to that of male members of the reserve (a progressive and rare policy in the general
workforce), the Navy did exclude African-American women from the ranks until the final months
of the war, when President Franklin D. Roosevelt ordered racial integration. See Britannica. Still,
seventy-two African-American women were able to serve as WAVES. Women Accepted for
Voluntary Emergency Services, Nat’l Park Serv., https://www.nps.gov/articles/000/waves.htm
(last updated Aug. 7, 2020).
5. The Women’s Armed Services Integration Act, Pub. L. No. 80-625, 62 Stat. 368 (1948).
“The Rule of Law”
“To establish the Women's Army Corps in the Regular Army, to authorize the enlistment and
appointment of women in the Regular Air Force, Regular Navy and Marine Corps and in the
Reserve components of the Army, Navy, Air Force, and Marine corps, and for other purposes.”
Though the Women’s Armed Services Integration Act undoubtedly changed the landscape of
opportunity for women in the military, the Act also cemented legal distinctions between men and
women in the military that would be difficult for later generations to unravel.
Among these distinctions were the prohibition of women from combat duty and specific restriction
of women from service in the Navy or Air Force on vessels or in aircraft engaged in any combat
operations. See Linda Strite Murnane, Legal Impediments to Service: Women in the Military and
the Rule of Law, 14 Duke J. Gender L. & Pol’y 1061, 1067 (2007). Additionally, the Women’s
Armed Services Integration Act capped female participation in the armed forces at two percent of
total force strength. The “Rule of Law” established in 1948 has been undone to an extent by
amendment and judicial precedent, but has also been further reinforced by Congress and the Court,
each reinforcement a further tangle in the rule of law differentiating between men and women in
the military.
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Accessible online: https://govtrackus.s3.amazonaws.com/legislink/pdf/stat/62/STATUTE-62Pg356a.pdf.
6. 16 FR 3689, Exec. Order No. 10240, 1951 WL 45811 (Pres.) (providing that the Secretary
of the Army, Navy, or Air Force may establish regulations discharging women from service
for reason of pregnancy or simply for being the parent of a minor child).
“The commission of any woman serving in the Regular Army, the commission or warrant of any
woman serving in the Regular Navy or the Regular Marine Corps, and the commission, warrant,
or enlistment of any woman serving in the Regular Air Force under either of the above-mentioned
acts may be terminated, regardless of rank, grade, or length of service . . . whenever it is established
under appropriate regulations of the Secretary of the department concerned that the woman (a) is
the parent, by birth or adoption, of a child under such minimum age as the Secretary concerned
shall determine, (b) has personal custody of a child under such minimum age, (c) is the stepparent
of a child under such minimum age and the child is within the household of the woman for a period
of more than thirty days a year, (d) is pregnant, or (e) has, while serving under such commission,
warrant, or enlistment, given birth to a living child; and such woman may be totally separated from
the service by administrative action by termination of commission, termination of appointment,
revocation of commission, discharge, or otherwise.”
7. Pub. L. No. 90-130 (1967) (amending previous legislation in order to lift the two percent
restriction on women in the military and to allow women to attain ranks higher than colonel).
President Johnson signed Pub. L. No. 90-130 in the face of the Vietnam War, abolishing certain
discrimination against women in the armed forces and widening the pool of available citizens to
fight in Vietnam. See Murnane, supra ⁋5, at 1068. Though an incremental victory, the legislation
did not address certain key remaining distinctions: segregation of women into their own corps, the
Secretary’s authority to discharge women for pregnancy or parenthood, unequal pay, exclusion
from service academies, and combat service aboard vessels or aircraft. See id.
8. Struck v. Secretary of Defense, 460 F.2d 1372 (9th Cir. 1971) (holding that an Air Force
regulation providing for the discharge of pregnant women officers from the service was
Constitutional.)
9. Frontiero v. Richardson, 411 U.S. 677 (1973) (holding that different payments for dependent
family members from the military to uniformed men and women based solely on the sex of the
military member are an unconstitutional violation of due process).
Though the Court declined to adopt a strict scrutiny standard for equal protection between the
sexes, an 8-1 majority of the Court held in Fronterio that certain standards established in The
Women’s Armed Services Integration Act, supra ⁋5, which differentiated between men and
women based solely on their sex, were unconstitutional. Under the Women’s Armed Services
Integration Act, “women officers and enlistees could only claim their husbands or children as
5
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‘dependents’ if they could establish that these family members were in fact dependent upon the
women for ‘their chief support.’ By contrast, wives and children of male members were
automatically treated as dependents, and men serving in the armed forces were entitled to draw
separate pay and entitlements for these dependents.” Murnane, supra ⁋5 at 1067.
In Fronterio, the Court abolished this standard, holding that “saving of administrative expense and
manpower” (as indicated by the lower court) was not reason enough to require women to prove
the dependency status of their family members. Frontiero v. Laird, 341 F. Supp. 201, 207 (M.D.
Ala. 1972), rev’d sub nom., Frontiero v. Richardson, 411 U.S. 677 (1973). Thus, the law offended
the 5th Amendment’s Due Process clause and was unconstitutional. Four justices opined that sex
was a characteristic deserving of strict scrutiny, but five others declined, apparently because the
Equal Rights Amendment was to be imminently ratified (which it was not). Frontiero, 411 U.S. at
170.
10. Edwards v. Schlesenger, 377 F. Supp. 1091 (D.D.C. 1974) (holding that male-only
admissions policies at the military service academies further a legitimate government interest
in preparing young men to assume leadership roles in combat and therefore do not violate the
Equal Protection Clause of the Constitution.
11. Pub. L. No. 94-106, 89 Stat. 531 (1975) (allowing women to enroll in U.S. military service
academies).
“The Secretaries of the military departments shall, under the direction of the Secretary of Defense,
continue to exercise the authority granted them in [the] United States Code, but such authority
must be exercised within a program providing for the orderly and expeditious admission of women
to the academies, consistent with the needs of the services, with the implementation of such
program upon enactment of this Act.”
12. Crawford v. Cushman, 531 F.2d 1114 (2d Cir. 1976) (holding that the automatic discharge
of pregnant women from the Marines is unconstitutional).
The Second Circuit identified three measures under which such action by the Marines may be
unconstitutional: (1) the 14th Amendment’s Equal Protection Clause, see Crawford, 531 F.2d at
1121-24 (noting that the classification of pregnant Marines as unfit is “patently overinclusive”);
(2) the Supreme Court’s majority opinion in Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632
(1974) (requiring an “individualized determination” of a pregnant woman’s fitness for a certain
job rather than a “permanent irrebuttable presumption” of unfitness), see Crawford, 531 F.2d at
1124-25; and (3) structural due process, see Crawford, 531 F.2d at 1125-26 (“[A pregnant
woman’s fitness] appears to be one [area] where the military policy formulation and application is
constitutionally required to take the form of individual decision making since the ability of the
individual employee to cope with the needs of the job is dependent upon her individual abilities.”).
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13. Owens v. Brown, 455 F. Supp. 291 (D.D.C. 1978) (holding that 10 USC Sec. 6015, which
precluded the assignment of women in the Navy to naval vessels other than hospital and
transport ships, largely limiting their assignments to shore duty, is unconstitutional.)
14. Rostker v. Goldberg, 453 U.S. 57 (1981) (holding that the requirement to register for the draft
under the Military Selective Service Act, 50 U.S.C. App. 451 may be restricted to men and not
women without violating the Equal Protection Clause of the 5th Amendment.) “Congress acted
well within its constitutional authority to raise and regulate armies and navies when it
authorized the registration of men and not women.”
.
15. 1992 National Defense Authorization Act (repealing policies prohibiting women from
serving on ships engaged in combat in the Navy or Air Force).
Part D, Subpart 1: “Repeals Air Force and Navy and Marine Corps provisions which prohibit the
assignment of female members to combat aircraft.” A Pentagon rule promulgated in 1994,
however, would restrict women from artillery, armor, infantry, and other such combat roles. Direct
Ground Combat Definition and Assignment Rule.
1992 National Defense Authorization Act accessible online:
https://www.congress.gov/bill/102nd-congress/house-bill/2100.
Direct Ground Combat Definition and Assignment Rule accessible online:
https://www.govexec.com/pdfs/031910d1.pdf.
16. Faulkner v. Jones, 858 F. Supp. 552 (D.S.C. 1994), aff’d, 51 F.3d 440 (4th Cir. 1995)
(finding that The Citadel’s male-only admissions policy was a violation of the 5th
Amendment’s Equal Protection Clause).
After denying admission to a female student (Faulkner), The Citadel was ordered by a South
Carolina district court to allow Faulkner not only to enroll, but also to join the South Carolina
Corps of Cadets, which all Citadel undergraduate day students were required to join. Faulkner,
858 F. Supp. at 556; see also Murnane, supra ⁋5 at 1708.
The state of South Carolina attempted to create a female-only military academy, echoing the state
of Virginia’s suggestion in the VMI case pending, at the time, before the Supreme Court. The
District of South Carolina, however, applied intermediate scrutiny and struck down The Citadel’s
policy, allowing full female enrollment. Pointedly, the court noted, “The defendants have failed to
articulate an important policy that substantially supports offering the unique benefits of a Citadeltype education to men and not to women, and The Citadel’s refusal to admit Faulkner to its Corps
of Cadets because of her sex violates her constitutional rights under the Equal Protection Clause
of the Fourteenth Amendment of the United States Constitution.”
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17. United States v. Virginia, 518 U.S. 515 (1996) (holding that the Equal Protection Clause of
the Fifth Amendment requires state military service academies to allow women to enroll).
The publicly-funded Virginia Military Institute refused to allow any women to enroll, despite
federal legislation allowing women to enroll at West Point, the Naval Academy, and other U.S.
military academies. The Supreme Court held, in response, that the state of Virginia was required
to present an “exceedingly persuasive justification” to exclude women from the citizen-soldier
training program, and that the state had failed to meet that burden. Id. at 515-17. Further, the Court
held that Virginia’s response to earlier litigation—to establish all-female military training
institutes—was not an acceptable cure to the constitutional violation at issue. Id.
Thus, the Court declared, though Justice Ginsberg, “Women seeking and fit for a VMI-quality
education cannot be offered anything less, under the Commonwealth’s obligation to afford them
genuinely equal protection.” Id. at 518.
18. Tally Parham Casey, The Quiet Revolution: Repeal of the Exclusionary Statutes in Combat
Aviation – What We Have Learned from a Decade of Integration, William & Mary Journal
of Women and the Law, 12(2) (2006).
This article examines the integration of combat aviation and its relevance to the ongoing debate
about women’s participation in combat, including often-ignored historical examples, the events
leading to the statutory repeal and policy change, the role of standards and qualifications, and a
commentary on the then-remaining exclusionary policies.
19. Linda Strite Murnane, Legal Impediments to Service: Women in the Military and the Rule
of Law, 14 Duke J. Gender L. & Pol’y 1061, 1067 (2007).
Murnane’s article provides a helpful collection of information, current through 2007. It is cited
throughout.
20. The Molly Pitcher Project.
Students at the University of Virginia School of Law fought to remove barriers facing women who
sought to serve in combat. The group identified clients for a lawsuit filed in May 2012, alleging
that the Defense Department and the United States Army were violating women’s constitutional
rights by refusing to allow them to serve in combat roles. See Brian McNeill, Molly Pitcher Project
Hails Military’s Removal of Ban on Women in Combat, UVA Today (Jan. 24, 2013),
https://news.virginia.edu/content/molly-pitcher-project-hails-military-s-removal-ban-womencombat. When Secretary of Defense Leon Panetta struck the combat ban on January 23, 2013, the
group’s issue and lawsuit became moot. See ⁋16.
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21. Lift of the Combat Ban (January 24, 2013).
On January 24, 2013, Defense Secretary Leon Panetta lifted the combat ban outlined in the “Direct
Ground Combat Definition and Assignment Rule” (initiated in 1994). Phil Stewart & David
Alexander, Pentagon Lifts Ban on Women in Combat, Reuters (Jan. 24, 2013 11:15 AM),
https://www.reuters.com/article/us-usa-military-women-pentagon/pentagon-lifts-ban-on-womenin-combat-idUSBRE90N0SI20130124. With Panetta’s statement, women were officially allowed
to serve in combat positions, and senior officials noted that the goal of the decision was “to open
everything” to women. Id.
22. National Defense Authorization Act, SEC. 598. LIMITATION ON
IMPLEMENTATION OF ARMY COMBAT FITNESS TEST.
The Secretary of the Army may not implement the Army Combat Fitness Test until the Secretary
receives results of a study, conducted for purposes of this section by an entity independent of the
Department of Defense, on the following:
(1) The extent, if any, to which the test would adversely impact members of the Army
stationed or deployed to climates or areas with conditions that make prohibitive the conduct of
outdoor physical training on a frequent or sustained basis.
(2) The extent, if any, to which the test would affect recruitment and retention in critical
support military occupational specialties of the Army, such as medical personnel.
23. Nat’l Coal. for Men v. Selective Serv. Sys., 969 F.3d 546 (5th Cir. 2020), cert. denied, No.
20-928, 2021 WL 2301977 (U.S. June 7, 2021) (refusing, in denying certiorari, to hear a case
which challenges the non-inclusion of females in the draft).
On June 7, 2021, the Supreme Court declined to hear a challenge to the male-only draft, which the
petitioners claim “reinforces the notion that women are not full and equal citizens” and
“perpetuates stereotypes about men’s and women’s capabilities.” Petition for Writ of Certiorari,
National Coalition for Men, 2021 WL 106974, at *5 (2021); see also Alison Durkee, No Draft For
Women—For Now: Supreme Court Declines Case, Kicks Issue To Congress, Forbes (Jun. 7, 2021
11:00 AM), https://www.forbes.com/sites/alisondurkee/2021/06/07/no-draft-for-women-for-nowsupreme-court-declines-case-kicks-issue-to-congress/?sh=619fc6457edb.
Instead of deciding the issue, the Court deferred to Congress, noting in Justice Sotomayor’s
opinion that “the Court’s longstanding deference to Congress on matters of national defense and
military affairs cautions against granting review while Congress actively weighs the issue.” Nat’l
Coal. for Men v. Selective Serv. Sys., No. 20-928, 2021 WL 2301977, at *2 (U.S. June 7, 2021).
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and her husband against the Secretary of Defense seeking
declaratory and injunctive relief against enforcement of
federal statutes governing quarters' allowance and medical
benefits for members of the uniformed services. The ThreeJudge United States District Court for the Middle District of
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allowances and medical and dental benefits, but that spouses
of female members are not dependents unless they are in
fact dependent for over one-half of their support, violate due
process clause of the Fifth Amendment insofar as they require
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With respect to strict judicial scrutiny of
a legislative classification, “administrative
convenience” is not a shibboleth, the mere
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(Per Mr. Justice Douglas, with three Justices
concurring and four Justices concurring in the
judgment.)
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Reversed.
Mr. Justice Stewart filed a statement concurring in the
judgment.
Mr. Justice Powell concurred in the judgment and filed an
opinion in which the Chief Justice and Mr. Justice Blackmun
joined.
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men and women who are similarly situated and
therefore involves the very kind of arbitrary
legislative choice forbidden by the Constitution.
(Per Mr. Justice Douglas, with three Justices
concurring and four Justices concurring in the
judgment.)
236 Cases that cite this headnote
[5]

Armed Services
Constitutional Law

Pay and allowances
Pay and benefits

Statutes providing, solely for administrative
convenience, that spouses of male members
of the uniformed services are dependents
for purposes of obtaining increased quarters
allowances and medical and dental benefits,
but that spouses of female members are not
dependents unless they are in fact dependent for
over one-half of their support violate due process
clause of the Fifth Amendment insofar as they
require a female member to prove dependency of
her husband. (Per Mr. Justice Douglas, with three
Justices concurring and four Justices concurring
in the judgment.) U.S.C.A.Const. Amend. 5;
10 U.S.C.A. §§ 1072, 1076; 37 U.S.C.A. §§
401,

403.

183 Cases that cite this headnote

**1765 *677 Syllabus *
A married woman Air Force officer (hereafter appellant)
sought increased benefits for her husband as a ‘dependent’
under 37 U.S.C. ss 401,
403, and
10 U.S.C. ss
1072, 1076. Those statutes provide, solely for administrative
convenience, **1766 that spouses of male members of
the uniformed services are dependents for purposes of
obtaining increased quarters allowances and medical and
dental benefits, but that spouses of female members are not
dependents unless they are in fact dependent for over one-half
of their support. When her application was denied for failure
to satisfy the statutory dependency standard, appellant and her
husband brought this suit in District Court, contending that
the statutes deprived servicewomen of due process. From that
Court's adverse ruling, they took a direct appeal. Held: The
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judgment is reversed. Pp. 1768—1772, 1772—1773,
F.Supp. 201, reversed.
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*678 Joseph J. Levin, Jr., Montgomery, Ala., for appellants.
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Liberties Union, amicus curiae, by special leave of Court.
Samuel Huntington, Washington, D.C., for appellees.
Opinion
Mr. Justice BRENNAN announced the judgment of the Court
in an opinion in which Mr. Justice DOUGLAS, Mr. Justice
WHITE, and Mr. Justice MARSHALL join.
The question before us concerns the right of a female
member of the uniformed services 1 to claim her spouse
as a ‘dependent’ for the purposes of obtaining increased
quarters allowances and medical and dental benefits under 37
U.S.C. ss 401,
403, and
10 U.S.C. ss 1072, 1076, on
an equal footing with male members. Under these statutes,
a serviceman may claim his wife as a ‘dependent’ without
regard to whether she is in fact dependent upon him for
any part of her support. 37 U.S.C. s 401(1);
10 U.S.C.
s 1072(2)(A). A servicewoman, on the other hand, may not
claim her husband as a ‘dependent’ under these programs
unless he is in fact dependent upon her for over one-half of his
support. *679 37 U.S.C. s 401; 10 U.S.C. s 1072(2)(C). 2
Thus, the question for decision is whether this difference
in treatment constitutes an unconstitutional discrimination
against servicewomen in violation of the Due Process Clause
of the Fifth Amendment. A three-judge District Court for
the Middle District of Alabama, one judge issenting, rejected
this contention and sustained the constitutionality of the
provisions of the statutes making this distinction.
341
F.Supp. 201 (1972). We noted probable jurisdiction. 409 U.S.
840, 93 S.Ct. 64, 34 L.Ed.2d 78 (1972). We reverse.
I
In an effort to attract career personnel through reenlistment,
Congress established, in 37 U.S.C. s 401 et seq., and
10 U.S.C. s 1071 et seq., a scheme for the provision of
fringe benefits to members of the uniformed services on a

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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competitive basis with business and industry. 3 Thus, under
37 U.S.C. s 403, **1767 a member of the uniformed
services with dependents is entitled to an *680 increased
‘basic allowence for quarters' and, under 10 U.S.C. s 1076,
a member's dependents are provided comprehensive medical
and dental care.
Appellant Sharron Frontiero, a lieutenant in the United
States Air Force, sought increased quarters allowances,
and housing and medical benefits for her husband,
appellant Joseph Frontiero, on the ground that he was her
‘dependent.’ Although such benefits would automatically
have been granted with respect to the wife of a male
member of the uniformed services, appellant's application
was denied because she failed to demonstrate that her
husband was dependent on her for more than one-half
of his support. 4 Appellants then commenced this suit,
contendingthat, by making this distinction, the statutes
unreasonably discriminate on the basis of sex in violation
of the Due Process Clause of the Fifth Amendment. 5 In
essence, appellants asserted that the discriminatory impact
of the statutes is twofold: first, as a procedural matter,
a female member is required to demonstrate her spouse's
dependency, while no such burden is imposed upon male
members; and, second, as a substantive matter, a male
member who does not provide more than one-half of his
wife's support receives benefits, while a similarly situated
female member is denied such benefits. Appellants therefore
sought a permanent injunction *681 against the continued
enforcement of these statutes and an order directing the
appellees to provide Lieutenant Frontiero with the same
housing and medical benefits that a similarly situated male
member would receive.
Although the legislative history of these statutes sheds
virtually no light on the purposes underlying the differential
treatment accorded male and female members, 6 a majority
of the three-judge District Court surmised that Congress
might reasonably have concluded that, since the husband in
our society is generally the ‘breadwinner’ in the family—
and the wife typically the ‘dependent’ partner—‘it would
be more economical to require married female members
claiming husbands to prove actual dependency than to
extend the presumption **1768 of dependency to such
341 F.Supp., at 207. Indeed, given the fact
members.’
that approximately 99% of all members of the uniformed
services are male, the District *682 Court speculated
that such differential treatment might conceivably lead
41

to a ‘considerable saving of administrative expense and
manpower.’ Ibid.
II
[1]

At the outset, appellants contend that classifications

based upon sex, like classifications based upon race, 7
alienage, 8 and national origin, 9 are inherently suspect and
must therefore be subjected to close judicial scrutiny. We
agree and, indeed, find at least implicit support for such
an approach in our unanimous decision only last Term in
Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225
(1971).
In Reed, the Court considered the constitutionality of an Idaho
statute providing that, when two individuals are otherwise
equally entitled to appointment as administrator of an estate,
the male applicant must be preferred to the female. Appellant,
the mother of the deceased, and appellee, the father, filed
competing petitions for appointment as administrator of their
son's estate. Since the parties, as parents of the deceased,
were members of the same entitlement class the statutory
preference was invoked and the father's petition was therefore
granted. Appellant claimed that this statute, by giving a
mandatory preference to males over females without regard to
their individual qualifications, violated the Equal Protection
Clause of the Fourteenth Amendment.
[2] The Court noted that the Idaho statute ‘provides that
different treatment be accorded to the applicants on the basis
of their sex; it thus establishes a classification subject *683
to scrutiny under the Equal Protection Clause.’
404 U.S.,
at 75, 92 S.Ct. at 253. Under ‘traditional’ equal protection
analysis, a legislative classification must be sustained unless
it is ‘patently arbitrary’ and bears no rational relationship
to a legitimate governmental interest. See
Jefferson v.
Hackney, 406 U.S. 535, 546, 92 S.Ct. 1724, 1731, 32 L.Ed.2d
285 (1972);

Richardson v. Belcher, 404 U.S. 78, 81, 92

S.Ct. 254, 257, 30 L.Ed.2d 231 (1971);
Flemming v.
Nestor, 363 U.S. 603, 611, 80 S.Ct. 1367, 1372, 4 L.Ed.2d
1435 (1960);

McGowan v. Maryland, 366 U.S. 420, 426,

81 S.Ct. 1101, 1105, 6 L.Ed.2d 393 (1961);
Dandridge
v. Williams, 397 U.S. 471, 485,90 S.Ct. 115o, 1161,90 S.Ct.
115o, 1161,

25 L.Ed.2d 491 (1970).
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In an effort to meet this standard, appellee contended
that the statutory scheme was a reasonable measure
designed to reduce the workload on probate courts by
eliminating one class of contests. Moreover, appellee argued
that the mandatory preference for male applicants was
in itself reasonable since ‘men (are) as a rule more
conversant with business affairs than . . . women.’ 10
Indeed, appellee maintained that ‘it is a matter of common
knowledge, that women still are not engaged in politics,
the professions, business or industry to the extent that men
are.' 11 **1769 And the Idaho Supreme Court, in upholding
the constitutionality of this statute, suggested that the Idaho
Legislature might reasonably have ‘concluded that in general
men are better qualified to act as an administrator than are
women.’ 12
Despite these contentions, however, the Court held the
statutory preference for male applicants unconstitutional. In
reaching this result, the Court implicitly rejected appellee's
apparently rational explanation of the statutory scheme, and
concluded that, by ignoring the individual qualifications
of particular applicants, the challenged statute provide
‘dissimilar treatment for men and women who are . . .
similarly situated.’
*684 404 U.S., at 77, 92 S.Ct., at
254. The Court therefore held that, even though the State's
interest in achieving administrative efficiency ‘is not without
some legitimacy,’ ‘(t)o give a mandatory preference to
members of either sex over members of the other, merely to
accomplish the elimination of hearings on the merits, is to
make the very kind of arbitrary legislative choice forbidden
by the (Constitution) . . ..’
Id., at 76, 92 S.Ct. at 254.
This departure from ‘traditional’ rational-basis analysis with
respect to sex-based classifications is clearly justified.
There can be no doubt that our Nation has had a
long and unfortunate history of sex discrimination. 13
Traditionally, such discrimination was rationalized by an
attitude of ‘romantic paternalism’ which, in practical effect,
put women, not on a pedestal, but in a cage. Indeed, this
paternalistic attitude became so firmly rooted in our national
consciousness that, 100 years ago, a distinguished Member of
this Court was able to proclaim:
‘Man is, or should be, women's protector and defender. The
natural and proper timidity and delicacy which belongs to the
female sex evidently unfits it for many of the occupations
of civil life. The constitution of the family organization,
which is founded in the divine ordinance, as well as in the

42

nature of things, indicates the domestic sphere as that which
properly belongs to the domain and functions of womanhood.
The harmony, not to say identity, of interests and views
which belong, or should belong, to the family institution is
repugnant to the idea of a woman adopting a distinct and
*685 independent career from that of her husband. . . .
‘. . . The paramount destiny and mission of woman are to fulfil
the noble and benign offices of wife and mother. This is the
Bradwell v. State of Illinois, 16 Wall.
law of the Creator.’
130, 141,21 L.Ed.2d 442 (1873) (Bradley, J., concurring).

As a result of notions such as these, our statute books
gradually became laden with gross, stereotyped distinctions
between the sexes and, indeed, throughout much of the
19th century the position of women in our society was, in
many respects, comparable to that of blacks under the preCivil War slave codes. Neither slaves nor women could hold
office, serve on juries, or bring suit in their own names, and
married women traditionally were denied the legal capacity
to hold or convey property or to serve as legal guardians
of their own children. See generally L. Kanowitz, Women
and the Law: The Unfinished Revolution 5—6 (1969); G.
Myrdal, An American Dilemma 1073 (20th Anniversary ed.
1962). And although blacks were guaranteed the right to
vote in 1870, women were denied even that right—which is
itself ‘preservative of other **1770 basic civil and political
rights' 14 —until adoption of the Nineteenth Amendment half
a century later.
It is true, of course, that the position of women in America has
improved markedly in recent decades. 15 *686 Nevertheless,
it can hardly be doubted that, in part because of the
high visibility of the sex characteristic, 16 women still face
pervasive, although at times more subtle, discrimination in
our educational institutions, in the job market and, perhaps
most conspicuously, in the political arena. 17 See generally
K. Amundsen, The Silenced Majority: Women and American
Democracy (1971); The President's Task Force on Women's
Rights and Responsibilities, A Matter of Simple Act of 1964,
84 Harv.L.Rev. 1109 (1971).
Moreover, since sex, like race and national origin, is an
immutable characteristic determined solely by the accident
of birth, the imposition of special disabilities upon the
members of a particular sex because of their sex would
seem to violate ‘the basic concept of our system that
legal burdens should bear some relationship to individual
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responsibility . . ..’
Weber v. Aetna Casualty & Surety
Co., 406 U.S. 164, 175, 92 S.Ct. 1400, 1407, 31 L.Ed.2d
768 (1972). And what differentiates sex from such nonsuspect statuses as intelligence or physical disability, and
aligns it with the recognized suspect criteria, is that the sex
characteristic frequently bears no relation to ability to perform
or contribute to society. 18 As a result, statutory distinctions
*687 between the sexes often have the effect of invidiously
relegating the entire class of females to inferior legal status
without regard to the actual capabilities of its individual
members.
We might also note that, over the past decade, Congress
has itself manifested an increasing sensitivity to sex-based
classifications. In Tit. VII of the Civil Rights Act of 1964,
for example, Congress expressly declared that no employer,
labor union, or other organization subject to the provisions
of the Act shall discriminate against any individual on the
19

basis of ‘race, color, religion, sex, or national origin.'
Similarly, the Equal Pay Act of 1963 provides that no
employer covered by the Act ‘shall discriminate . . . between
employees on the basis of sex.' 20 And s 1 of the **1771
Equal Rights Amendment, passed by Congress on March
22, 1972, and submitted to the legislatures of the States for
ratification, declares that ‘(e)quality of rights under the law
shall not be denied or abridged by the United States or by
any State on account of sex.' 21 Thus, Congress itself has
concluded that classifications based upon sex are inherently
invidious, and this conclusion of a coequal *688 branch
of Government is not without significance to the question
presently under consideration. Cf. Oregon v. Mitchell, 400
U.S. 112, 240, 248—249, 91 S.Ct. 260, 322, 327, 27 L.Ed.2d
272 (1970) (opinion of Brennan, White, and Marshall, JJ.);
Katzenbach v. Morgan, 384 U.S. 641, 648—649, 86 S.Ct.
1717, 1722, 16 L.Ed.2d 828 (1966).
With these considerations in mind, we can only conclude
that classifications based upon sex, like classifications based
upon race, alienage, or national origin, are inherently suspect,
and must therefore be subjected to strict judicial scrutiny.
Applying the analysis mandated by that stricter standard of
review, it is clear that the statutory scheme now before us is
constitutionally invalid.
III

43

The sole basis of the classification established in the
challenged statutes is the sex of the individuals involved.
403, and 10 U.S.C. ss
Thus, under 37 U.S.C. ss 401,
2072, 2076, a female member of the uniformed services
seeking to obtain housing and medical benefits for her spouse
must prove his dependency in fact, whereas no such burden
is imposed upon male members. In addition, the statutes
operate so as to deny benefits to a female member, such as
appellant Sharron Frontiero, who provides less than one-half
of her spouse's support, while at the same time granting such
benefits to a male member who likewise provides less than
one-half of his spouse's support. Thus, to this extent at least,
it may fairly be said that these statutes command ‘dissimilar
treatment for men and women who are . . . similarly situated.’
Reed v. Reed, 404 U.S., at 77, 92 S.Ct., at 254.
Moreover, the Government concedes that the differential
treatment accorded men and women under these statutes
serves no purpose other than mere ‘administrative
convenience.’ In essence, the Government maintains that,
as an empirical matter, wives in our society frequently are
dependent upon their husbands, while husbands *689 rarely
are dependent upon their wives. Thus, the Government argues
that Congress might reasonably have concluded that it would
be both cheaper and easier simply conclusively to presume
that wives of male members are financially dependent upon
their husbands, while burdening female members with the
task of establishing dependency in fact. 22
The Government offers no concrete evidence, however,
tending to support its view that such differential treatment in
**1772 fact saves the Government any money. In order to
satisfy the demands of strict judicial scrutiny, the Government
must demonstrate, for example, that it is actually cheaper to
grant increased benefits with respect to all male members,
than it is to determine which male members are in fact
entitled to such benefits and to grant increased benefits only
to those members whose wives actually meet the dependency
requirement. Here, however, there is substantial evidence
that, if put to the test, many of the wives of male members
would fail to qualify for benefits. 23 And in light of the fact
that the *690 dependency determination with respect to the
husbands of female members is presently made solely on the
basis of affidavits rather than through the more costly hearing
process, 24 the Government's explanation of the statutory
scheme is, to say the least, questionable.
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violation of the Due Process Clause of the Fifth Amendment,
[3] [4] [5] In any case, our prior decisions make clear
but I cannot join the opinion of Mr. Justice BRENNAN,
that, although efficacious administration of governmental
which would hold that all classifications based upon sex, ‘like
programs is not without some importance, ‘the Constitution
classifications based upon race, alienage, and national origin,’
recognizes higher values than speed and efficiency.’
are ‘inherently suspect and must therefore be subjected to
Stanley v. Illinois, 405 U.S. 645, 656, 92 S.Ct. 1208,
close judicial scrutiny.’ Ante, at 1768. It is unnecessary for
1215, 31 L.Ed.2d 551 (1972). And when we enter the
the Court in this case to *692 characterize sex as a suspect
realm of ‘strict judicial scrutiny,’ there can be no doubt that
classification, with all of the far-reaching implications of such
‘administrative convenience’ is not a shibboleth, the mere
a holding.
Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30
Shapiro
recitation of which dictates constitutionality. See
L.Ed.2d 225 (1971), which abundantly supports our decision
v. Thompson, 394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed.2d
today, did not add sex to the narrowly limited group of
classifications which are inherently suspect. In my view, we
Carrington v. Rash, 380 U.S. 89, 85 S.Ct.
600 (1969);
can and should decide this case on the authority of Reed and
775, 13 L.Ed.2d 675 (1965). On the contrary, any statutory
reserve for the future any expansion of its rationale.
scheme which draws a sharp line between the sexes, Solely
for the purpose of achieving administrative convenience,
necessarily commands ‘dissimilar treatment for men and
women who are . . . similarly situated,’ and therefore involves
the ‘very kind of arbitrary legislative choice forbidden by
the (Constitution) . . ..’
Reed v. Reed, 404 U.S., at
77, 76, 92 S.Ct., at 254. We therefore conclude that, by
according differential treatment to male and female members
of the uniformed services for the sole purpose of achieving
administrative *691 convenience, the challenged statutes
violate the Due Process Clause of the Fifth Amendment
insofar as they require a female member to prove the
dependency of her husband. 25
Reversed.
Mr. Justice STEWART concurs in the judgment, agreeing
that the statutes before **1773 us work an invidious
discrimination in violation of the Constitution.
Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225.

Reed v.

Mr. Justice REHNQUIST dissents for the reasons stated by
Judge Rives in his opinion for the District Court,
v. Laird, 341 F.Supp. 201 (1972).

Frontiero

Mr. Justice POWELL, with whom THE CHIEF JUSTICE and
Mr. Justice BLACKMUN join, concurring in the judgment.
I agree that the challenged statutes constitute an
unconstitutional discrimination against servicewomen in
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There is another, and I find compelling, reason for deferring
a general categorizing of sex classifications as invoking
the strictest test of judicial scrutiny. The Equal Rights
Amendment, which if adopted will resolve the substance of
this precise question, has been approved by the Congress and
submitted for ratification by the States. If this Amendment
is duly adopted, it will represent the will of the people
accomplished in the manner prescribed by the Constitution.
By acting prematurely and unnecessarily, as I view it, the
Court has assumed a decisional responsibility at the very
time when state legislatures, functioning within the traditional
democractic process, are debating the proposed Amendment.
It seems to me that this reaching out to pre-empt by judicial
action a major political decision which is currently in process
of resolution does not reflect appropriate respect for duly
prescribed legislative processes.
There are times when this Court, under our system, cannot
avoid a constitutional decision on issues which normally
should be resolved by the elected representatives of the
people. But democratic institutions are weakened, and
confidence in the restraint of the Court is impaired, when
we appear unnecessarily to decide sensitive issues of broad
social and political importance at the very time they are under
consideration within the prescribed constitutional processes.
All Citations
411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d 583, 9 Fair
Empl.Prac.Cas. (BNA) 1253, 5 Empl. Prac. Dec. P 8609
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Footnotes
*

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions

1

United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337,
for the convenience of the reader. See
26 S.Ct. 282, 287, 50 L.Ed. 499.
The ‘uniformed services' include the Army, Navy, Air Force, Marine Corps, Coast Guard, Environmental
37 U.S.C. s 101(3);
10 U.S.C. s 1072(1).
Science Services Administration, and Public Health Service.
Title 37 U.S.C. s 401 provides in pertinent part:
‘In this chapter, ‘dependent,’ with respect to a member of a uniformed service, means—
‘(1) his spouse;
‘However, a person is not a dependent of a female member unless he is in fact dependent on her for over
one-half of his support . . ..’

2

10 U.S.C. s 1072(2) provides in pertinent part:
“Dependent,' with respect to a member . . . of a uniformed service, means—
‘(A) the wife;
‘(C) the husband, if he is in fact dependent on the member . . . for over one-half of his support. . . .’
See 102 Cong.Rec. 3849—3850 (Cong. Kilday), 8043 (Sen. Saltonstall); 95 Cong.Rec. 7662 (Cong. Kilday),

3

7664 (Cong. Short), 7666 (Cong. Havenner), 7667 (Cong. Bates), 7671 (Cong. Price). See also
10 U.S.C.
s 1071.
Appellant Joseph Frontiero is a full-time student at Huntingdon College in Montgomery, Alabama. According
to the agreed stipulation of facts, his living expenses, including his share of the house-hold expenses, total
approximately $354 per month. Since he receives $205 per month in veterans' benefits, it is clear that he is
not dependent upon appellant Sharron Frontiero for more than one-half of his support.
‘(W)hile the Fifth Amendment contains no equal protection clause, it does forbid discrimination that is ‘so

4

5

unjustifiable as to be violative of due process.‘‘
1190, 12 L.Ed.2d 218 (1964); see

Schneider v. Rusk, 377 U.S. 163, 168, 84 S.Ct. 1187,

Shapiro v. Thompson, 394 U.S. 618, 641—642, 89 S.Ct. 1322, 1335,

22 L.Ed.2d 600 (1969);
Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98 L.Ed. 884 (1954).
The housing provisions, set forth in 37 U.S.C. s 401 et seq., were enacted as part of the Career Compensation
Act of 1949, which established a uniform pattern of military pay and allowances, consolidating and revising
the piecemeal legislation that had been developed over the previous 40 years. See H.R.Rep. No. 779,
81st Cong., 1st Sess.; S.Rep. No. 733, 81st Cong., 1st Sess. The Act apparently retained in substance the
dependency definitions of s 4 of the Pay Readjustment Act of 1942 (56 Stat. 361), as amended by s 6 of the
Act of September 7, 1944 (58 Stat. 730), which required a female member of the service to demonstrate her
spouse's dependency. It appears that this provision was itself derived from unspecified earlier enactments.
See S.Rep. No. 917, 78th Cong., 2d Sess., 4.

6

The medical benefits legislation,
10 U.S.C. s 1071 et seq., was enacted as the Dependents' Medical Care
Act of 1956. As such, it was designed to revise and make uniform the existing law relating to medical services
for military personnel. It, too, appears to have carried forward, without explanation, the dependency provisions
found in other military pay and allowance legislation. See H.R.Rep. No. 1805, 84th Cong., 2d Sess.; S.Rep.
No. 1878, 84th Cong., 2d Sess.
7

See

Loving v. Virginia, 388 U.S. 1, 11, 87 S.Ct. 1817, 1823, 18 L.Ed.2d 1010 (1967);

Florida, 379 U.S. 184, 191—192, 85 S.Ct. 283, 287—288, 13 L.Ed.2d 222 (1964);
347 U.S., at 499, 74 S.Ct., at 694.
8
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See

McLaughlin v.

Bolling v. Sharpe, supra,

Graham v. Richardson, 403 U.S. 365, 372, 91 S.Ct. 1848, 1852, 29 L.Ed.2d 534 (1971).
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9

See

Oyama v. California, 332 U.S. 633, 644—646, 68 S.Ct. 269, 274—275, 92 L.Ed. 249 (1948);

Korematsu v. United States, 323 U.S. 214, 216, 65 S.Ct. 193, 194, 89 L.Ed. 194 (1944);
v. United States, 320 U.S. 81, 100, 63 S.Ct. 1375, 1385, 87 L.Ed. 1774 (1943).
Brief for Appellee in No. 70—4, O.T. 1971, Reed v. Reed, p. 12.
Id., at 12—13.

10
11
12

Hirabayashi

Reed v. Reed, 93 Idaho 511, 514, 465 P.2d 635, 638 (1970).
Indeed, the position of women in this country at its inception is reflected in the view expressed by Thomas
Jefferson that women should be neither seen nor heard in society's decisionmaking councils. See M. Gruberg,
Women in American Politics 4 (1968). See also 2 A. de Tocqueville, Democracy in America (Reeves trans.
1948).

13

14

Reynolds v. Sims, 377 U.S. 533, 562, 84 S.Ct. 1362, 1381, 12 L.Ed.2d 506 (1964); see
Blumstein, 405 U.S. 330, 336, 92 S.Ct. 995, 999, 31 L.Ed.2d 274 (1972);

Dunn v.

Kramer v. Union Free School

District, 395 U.S. 621, 626, 89 S.Ct. 1886, 1889, 23 L.Ed.2d 583 (1969);
Yick Wo v. Hopkins, 118 U.S.
356, 370, 6 S.Ct. 1064, 1071, 30 L.Ed. 220 (1886).
See generally The President's Task Force on Women's Rights and Responsibilities, A Matter of Simple
Justice (1970); L. Kanowitz, Women and the Law: The Unfinished Revolution (1969); A. Montagu, Man's Most
Dangerous Myth (4th ed. 1964); The President's Commission on the Status of Women, American Women
(1963).
See, e.g., Note, Sex Discrimination and Equal Protection: Do We Need a Constitutional Amendment?, 84
Harv.L.Rev. 1499, 1507 (1971).
It is true, of course, that when viewed in the abstract, women do not constitute a small and powerless minority.
Nevertheless, in part because of past discrimination, women are vastly underrepresented in this Nation's
decisionmaking councils. There has never been a female President, nor a female member of this Court. Not
a single woman presently sits in the United States Senate, and only 14 women hold seats in the House of
Representatives. And, as appellants point out, this underrepresentation is present throughout all levels of
our State and Federal Government. See Joint Reply Brief of Appellants and American Civil Liberties Union
(Amicus Curiae) 9.
See, e.g., Developments in the Law—Equal Protection, 82 Harv.L.Rev. 1065, 1173—1174 (1969).

15

16
17

18
19

42 U.S.C. s 2000e—2(a),
(b),
(c) (emphasis added). See generally, Sape & Hart, Title VII
Reconsidered: The Equal Employment Opportunity Act of 1972, 40 Geo.Wash.L.Rev. 824 (1972);
Developments in the Law—Employment Discrimination and Title VII of the Civil Rights Act of 1964, 8j
Harv.L.Rev. 1109 (1971).

20

29 U.S.C. s 206(d) (emphasis added). See generally Murphy, Female Wage Discrimination: A Study of
the Equal Pay Act 1963—1970, 39 U.Cin.L.Rev. 615 (1970).
H.R.J.Res. No. 208, 92d Cong., 2d Sess. (1972). In conformity with these principles, Congress in recent years
has amended various statutory schemes similar to those presently under consideration so as to eliminate

21

the differential treatment of men and women. See
5 U.S.C. s 2108, as amended, 85 Stat. 644; 5 U.S.C.
s 7152, as amended, 85 Stat. 644; 5 U.S.C. s 8341, as amended, 84 Stat. 1961; 38 U.S.C. s 102(b), as
amended, 86 Stat. 1092.
It should be noted that these statutes are not in any sense designed to rectify the effects of past discrimination

22

against women. See

Gruenwald v. Gardner, 390 F.2d 591 (CA2), cert. denied, 393 U.S. 982, 89 S.Ct.

456, 21 L.Ed.2d 445 (1968); cf.

Jones v. Alfred H. Mayer Co., 392 U.S. 409, 88 S.Ct. 2186, 20 L.Ed.2d

1189 (1968);
South Carolina v. Katzenbach, 383 U.S. 301, 86 S.Ct. 803, 15 L.Ed.2d 769 (1966). On
the contrary, these statutes seize upon a group—women—who have historically suffered discrimination in
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employment, and rely on the effects of this past discrimination as a justification for heaping on additional
Gaston County v. United States, 395 U.S. 285, 296—297, 89 S.Ct. 1720,
economic disadvantages. Cf.
1725—1726, 23 L.Ed.2d 309 (1969).
In 1971, 43% of all women over the age of 16 were in the labor force, and 18% of all women worked full time 12
months per year. See U.S. Women's Bureau, Dept. of Labor, Highlights of Women's Employment & Education
1 (W.B.Pub. No. 72—191, Mar. 1972). Moreover, 41.5% of all married women are employed. See U.S. Bureau
of Labor Statistics, Dept. of Labor, Work Experience of the Population in 1971, p. 4 (Summary Special Labor
Force Report, Aug. 1972). It is also noteworthy that, while the median income of a male member of the
armed forces is approximately $3,686, see The Report of the President's Commission on an All-Volunteer
Armed Force 51, 181 (1970), the median income for all women over the age of 14, including those who are
not employed, is approximately $2,237. See Statistical Abstract of the United States Table No. 535 (1972),
Source: U.S. Bureau of the Census, Current Population Reports, Series P—60, No. 80. Applying the statutory
definition of ‘dependency’ to these statistics, it appears that in the ‘median’ family, the wife of a male member
must have personal expenses of approximately $4,474, or about 75% of the total family income, in order to
qualify as a ‘dependent.’
Tr. of Oral Arg. 27—28.
As noted earlier, the basic purpose of these statutes was to provide fringe benefits to members of the
uniformed services in order to establish a compensation pattern which would attract career personnel through
re-enlistment. See n. 3, supra, and accompanying text. Our conclusion in no wise invalidates the statutory
schemes except insofar as they require a female member to prove the dependency of her spouse. See

23

24
25

Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 92 S.Ct. 1400, 31 L.Ed.2d 768 (1972);
v. Louisiana, 391 U.S. 68, 88 S.Ct. 1509, 20 L.Ed.2d 436 (1968);
Revenue, 469 F.2d 466 (CA10 1972). See also 1 U.S.C. s 1.
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Without independent legal advice, female
marine's failure to object to her discharge, under
marine corps regulation which mandated the
discharge of women marines for pregnancy,
could not be treated as a “knowing” waiver of
objection.

KeyCite Yellow Flag - Negative Treatment
Called into Doubt by Mack v. Rumsfeld, 2nd Cir.(N.Y.), January 29,
1986

531 F.2d 1114
United States Court of Appeals,
Second Circuit.

[2]

Stephanie CRAWFORD, Appellant,
v.
General Robert E. CUSHMAN, Jr., Commandant,
United States Marine Corps, Appellee.
No. 49, Docket 75—7114.
|
Argued Sept. 17, 1975.
|
Decided Feb. 23, 1976.
Synopsis
Former servicewoman sought declaratory relief and a writ
in the nature of mandamus to compel her reinstatement
in the Marine Corps after being discharged under an
allegedly unconstitutional regulation mandating discharge for
pregnancy. The United States District Court for the District
378 F.Supp.
of Vermont, James S. Holden, Chief Judge,
717, dismissed the complaint on the ground that the regulation
had a rational basis, and plaintiff appealed. The Court of
Appeals, Oakes, Circuit Judge, held that the constitutional
validity of the regulation was subject to judicial review;
that the regulation was invalid on both equal protection and
due process grounds; and that plaintiff's remedy at law for
damages appeared wholly adequate relief in respect to her
request for an order compelling reinstatement for the limited
purpose of finishing out the approximately 20 months of
tenure remaining to be served after her discharge.

Sources and authority of

The military is subject to the Bill of Rights and
its constitutional implications.
3 Cases that cite this headnote
[3]

Armed Services
Civil Authority

Relation of Military to

Actions by the armed services that are violative
of their own regulations are within the reach of
the courts.
7 Cases that cite this headnote
[4]

Armed Services
Civil Authority

Relation of Military to

Where a military official acts beyond his powers,
the federal courts may review matters of internal
military affairs.
4 Cases that cite this headnote
[5]

Armed Services
review

Judicial intervention or

Constitutional validity of marine corps
regulation which mandated the discharge of
women marines for pregnancy was subject to
judicial review.

Reversed and remanded with direction.

1 Cases that cite this headnote

Moore, Circuit Judge, filed a dissenting opinion.
Procedural Posture(s): On Appeal.

Armed Services
military law
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Constitutional Law
security

War and national
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On one scale, marine corps regulation which
mandated the discharge of women marines
for pregnancy was irrationally underinclusive,
since it did not apply to personnel with
any other temporary disabilities, while on yet
another scale, it was irrationally overinclusive,
since it operated to discharge pregnant marines
automatically, whenever they were discovered
to be pregnant, without any individualized
determination of their fitness to serve.
U.S.C.A.Const. Amend. 14.

Marine corps regulation which mandated the
discharge of women marines for pregnancy was
invalid on both equal protection and due process
grounds, notwithstanding the corps' claim that
the regulation was justified on the basis of
administrative convenience and to insure its
goals of mobility and readiness. U.S.C.A.Const.
Amend. 14.
1 Cases that cite this headnote
[7]

Constitutional Law

Federal government

Equal protection clause is applicable to the
government under the due process clause of the
Fifth Amendment. U.S.C.A.Const. Amends. 5,
14.

5 Cases that cite this headnote
[11]

Marine corps regulation which mandated the
discharge of women marines for pregnancy could
not rationally be justified on the basis of the
administrative convenience of “knowing where
your people are and their capacity to respond.”

2 Cases that cite this headnote
[8]

Constitutional Law

Sex or gender

Sex classifications have not yet been treated as
demanding “strict scrutiny” under the basic twotiered test; rather, the rationality test applies,
i. e., a classification based on sex “must rest
upon some ground of difference having a
fair and substantial relation to the object of
the legislation, so that all persons similarly
circumstanced shall be treated alike.”

Armed Services
Discharge, retirement,
and resignation in general

[12]

Constitutional Law

Sex and procreation

Constitutional Law

Sex and Procreation

It is not in the interest in sexual privacy but rather
in the freedom to decide whether to procreate that
there lies a constitutionally cognizable right.

4 Cases that cite this headnote
[9]

Armed Services
Discharge, retirement,
and resignation in general
Marine corps regulation, which mandated the
discharge of women marines for pregnancy,
was irrational in classifying pregnant personnel
differently from personnel with other temporary
disabilities; that is, there was no ground of
difference between the two classifications which
bore a substantial relation to the purposes
of mobility, readiness and administrative
convenience. U.S.C.A.Const. Amend. 14.
1 Cases that cite this headnote

[10]
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Armed Services
Discharge, retirement,
and resignation in general

[13]

Armed Services
Discharge, retirement,
and resignation in general
One does not have a constitutional right to
remain in the armed services.
1 Cases that cite this headnote

[14]

Discharge, retirement,
Armed Services
and resignation in general
Marine corps regulation which mandated the
discharge of women marines for pregnancy
was overbroad and overly restrictive, since it
penalized the decision to bear a child by those
marines whose mobility and readiness would
not be reduced, neither during most months
preceding birth nor during their careers after
birth.

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

2

Crawford v. Cushman, 531 F.2d 1114 (1976)
12 Fair Empl.Prac.Cas. (BNA) 501, 11 Empl. Prac. Dec. P 10,742

[15]

Discharge, retirement,
Armed Services
and resignation in general
While the Marine Corps may as a matter
of substantive policy constitutionally be given
ample latitude to discharge an employee for
pregnancy, as for any other disability where
mobility and readiness or ability to perform
work is likely to be impaired for any substantial
period of time, the area appears to be one where
the military police formulation and application
is constitutionally required to take the form of
individual decision making since the ability of
the individual employee to cope with the needs of
the job is dependent upon her individual abilities.
8 Cases that cite this headnote

[16]

Federal Courts

Mandamus

Mandamus jurisdiction, under statute giving the
district courts original jurisdiction of any action
in the nature of mandamus to compel a federal
officer or employee to perform a duty owed
to plaintiff, permits “flexibility in remedy,” so
that injunctive and declaratory relief are not
inconsistent with the statute's jurisdictional basis.
28 U.S.C.A. § 1361.
10 Cases that cite this headnote
[17]

Armed Services
review

Judicial intervention or

While servicewoman established the invalidity
of marine corps regulations, mandating the
discharge of women marines for pregnancy,
under which she had been discharged, the
remedy at law for damages appeared wholly
adequate relief in respect to her request for an
order compelling reinstatement for the limited
purpose of finishing out the approximately 20
months of tenure remaining to be served after her
discharge.
1 Cases that cite this headnote
[18]
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Federal Courts

Mandamus

In a suit in the nature of mandamus brought
under statute giving the district courts original
jurisdiction of any action in the nature of
the mandamus to compel a federal officer or
employee to perform a duty owed to plaintiff,
the performance of a constitutional duty may be
enjoined where no other relief is available. 28
U.S.C.A. § 1361.
7 Cases that cite this headnote

Attorneys and Law Firms
*1115 Kathleen Peratis, American Civil Liberties Union
Foundation, New York City *1116 (Ruth Bader Ginsburg,
Melvin L. Wulf, New York City, on the brief), Mary
Just Skinner, Vermont Legal Aid, Inc., Montpelier, Vt., for
appellant.
William B. Gray, Asst. U.S Atty., Rutland, N.Y. (George W.
F. Cook, U.S. Atty. for the District of Vermont, Rutland, Vt.,
of counsel), for appellee.
Before MOORE, FEINBERG and OAKES, Circuit Judges.
Opinion
OAKES, Circuit Judge:
This appeal challenges, on due process and equal protection
grounds, a now outmoded Marine Corps regulation which
mandated the discharge of women Marines for pregnancy.
The United States District Court for the District of Vermont,
James S. Holden, Chief Judge, held that the regulation in
question has a rational basis in terms of military readiness
and mobility in addition to other practical, administrative
considerations and did not operate against women as a class
generally, reaching only women who became pregnant, so that
it was constitutionally valid.
Crawford v. Cushman, 378
F.Supp. 717, 725—26 (D.Vt.1974). Jurisdiction is under 28
U.S.C. s 1361. We disagree with the district court and hence
reverse.
I. FACTS
Appellant Crawford at the age of 21 was accepted for
enlistment in the United States Marine Corps on February 5,
1968, for a term of four years. She was a single person then
and remained unmarried throughout her entire enlistment.
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She first learned that pregnancy would result in an automatic
discharge during her basic training at boot camp.

advice, moreover, her failure to object could not be treated

Appellant's service school instruction included secretarial
and data processing training. She was eventually assigned
to office work at the Marine Corps Air Station, El
Toro, California, where she resided in open barracks with
approximately 150 other female Marines.

U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967); Johnson
v. Zerbst, 304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938).

Appellant conceived a child in March of 1970, although she
did not learn this until May of 1970. In the period March
to May she reported to the base infirmary on a number of
occasions, complaining of nausea, fainting, blackout spells
and the like, and was transferred at her request to a change in
duty assignment because of ‘emotional pressure.’ However,
neither her personal nor medical history or condition were
evaluated at all, in terms of her readiness to serve, by Marine
Corps authorities, once it was learned that she was pregnant,
because the pertinent regulation specifically provided that
‘a woman member, whether married or unmarried, upon
certification by a medical officer that she is pregnant,
shall be discharged by her commander, for the convenience
of the Government . . .' 1 She was discharged on May
27, 1970, ‘for the convenience of the Government—under
*1117 honorable conditions.' 2 Following her discharge the
appellant moved to Vermont. While it is immaterial for our
purposes, since the challenged regulation made discharge
mandatory, it is a fact that during some of her prenatal
period the appellant was confined to bed as a result of
aggravation of a prior back injury by her pregnancy and she
378
also sustained an ankle injury as a result of a fall.
F.Supp. at 720. Nevertheless, her medical records, the court
below found, indicate nothing medically to have prevented
her from carrying on her assigned military occupation as late
as the seventh month of pregnancy. Id.
On December 13, 1970, appellant gave birth to a baby girl.
She made a good recovery after childbirth and was able
to work six weeks later. The disability caused to her by
pregnancy was, as the trial court found, ‘temporary only.’
In January, 1971, appellant submitted a written reenlistment
application but was advised that because she had a dependent
child her application would not be approved. 3
[1] The trial court attributed no significance to the fact that
appellant had voiced no objection to her discharge at the
time of her release from military service, doubtless because
she wanted to remain in the Marine Corps and, according to
her testimony, would have gone to any duty station where
she might have been assigned. Without independent legal
51

as a ‘knowing’ waiver.

Curtis Publishing Co. v. Butts, 388

In 1970 there were approximately 310,000 Marines on active
duty, of which 2,000 were women. Military missions of the
Marine Corps obviously require readiness and mobility; the
great traditions of the Corps are sufficient testament to that.
All personnel are expected to respond on short notice and
without restriction to orders that might direct expeditious
movement from one location to another, these demands being
made upon women Marines as well.
*1118 Each woman in the Marines is assigned a skill and
her duty station is determined by the needs of the Corps for
the particular specialty she has. By virtue of 10 U.S.C. s 6012
assignment of women Marines to aircraft engaged in combat
missions is forbidden and duty on naval vessels is confined to
hospital ships and transports. See
Schlesinger v. Ballard,
419 U.S. 498, 508, 95 S.Ct. 572, 42 L.Ed.2d 610 (1975) (Navy
women accordingly have lesser seagoing service than men).
Female enlisted personnel are required to live in barracks, to
participate in formations, ceremonial and otherwise, and are
also required to attend to daily policing of barracks at 0600
hours and to report for duty at 0730. While the trial court
found that there are no nurseries or other facilities at Marines
installations for the care of children of Marine personnel, the
Government had admitted in its answer to interrogatories that
day care facilities were provided at some 17 Marine Corps
bases including the El Toro, California, Marine Corps Air
Station. It should further be noted that the Marine Corps does
not maintain health services on its own; medical services are
provided by the Navy and are available at major bases in the
continental United States and in overseas stations. In a few
locations where medical care is limited to dispensaries, the
dispensary staff would not normally have the capability of
providing obstetrical care.
It is important to note that at the time the appellant was
discharged from military service, the only temporary physical
disability which was cause for mandatory discharge was that
of pregnancy. The capacity to serve of all other temporarily
disabled personnel was and presumably still is treated on
an individual basis. Depending upon the severity of one's
condition a Marine Corps member might be excused from
many or all of his or her duties, placed on ‘light duty,’
temporarily hospitalized or placed on temporary convalescent
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leave. If appropriate hospital facilities were not available, he
or she could be transferred to a base which has the necessary
facilities. Alcoholics, for example, are referred for treatment
to a medical or alcoholic rehabilitation center. In all cases
of temporary disability other than pregnancy the member is
returned to his or her regular command or post as soon as he
or she is able.
The principal justification advanced by the Marine Corps
for its pregnancy regulation in addition to the demands
of readiness and mobility is administrative convenience,
explained in terms of ‘knowing where your people are
and their capacity to respond,’ and not in terms of
complexity of paper work or lack of appropriate facilities.
No medical studies regarding the physical abilities of
pregnant women were made or relied upon by the Marine
Corps prior to promulgation of the mandatory discharge
regulation which, along with similar former regulations
of other services, seems to have stemmed from a 1951
Executive Order. See Exec. Order No. 10,240, 3 C.F.R.
s 749 (1949—53 Comp.); Note, Pregnancy Discharges in
the Military: The Air Force Experience, 86 Harv.L.Rev.
568, 568—69 n. 9. (1973) (hereinafter ‘Note, Pregnancy
Discharges'). The only medical evidence at trial below came
from appellant's attending obstetrician. This uncontradicted
evidence established that there is no physiological reason
to prevent women from working during the early stages
of pregnancy absent complications, that most complications
which develop during the early months of pregnancy do not
usually require hospitalization, and that in any event each
Cleveland
patient requires individual treatment. See also
Board of Education v. LaFleur, 414 U.S. 632, 645—46 n. 12,
94 S.Ct. 791, 39 L.Ed.2d 52 (1974).
II. LEGAL BACKGROUND
The question of mandatory pregnancy discharge comes
neither to this court nor under constitutional challenge for the
first time here. Mandatory leave for pregnant school teachers
was held unconstitutional as a denial of equal protection of
the laws in Green v. Waterford Board of Education, 473 F.2d
629 (2d Cir. 1973). See also *1119 Comment, Mandatory
Maternity Leave of Absence Policies—An Equal Protection
Analysis, 45 Temple L.Q. 240, 245, 257—58 (1972). The
Supreme Court held mandatory maternity leave rules for
pregnant school teachers to violate the Due Process clause of
the Fourteenth Amendment, by way of creating a conclusive
presumption that every teacher who is four to five months
pregnant is physically incapable of continuing her duties,
whereas any such teacher's ability to continue past a fixed
52

pregnancy period is an individual matter. Cleveland Board
of Education v. LaFleur, supra, 414 U.S. at 639—48, 94
S.Ct. 791. The Court also held that a rule making a teacher
ineligible to return to work until the next regular semester
after her child is three months old was violative of due process
as both arbitrary and irrational,
id. at 648—50, 94 S.Ct.
791, while a rule permitting a teacher to become eligible for
reemployment on submission of a medical certificate from
her physician, return to work being guaranteed no later than
the beginning of the next school year, was held to be proper,
id. at 650, 94 S.Ct. 791.
Three Air Force cases and one Navy case have also
considered the question of mandatory pregnancy discharge.
In the first of these,

Struck v. Secretary of Defense, 460

F.2d 1372 (9th Cir. 1971), cert. granted,
409 U.S. 947,
93 S.Ct. 292, 34 L.Ed.2d 217, vacated and remanded, 409
U.S. 1071, 93 S.Ct. 676, 34 L.Ed.2d 660 (1972), it was held
that the mandatory discharge rule for pregnant WAFs was
constitutional, but the case was vacated and remanded for
consideration of the issue of mootness ‘in light of the position
presently asserted by the Government,’ 409 U.S. at 1071,
93 S.Ct. at 676, after the Air Force ordered Captain Struck's
retention in service. Similarly, after the District Court for
the District of Columbia upheld the Air Force regulation as
to an enlisted WAF in Gutierrez v. Laird, 346 F.Supp. 289
(D.D.C.1972), the judgment there was vacated as moot after
the Air Force ordered retention of Lt. Gutierrez in service
following her appeal to the court of appeals. Unpublished
order, D.C.Cir., Feb. 6, 1973 as amended May 8, 1973.
See Note, Pregnancy Discharges 573—74. In Robinson v.
Rand, 340 F.Supp. 37 (D.Colo.1972), it was held that the
Air Force regulation violated substantive due process, 340
F.Supp. at 37, 38, 4 and before the Government's appeal
could be decided by the Tenth Circuit the Air Force granted
Airman Robinson a waiver. Note, Pregnancy Discharges 575
—76. Cook v. Arentzen, Civ. No. 73—332—N (E.D.Va.
Jan. 8, 1976), upheld an armed services mandatory discharge
regulation on grounds similar to the district court below.
As matters now stand, then, the order in the court below
and the Cook case are the only two presently outstanding
which have upheld such a regulation. In the interests of
closer analysis, unlike Struck, Gutierrez, Robinson, Cook or
the decision below, we will confront initially the issue of
reviewability—the general question whether a court should
interfere with the military's regulation of its own affairs—
rather than to treat of that issue in addition to the interest
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in military efficiency and administrative convenience in
weighing the merits of the particular regulation at issue. In
other words, the threshold question is whether the courts
have any business at all concerning themselves with the
basic issue of armed services' rules relating to pregnancy.
See Note, Pregnancy Discharges 579—80. The substantive
issue is whether indeed the particular mandatory discharge
regulation is constitutionally valid, which will be treated
separately.
III. REVIEWABILITY
It is doubtless true that the relationship of the Government
to the members of the *1120 military is different in many
respects from that to civilian employees. In a decision
upholding the Uniform Code of Military Justice in the face of
void for vagueness and overbreadth arguments, the Supreme
Parker v. Levy, 417 U.S. 733, 94 S.Ct. 2547,
Court in
41 L.Ed.2d 439 (1974), spoke of the differences between
the military and civilian communities, pointing out that there
is simply not the same autonomy in the former as in the
latter, and that in respect to the military establishment the
Government is often ‘employer, landlord, provisioner and law
giver rolled into one.’

Id. at 751, 94 S.Ct. at 2559. So,

too, in
Schlesinger v. Ballard, supra, 419 U.S. at 510, 95
S.Ct. at 578, in holding a longer term of service without
promotion for female Naval officers to be constitutional, 5
the Court pointed out that the ‘responsibility for determining
how best our armed forces shall attend to (the) business (of
fighting or being ready to fight wars should the occasion
arise) rests with Congress . . . and with the President.’ Both

objector discharge sought). A line of cases in our court holds
that actions by the armed services that are violative of their
own regulations are within the reach of the courts. Naskiewicz
v. Lawver, 456 F.2d 1166 (2d Cir. 1972); United States ex rel.
Donham v. Resor, 436 F.2d 751 (2d Cir. 1971);

Smith v.

Resor, 406 F.2d 141, 145 (2d Cir. 1969). Cf.
Cortright v.
Resor, 447 F.2d 245 (2d Cir. 1971), cert. denied, 405 U.S. 965,
92 S.Ct. 1172, 31 L.Ed.2d 240 (1972); Note, Judicial Review
and Military Discipline—Cortright v. Resor: The Case of
the Boys in the Band, 72 Colum.L.Rev. 1048 (1972). So
too, where a military official acts beyond his powers, the
federal courts may review matters of internal military affairs.
Harmon v. Brucker, 355 U.S. 579, 78 S.Ct. 433, 2 L.Ed.2d
503 (1958);
1971).

Mindes v. Seaman, 453 F.2d 197 (5th Cir.

The Government does not contend that its actions are beyond
the scope of judicial review. Indeed, two striking examples of
the exercise of judicial review of military affairs are Parker
v. Levy, supra, and Schlesinger v. Ballard, supra, where
the Military Justice Act upheld in Levy and the mandatory
discharge statute upheld in Schlesinger were both treated on
their constitutional merits, albeit with a bow to the ‘hands
off’ doctrine of Orloff v. Willoughby, supra. Orloff itself
allowed review of a constitutional claim although it denied the
serviceman relief on the merits. To be sure, there is precious
little Supreme Court law to tell us which rights clearly held by
civilians apply in what circumstances to *1121 members of
the military community. 6 The Supreme Court has flatly said,
however, that ‘members of the military community enjoy
many of the same rights and bear many of the same burdens

of these recent cases cited, with apparent approval,
Orloff
v. Willoughby, 345 U.S. 83, 94, 73 S.Ct. 534, 97 L.Ed. 842
as do members of the civilian community . . ..’
Parker v.
(1953), where, in a case involving the revision of duty orders
Levy, supra, 417 U.S. at 751, 94 S.Ct. at 2559.
of one present lawfully in the service, the Court cautioned
against the judiciary's interference with legitimate Army
Although the Marine Corps does not contend here that its
matters. Traditionally, the courts have been quite reluctant to
actions are beyond the scope of judicial review, the decision
review or intervene in matters concerning the military.
of the trial court on the merits seems to reflect an implicit
[2] [3] [4] At the same time, a succession of cases in
judgment that such review is improper. The court below in
this circuit and others had reiterated the proposition that the
evaluating the rationality of the mandatory discharge rule
military is subject to the Bill of Rights and its constitutional
dwelled on the general considerations of deference due to
implications. For example, both the First and Fourth Circuits
military discretion regarding treatment of its personnel. Judge
have allowed review of discharge petitions where there were
Holden first quoted from
Burns v. Wilson, 346 U.S. 137,
constitutional rights at issue. Ashe v. McNamara, 355 F.2d
140, 73 S.Ct. 1045, 1048, 97 L.Ed. 1508 (1953):
277 (1st Cir. 1965) (dishonorable discharge appealed); Reed
v. Franke, 297 F.2d 17 (4th Cir. u961). See also Hammond
v. Lenfest, 398 F.2d 705 (2d Cir. 1968) (conscientious
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(T)he civil courts are not the agencies
which must determine the precise
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balance to be struck in this adjustment
(between the ‘rights of men’ and the
‘demands of discipline and duty’). . . .

Citing Orloff, supra, the Court went on to describe the
discharge regulation as a ‘valid military concern, one in which
the judiciary, in the interest of orderly government, should not
intrude.’

378 F.Supp. at 725.

These considerations of judicial restraint are relevant to
the decision to review, but once review commences the
‘intrusion’ into military concerns has in a sense already
occurred. To allow this reluctance to review to spill over into
the decision on the merits is to presume that the military
qua military is endowed with a gift of superior rationality
regarding its concededly ‘valid military concerns.’ As the
Supreme Court demonstrated in Schlesinger v. Ballard, supra,
and
Frontiero v. Richardson, 411 U.S. 677, 93 S.Ct.
1764, 36 L.Ed.2d 583 (1973), military treatment of personnel
in allowing benefits for ‘dependents' and in discharging
officers for failure to achieve promotion is subject to judicial
review and to constitutional requirements even though such
treatment may equally be a ‘valid military concern.’
[5] In the light of Levy, Ballard, and Frontiero we find
there to be no basis for a judicial deference to the military
here which precludes review of appellant's substantive
constitutional claims. At issue is ‘one of the liberties' the
Supreme Court has declared to be long recognized as
protected by the Constitution: ‘freedom of personal choice in
matters of marriage and family life . . ..’
Cleveland Board
of Education v. LaFleur, supra, 414 U.S. at 639, 94 S.Ct.
at 796. Furthermore, appellant's claims must be evaluated
in relation to the specific military justifications alleged here
—the demands of readiness, mobility and administrative
convenience—without unjustified presumptions of validity
for either competing interest given in our inquiry on the
merits, without a two-tier standard, so to speak.

Court continues to find it ‘unnecessary to decide’ whether a
classification based on sex is inherently suspect,
Stanton
v. Stanton, 421 U.S. 7, 13, 95 S.Ct. 1373, 43 L.Ed.2d 688
(1975), and continues to refer to the rationality test, to the
effect that a classification ‘must rest upon some ground of
difference having a fair and substantial relation to the object
of the legislation so that all persons similarly circumstanced
shall be treated alike.’
Royster Guano Co. v. Virginia,
253 U.S. 412, 415, 40 S.Ct. 560, 561, 64 L.Ed. 989, 990
Reed v. Reed, 404 U.S. 71, 76, 92
(1920), quoted in
S.Ct. 251, 30 L.Ed.2d 225 (1971). Pregnancy classifications
have not in other circumstances been subjected to strict
scrutiny. Compare
Geduldig v. Aiello, 417 U.S. 484, 94
S.Ct. 2485, 41 L.Ed.2d 256 (1974) (exclusion of pregnancy
Dandridge
from coverage by state health insurance), and
v. Williams, 397 U.S. 471, 90 S.Ct. 1153, 25 L.Ed.2d 491
(1970), with
United States Department of Agriculture v.
Moreno, 413 U.S. 528, 93 S.Ct. 2821, 37 L.Ed.2d 782 (1973).
[9]
The question here is not whether it is rational
to classify personnel under the temporary disability of
pregnancy as subject to mandatory discharge, while not
classifying those personnel free from disability similarly. 9
The questions are, rather, whether it is rational to classify
pregnant personnel differently from personnel with all other
temporary disabilities, and whether there is ‘some ground
of difference’ between the two classifications which bears a
substantial relation to the purposes of mobility, readiness and
administrative convenience.
Following the analysis of Green v. Waterford Board of
Education, supra, and of Mr. Justice Powell concurring in
Cleveland Board of Education v. LaFleur, supra, 414 U.S.
at 651, 653, 655, 94 S.Ct. 791, it would seem that the Marine
Corps' differentiation between the disability of pregnancy on
the one hand and all other temporary disabilities 10 on the
other is irrational.

The Marine Corps may have a legitimate and important
IV. THE MERITS
[6]
[7]
[8]
A. Equal Protection. We believe the interest in insuring the general mobility and readiness of
its personnel, but the mandatory discharge rule here is
regulations here challenged to be invalid both on equal
simply not constitutionally tailored to promote this interest by
protection and on due process grounds. As to equal
7
ridding the Corps of all members whose physical condition
protection we are fully aware that the Supreme Court
makes them potentially unable ‘to respond to an emergency
has yet to treat sex classifications as demanding ‘strict
assignment at a distant station without proper attention to (his
scrutiny’ under the basic *1122 two-tiered test. 8 Rather, the
54
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or her) physical well-being . . ..’
378 F.Supp. at 725. The
regulation as a tool for insuring mobility and readiness is
applied in a manifestly underinclusive fashion. As the district
court found, at the time of appellant's discharge pregnancy
was the lone disability subjected to the rather drastic treatment
of mandatory discharge. The Marine Corps left all other
temporary disabilities, which undeniably undermined the
ability of all personnel to respond like quicksilver to duty's
call, free from the mandatory discharge ‘solution.’ As this
court said in regard to a school board's mandatory maternity
leave rule, allegedly justified as being for the protection of the
health of pregnant teachers,
*1123 Why the Board should choose,
by means of an inflexible rule, to
manifest particular concern with the
health of a pregnant woman, but not, for
example, with the health of a teacher
(male or female) recuperating from a
heart attack is nowhere explained.

Green v. Waterford Board of Education, supra, 473 F.2d at
634—35. Why the Marine Corps should choose, by means
of the mandatory discharge of pregnant Marines, to insure its
goals of mobility and readiness, but not to do so regarding
other disabilities equally destructive of its goals, is subject to
no rational explanation.
[10] On one scale, the mandatory discharge regulation
is irrationally underinclusive, since it does not apply to
personnel with any other temporary disabilities. On yet
another scale, the regulation is irrationally overinclusive
because it operates to discharge pregnant Marines
automatically, whenever they are discovered to be pregnant,
without any individualized determination of their fitness
to serve. In doing so the regulation goes beyond even
the mandatory leave rules in Green and LaFleur which
established presumptive cut-off dates of four or five months
of pregnancy as signaling physical incapacity to work as a
classroom teacher. The Marine Corps regulation establishes a
presumption of unfitness for work at all posts, in appellant's
case as a clerk typist, as of the earliest possible date of
pregnancy diagnosis and forever more. This classification of
presumed unfitness is patently overinclusive since it operates
to expel not only those Marines who are suffering the limited
period of disability in the days or weeks surrounding the
date of childbirth but also many Marines who, given an
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individualized determination of their fitness to serve, would
undoubtedly be found capable of continued service for several
weeks more before giving birth and possibly years after.
[11] The third justification advanced for the regulation, the
administrative convenience of ‘knowing where your people
are and their capacity to respond,’ is also not rationally
supported by means of the discharge regulation. Pregnancy
in the majority of cases involves a disability limited in term,
with advance notice of its onset, and the period of time during
which a temporary leave or light duty would be required for
a pregnant Marine is usually readily estimable. See Heath
v. Westerville Board of Education, 345 F.Supp. 501, 506
(S.D.Ohio 1972); Williams v. San Francisco Unified School
District, 340 F.Supp. 438, 445 (N.D.Cal.1972). Accidents,
sudden illnesses and other temporary disabilities must pose
certainly the same if not more of an administrative problem in
terms of the certainty of diagnosis of personnel's continuing
‘capacity to respond.’ Yet the Marine Corps does not consider
it an administrative inconvenience to refrain from discharging
Marines with more unpredictably temporary disabilities
than that of pregnancy; instead they receive individualized
treatment.
As we pointed out in Green v. Waterford Board of Education,
supra, 473 F.2d at 636, the Supreme Court very clearly
held in Reed v. Reed, supra, that the state interest of
administrative convenience in avoiding the elimination of
individual hearings was insufficient to justify an otherwise
irrational statutory differentiation of the sexes. The Corps
itself and other branches of the armed services presently treat
pregnancy like other temporary disabilities which require
individualized determinations for treatment. 11 Nonpregnant
women Marines may not be given overseas assignmants
*1124 without volunteering, nor, as we noted, supra, are they
assigned to combat duty. Also, prenatal, postnatal and child
day care facilities are provided at many Marine Corps bases,
including appellant's assigned base. It is thus evident that the
mandatory discharge regulation was not calibrated selectively
to eliminate Marines whose chosen continuing motherhood
after birth created insuperable defects in their ‘capacity to
respond.’
In short, we can regard the regulation here only as one based
on unsubstantiated generalizations about the sexes, in the
class of those ‘archaic and overbroad’ premises which have
been rejected as unconstitutional in a host of recent decisions.
For example, the proposition that male workers' earnings are
vital to the support of their families while the earnings of
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female wage earners do not significantly contribute to their
Weinberger v.
families' support was given short shrift in
Wiesenfeld, 420 U.S. 636, 643, 95 S.Ct. 1225, 43 L.Ed.2d 514
(1975). Likewise in
Frontiero v. Richardson, supra, 411
U.S. at 689, 93 S.Ct. 1764, the Court found unsubstantiated
the empirical assertion that female spouses of service men
would nornally be dependent upon their husbands while male
spouses of service women would not. And the ‘old notion’
that the female is destined solely for the home and the rearing
of the family and the male only for the marketplace and
the world of ideas was given no basis in current reality by
the Court in

Stanton v. Stanton, supra, 421 U.S. at 14

—15, 95 S.Ct. 1373. See also
Taylor v. Louisiana, 419
U.S. 522, 95 S.Ct. 692, 42 L.Ed.2d 690 (1975) (a system of
jury selection effectively excluding all women held to violate
Sixth Amendment).
Not the least of these outmoded generalizations are the taboos
inherent in connection with pregnancy, whether as a result of
Victorian embarrassment at its physical manifestation or of
a presumption of physical incapacity. Pregnancy as such is
no longer, as this court has said, a dirty word. See Green v.
Waterford Board of Education, supra, 473 F.2d at 635. And,
as the Court observed in striking down the broad presumption
that pregnancy creates inevitable physical incapacity to teach
within five or six months of its inception, ‘the ability of any
particular pregnant woman to continue to work past any fixed
time in her pregnancy is very much an individual matter.’
Cleveland Board of Education v. LaFleur, supra, 414 U.S.
at 645, 94 S.Ct. at 799.
[12] B. Due Process. We recognize that five of the nine
members of the Court in Cleveland Board of Education v.
LaFleur adopted a due process analysis in overturning the
mandatory pregnancy leave regulations there in issue, rather
than the equal protection analysis we have discussed. Only
the other day, the Supreme Court reaffirmed its LaFleur
analysis in holding that state unemployment benefits may
not be denied to pregnant employment seekers according to
irrebuttable statutory presumptions of their incapacity to work
past certain dates.
Turner v. Department of Employment
Security, 423 U.S. 44, 96 S.Ct. 249, 46 L.Ed.2d 181, 44
U.S.L.W. 3298 (1975). Following a line of cases which
included

Vlandis v. Kline, 412 U.S. 441, 446, 93 S.Ct.

2230, 37 L.Ed.2d 63 (1973), and
Stanley v. Illinois, 405
U.S. 645, 654, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972), the
majority held in LaFleur that the Due Process clause requires
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an ‘individualized determination’ as to fitness to work, 414
U.S. at 645, 94 S.Ct. 791, on the basis that ‘permanent
irrebuttable presumptions have long been disfavored,’

id.

12

at 644, 94 S.Ct. at 798.
Under this analysis the Marine
Corps regulation here established *1125 an irrebuttable
presumption that any pregnant female in the Marine Corps
is permanently unfit for duty. Such a presumption constitutes
a heavy burden on the exercise of the individual's protected
freedoms of personal choice in matters of marriage and
family life, freedoms protected by the Due Process clause of
the Fourteenth Amendment. See

Roe v. Wade, 410 U.S.

Eisenstadt v.
113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973);
Baird, 405 U.S. 438, 453, 92 S.Ct. 1029, 31 L.Ed.2d 349
(1972);

Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817,

18 L.Ed.2d 1010 (1967);
Griswold v. Connecticut, 381
U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965); cases cited
in
Cleveland Board of Education v. LaFleur, supra, 414
U.S. at 640, 94 S.Ct. 791. Plainly, however, it is not in
the interest in sexual privacy but rather in the freedom to
decide whether to procreate that there lies a constitutionally
cognizable right. See Eisenstadt v. Baird, supra. See also
Skinner v. Oklahoma, 316 U.S. 535, 541, 62 S.Ct. 1110,
86 L.Ed. 1655 (1942).
[13] [14] Here, we commence with the premise that one
does not have a constitutional right to remain in the armed
services. Reeves v.
Ainsworth, 219 U.S. 296, 31 S.Ct.
230, 55 L.Ed. 225 (1911); Schustack v. Herren, 234 F.2d 134,
135 (2d Cir. 1956). But the Marine Corps, instead of taking
an individualized approach to the disability of pregnancy,
established a general rule that seriously affects the ability
of women Marines who are physically able to be mobile
and ready and for personal or religious reasons care to give
birth and give a child away for adoption or to a willing
family or husband for on-duty care. Like the pregnancy leave
regulations in LaFleur, the mandatory discharge regulation
is overbroad and overly restrictive because it penalizes the
decision to bear a child by those Marines whose mobility
and readiness would not be reduced, either during most
months preceding birth or during their careers after birth. The
Marine Corps' general rule may also be counterproductive
because the penalty of discharge can lead women to ignore
or conceal pregnancy as long as possible to avoid diagnosis
and discharge.
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[15]

The case is one of those which, as Justice Marshall

United States
pointed out in his concurring opinion in
Department of Agriculture v. Murry, 413 U.S. 508, 519, 93
S.Ct. 2822, 2838, 37 L.Ed.2d 767, 776 (1973), ‘combines
93 S.Ct. 2832, 2838, 37
elements traditionally invoked
L.Ed.2d 767, 776 classes of cases, involving due process
and equal protection.’ As Justice Marshall said, in this type
of case ‘we must assess the public and private interests
affected by a statutory classification and then decide in each
instance whether individualized determination is required
or categorical treatment is permitted by the Constitution.’
Id. Professor Lawrence H. Tribe has elaborated on this
theme, calling the category of constitutional limitation that
of ‘structural due process.’ Tribe, Structural Due Process,
10 Harv.Civ.Rights-Civ.Lib.L.Rev. 269 (1975). On this basis
while the Marine Corps may as a matter of substantive
policy constitutionally be given ample latitude to discharge
an employee for pregnancy, as for any other disability where
mobility and readiness or ability to perform work is likely
to be impaired for any substantial period of time, the area
appears to be one where the military policy formulation
and application is constitutionally required to take the
form of individual decision making since the ability of the
individual employee to cope with the needs of the job is
dependent upon her individual abilities. See Tribe, supra,
at 290—91. Motherhood in the context of the discharge
of an unwed mother from high school, as considered by
Professor Tribe, is an area in which the need to reflect
rapidly changing norms affecting important interests in liberty
compels an individualized determination, one not bound by
any preexisting rule of thumb within the zone of moral
change. Id. at 307. On this analysis no different result would
obtain in the context of motherhood in the armed services.
Whether we adopt the equal protection analysis of *1126
Green v. Waterford Board of Education and Mr. Justice
Powell, 13 the irrebuttable presumption analysis of the
majority in LaFleur or the structural due process analysis of
Mr. Justice Marshall and Professor Tribe, the same result of
unconstitutionality of the mandatory discharge regulation is
required.
V. RELIEF
This decision, coming more than five years after appellant's
discharge pursuant to an unconstitutional regulation, presents
somewhat difficult problems as to the relief to be awarded. 14
Appellant sought below both a declaratory judgment and a
57

writ in the nature of mandamus compelling reinstatement in
the Marine Corps; she seeks the same relief here, but see note
18 infra, together with an order for a hearing ‘to determine the
pay, benefits, and emoluments due (her) to fully compensate
her for the wrongful discharge.’
[16]
[17]
[18] Certainly no problem is posed by our
directing the trial court's entry of an order declaring the
challenged regulation to be unconstitutional in accordance
with our opinion. 15 The remedy at law for damages,
however, appears wholly adequate relief in respect to the
request for an order compelling reinstatement for the limited
purpose of finishing out the approximately 20 months of
tenure remaining to be served after appellant's discharge. 16
In remanding to the trial court for a hearing on the damages
to be awarded, 17 *1127 and other relief if any, two
observations are relevant for its consideration.
First, in accordance with the limits of the implications of
both the majority and concurring opinions in LaFleur, and
of our own opinion here, it would seem that the most which
may be required of the military is that in appellant's case and
in the future (as the regulations now require) an individual
determination be made of every pregnant employee's fitness
to continue to serve before and after childbirth. Had an
injunction to prevent discharge been timely sought and timely
obtained, it would have prevented mandatory discharge, but
we cannot say that the court would have been justified in
affirmatively requiring appellant's retention in the Corps. We
cannot, however, turn back the hands of time, and there
is no longer any individualized determination relevant to
pregnancy to be made by the Corps in appellant's case.
Second, it is not clear from the evidence how the discharge
disadvantages appellant in respect of her ability to reenlist
now. Appellant attempted to reenlist one month after
childbirth, and was denied reenlistment under a regulation
which is apparently not challenged independently on this
appeal. 18 It does not appear whether this denial owed its
origin in any way to the discharge, nor does it appear
from the evidence that under present reenlistment regulations
some effect flowing directly from the discharge would have
hampered or prevented appellant's reenlistment at some later
time, or would do so now.
What appellant was realistically denied at the minimum was
her salary and other emoluments throughout the remaining
service for which she had contracted. Such damages are
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amenable to calculation on ordinary principles of damage law.
If such an award would give appellant a bit of a windfall by
virtue of her less than spectacular service record and weak
physical condition during pregnancy, which the Corps has
emphasized on appeal, then in effect it is the product of the
Corps' own action in discharging appellant pursuant to an
arbitrary and unconstitutional regulation. If other damages
are claimed we are confident of the district court's ability to
handle the situation.
Judgment reversed and remanded with direction to award
damages and enter judgment in accordance with this opinion.
MOORE, Circuit Judge (dissenting):
Increasingly has this Court embroiled itself in the daily affairs
of our society's many walks of life. Schools, prisons, hospitals
—all are supervised in various aspects by our Olympian
pronouncements. This case invites us to add to the list the
military, in effect, the Army, Navy, Air Force and Marines. I
would decline the invitation and respectfully dissent.
I. THE ORLOFF DOCTRINE
Judicial comity dictates that the lower court should have
declined review and dismissed the complaint. This doctrine
traces its modern evolution back to the landmark decision,
Orloff v. Willoughby, 345 U.S. 83, 73 S.Ct. 534, 97 L.Ed.
842 (1953). In Orloff the petitioner had been inducted into
the Army pursuant to a statute authorizing conscription of
personnel in certain medical and allied specialist categories.
Bringing a habeas corpus suit, he sought to be discharged
because after he had been conscripted, he had not been
assigned to one of those specialized categories nor given a
commission to which he was assertedly entitled by virtue
of his qualifications. The court acknowledged that to divert
conscriptees from the class of work on the basis of which
they had been inducted would raise *1128 questions of
unlawful discrimination. Orloff, supra, at 88. Nonetheless, the
Court refused to either commission or discharge the petitioner
and held that the petitioner's challenge of the particular duty
assignment was non-reviewable. Orloff, supra, at 93. The
Court's rationale is the cornerstone of the comity doctrine. It
stated:
‘(J)udges are not given the task of running the Army . . . The
military constitutes a specialized community governed by a
separate discipline from that of the civilian.
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Orderly government requires that the judiciary be as
scrupulous not to interfere with legitimate Army matters as
the Army must be scrupulous not to intervene in judicial
matters. . . . (W)e cannot go into the discriminatory character
of his orders. Discrimination is unavoidable in the Army.'
Orloff, supra, at 94, 73 S.Ct. at 540.
As citizens of a democratic republic, we confront a political
paradox that has plagued democracies since Athens. In a
perilous world of sovereign nation states, the protection of our
civil liberty is, of necessity, entrusted to military institutions
which must be rigidly disciplined and authoritarian. Were
it not so, no one could predict the jeopardy we would
face or whether this great Republic would long survive. Of
course, neither sphere exists free of the influence of the
other. The same citizens who enjoy the blessings of liberty
as civilians defend it as soldiers. But it is equally obvious
that neither sphere can be forced into a common mold.
These considerations are the foundation of the principle of
non-reviewability and mandate its application to this case.
We should sit as judges of matters appropriately within our
limited jurisdictional domain, not as generals ruling upon
matters unsuited to our expertise.
Specifically, I dissent from the assumption by the judiciary of
a power to nullify and declare unconstitutional regulations of
the Marine Corps designed to regulate the conduct of those
admitted for enlistment and with which by their acceptance
into the Corps all enlistees had to comply. I find no justifiable
application of the constitutional principles of ‘due process'
and ‘equal protection’ to the facts of this case. Those who
seek military careers are forced to forego many constitutional
rights. For example, a civilian has a First Amendment right
to stand on a street corner and publicly decry the evils of the
Vietnam War. But that same person in the Corps on the verge
of an ordered attack on a machine gun nest would scarcely
have the right to protest and urge withdrawal of the order
because he felt that the war was wrong. When this appellant
chose to leave her civilian status and become ‘Semper Fidelis'
to her country and the Corps, she voluntarily altered her rights
and privileges.
II. CASES RELIED UPON BY THE MAJORITY ARE
INAPPOSITE
None of the limited exceptions to the judicial comity doctrine
to which we are referred by the majority have any relevance
to this case. This case does not present a challenge to military
regulations intended to benefit the allegedly grieved party.
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Compare, e.g. Naskiewicz v. Lawver, 456 F.2d 1166 (2d Cir.
1972). Appellant does not claim that the military has violated
a regulation which it originally adopted of its own volition.
Compare, e.g.
Smith v. Resor, 406 F.2d 141, 145 (2d Cir.
1969). Nor does this case involve the imposition of quasicriminal penalties of court martials or less than honorable
discharges. Compare, e.g., Ashe v. McNamara, 355 F.2d 277
(1st Cir. 1965); cf.
Hammond v. Lenfest, 398 F.2d 705
(2d Cir. 1968) (‘(P)etitioner's challenge, in reality, (was) to
a determination of the Selective Service System, not the
military’ p. 714).
Equally inapposite are the cases which arose in a purely nonmilitary context that are relied upon by the majority in its
discussion of the merits. Of no precedential value are the cases
mostly involving the pregnancy of married school teachers;
see
*1129 Cleveland Board of Education v. LaFleur,
414 U.S. 632, 94 S.Ct. 791, 39 L.Ed.2d 52 (1974); Green v.
Waterford Board of Education, 473 F.2d 629 (2d Cir. 1973);
or monetary benefits; see

Weinberger v. Wiesenfeld, 420

U.S. 636, 95 S.Ct. 1225, 43 L.Ed.2d 514 (1975); Frontiero
v. Richardson, 411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d 583
(1973).
Nor in my opinion is it the function of this Court (or any other)
to remold the views of society with respect to pregnancy.
Assuming that we no longer have ‘Victorian embarrassment
at its (pregnancy's) physical manifestation’ and that many
school teachers have the physical capacity to teach up until
almost the last moment, these facts have no bearing upon
the requirements of the military. The majority would protect
appellant in her ‘personal choice in matters of marriage
and family life,’ but her personal choice was to enlist in
the Marine Corps, to subject herself to its regulations. We
have not as yet elevated the right to sexual enjoyment to a
constitutional level, even though an expansive interpretation
might categorize it as ‘the pursuit of happiness'. In my
opinion, a woman who is ‘physically able to be mobile and
ready’ and who for personal reasons cares to ‘give birth and
give a child away for adoption’ does not have a constitutional
right to use the Corps for this activity.
The majority say that the regulation against pregnancy is
unconstitutional because ‘it penalizes the decision to bear
a child by those Marines whose mobility and readiness
would not be reduced, neither during most months preceding
birth nor during their careers after birth’. This assumption
is belied by the condition of appellant herself who during
59

the early months of pregnancy and before its discovery had
reported to the base infirmary on 18 occasions, complaining
of nausea, fainting, abdominal pains and fatigue—rather
normal pregnancy symptoms. Daily policing of barracks
at 0600 and 0730 for duty, might well present problems,
but her participations in formations might be even more
disconcerting to the drill sergeant. In open barracks a special
crib and normal baby crying might be somewhat disturbing to
the nightly rest of the others and the necessitous abandonment
of work for the nursing period would be equally disruptive. In
short, the majority would have the Marine Corps adapt itself
and facilities to a day and night baby care center instead of
having appellant adapt herself to the known regulations of the
Corps.
III. RELIEF
An equally disturbing aspect of the majority approach is
the remedy which it fabricated. Even assuming that it were
appropriate to ignore the military context which permeates
this controversy, no court has ever gone so far as the majority
does today. In a case relied upon by the majority, it was flatly
declared that a claim to enjoin the Navy from discharging
its personnel would be frivolous and would not provide a
basis for the court's jurisdiction to interfere with normal
operations of the military. Reed v. Franke, 297 F.2d 17, 20
(4th Cir. 1961). However, appellant's claim and the remedy
constructed by the majority is nothing less than the monetary
equivalent of appellant's reinstatement. Under Reed, this
claim is not reviewable a fortiori. The remedy infringes
a particularly vital military concern—the ability to control
personnel requirements within the bounds of the resources
allotted by Congress. At most, sick leave could have covered
the period from May to December 1970. The regulations
prohibiting her retention in the Corps after the baby had been
born is not challenged; hence her discharge and denial of reentry were lawful.
IV. EXHAUSTION OF REMEDIES
Moreover, in its headlong rush to reach the merits, the
majority has overlooked the appellant's failure to exhaust
intraservice remedies. If the exhaustion requirements could
fairly be characterized as a procedural snare to deprive
citizens of meritorious claims, I would not be heard to
object. But the requirement is a salutary principle of
judicial administration which minimizes the *1130 Federal
judiciary's interference with the affairs of other governmental
institutions by providing them with the initial opportunity
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to review claims involving their regulations and special
expertise.
Even if this case arose in a purely nonmilitary context we
could not sidestep this principle. When we are asked to strike
down a Marine regulation governing its treatment of disabled
soldiers, the necessity of considering whether the affected
soldier has in the first instance presented her grievance
to the Marines is beyond cavil. This is confirmed by the
holding of yet another case relied upon by the majority where
the court cautioned that the merits of claims involving the
armed services should not be reviewed unless all available
intraservice remedies have been exhausted.
Seaman, 453 F.2d 197, 201 (5th Cir. 1971).

Mindes v.

Appellant offered no objection to her discharge. Nor did she
apply for a waiver of the then applicable regulations which
precluded her re-enlistment. The majority believes that no
significance was attributed to her failure to raise objection
‘because she wanted to remain in the Marine Corps.’ This
apologia strikes me as strained. If she wanted to remain in
the Marines so badly, she should have complained when she
was released. But regardless of what appellant's motive for
disregarding intraservice procedures might have been, the
question is not why appellant failed to take advantage of
available avenues of review, but whether or not she did.
At the time of her discharge, appellant was entitled to a
mandatory hearing before the Marines Discharge Review
Board. This Board was empowered to recommend changing
the type of discharge or eliminating the discharge and
restoring the party to his or her prior duty and rank.
The Secretary of the Navy would then pass upon the
recommendation. 22 F.R. 3436 (1957) as amended 26 F.R.
12660 (1961). 1
Even today, she could still petition this Board to change her
discharge in light of
‘other standards differing (in appellant's favor from those
requiring her discharge), not having been made expressly
retroactive, were subsequently made generally applicable on
a service-wide basis to separations of the type and character
received by the petitioner.’ 32 C.F.R. 724.32 (1975).
This provision expressly covers appellant's situation.
Additionally, up to three years after her discharge, appellant
might have petitioned the Board of Correction of Naval
Records, which is empowered to correct any military record
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to remove an injustice or correct any error.
10 U.S.C. s
1552(a) (1975). Indeed, this review may still be available
because that Board is empowered to waive its three year
statute of limitations; 32 C.F.R. 723.(3)(b) (1975). This Board
has authority to initiate action at a higher administrative level
which could result in reinstatement. 32 C.F.R. s 723.7 (1975).
Furthermore, appellant could have sought review after she
was denied re-enlistment. She could have applied for a
waiver, and if that was denied, review of the decision
would have been available *1131 through the same military
channels which encompass her discharge grievance.
From among all these available procedures, appellant chose
not one. To characterize this as a matter of ‘knowing’ waiver,
I believe misstates the issue. By dismissing the complaint
we would not be depriving appellant of any claims; we
would merely be directing her to first seek out the forum
to which she had always had access. Simultaneously, we
would effectuate the principles so ably expressed in Orloff
and prevent unnecessary civilian interference in military
matters by insuring military autonomy over its own business.
Furthermore, by requiring utilization of available military
forums, this Court might ultimately have been relieved of
the necessity to delve into the constitutional issues. Reed
v. Franke, supra, at 27. This is especially pertinent in
this case where military review of appellant's situation is
expressly contemplated by regulation. In such circumstances,
to uphold jurisdiction merely because the complaint alleges
the deprivation of an allegedly constitutional right, is
unwarranted.
As far as the interest in military autonomy is concerned,
dismissing a complaint on the ground that judicial
interference should be limited or upholding a regulation after
discounting the challenge to reflect the armed services unique
concerns, causes the same impact. In
Parker v. Levy,
417 U.S. 733, 94 S.Ct. 2547, 41 L.Ed.2d 439 (1974), the
Court without disapproving Orloff seemed to adopt the latter
approach. In reviewing a First Amendment vagueness claim,
it stated:
‘While the members of the military are not excluded from
the protection granted by the First Amendment, the different
character of the military community and of the military
mission requires a different application of those protections.
The fundamental necessity for obedience, and the consequent
necessity for imposition of discipline, may render permissible
within the military that which would be constitutionally
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impermissible outside it.’
at 2563.

Parker, supra, at 758, 94 S.Ct.

Similarly, the Court in Schlesinger v. Ballard, 419 U.S.
498, 95 S.Ct. 512, 42 L.Ed.2d 610 (1975), in upholding the
challenged statute on the merits, factored into its analysis
the interests of military autonomy as articulated in Orloff.
Schlesinger, supra, at 510.
The interest of allowing the military to have the initial
opportunity to arrange its own affairs must be considered
at some point. I believe that the majority has sidestepped
the question with assurances that the Government does not
contend (on appeal) that its actions are beyond the scope of
judicial review. That more is required is demonstrated most
emphatically in
Bolger v. Marshall, 90 U.S.App.D.C. 30,
193 F.2d 37 (1951).
In Bolger, a former enlisted member of the Women's Army
Corp sought a declaratory judgment restoring her status as
a Corp member and for relief in the nature of mandamus
vacating her discharge and restoring her to her former rank.

She had been honorably discharged and had initiated suit
after seeking relief from the Army Board for Correction of
Military Records. Even though it was then unclear whether
the Army Discharge Review Board could grant the relief
requested, the court affirmed the dismissal of the complaint
for failure to exhaust that additional intraservice remedy. The
Court observed:
‘Appellees' failure to contest the allegation of exhaustion
cannot foreclose us from inquiry into it since exhaustion
is a matter which involves the District Court's authority
to entertain the suit—whether because it is a jurisdictional
prerequisite or the result of a ‘long-settled rule of judicial
administration.“ Bolger, supra, at 39.
A fortiori where appellant has not sought review before any
Board.
I would affirm.
All Citations
531 F.2d 1114, 12 Fair Empl.Prac.Cas. (BNA) 501, 11 Empl.
Prac. Dec. P 10,742

Footnotes
1

On May 27, 1970, the pertinent provisions (MCO P1900.16 P6012, as modified by change 2 of 21 November
1969), provided:
Discharge or Release from Active Duty for Convenience of the Government
1. The Secretary of the Navy, or the Commandant of the Marine Corps, may authorize or direct the discharge
or release from active duty of a Marine for the convenience of the Government for any one of the following
reasons:
c. A woman member, whether married or unmarried, upon certification by a medical officer that she is
pregnant, shall be discharged by her commander, for the convenience of the Government, or in the case
of overseas commands, will be transferred to a major Marine Corps command housing Women Marines in
the continental United States for discharge. The character of the discharge certificate issued in these cases
will be as warranted by the woman member's service record, regardless of her marital status. In the case of
discharge for reason of the pregnancy of a woman member who is an unmarried minor (under 21 years), her
commander will notify her parents or guardian of the fact and reason for the discharge. If, as a result of a
spontaneous or therapeutic abortion, or a stillbirth, the woman member's pregnancy is terminated prior to her
separation from the service, she will nevertheless be discharged for convenience of the Government unless
she requests, in writing, that she be retained in the service. In such latter case, the woman member, at the
discretion of her commander, may be retained in the service, if she is found physically qualified for retention.
On June 28, 1972, MCO P1900.16A P1612 instituted the following procedure regarding pregnant Marines:
d. Waivers (of the discharge provisions) may be requested from the Commandant of the Marine Corps (Code
DM) in those cases where the Woman Marine is a parent, stepparent, has personal custody of, or adopts
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a child. Each request will be considered on its own merits, taking into consideration such factors as length
of service of the requestor, ages and number of children involved, record of individual and the Commanding
Officer's evaluation of the situation. Any Waiver so granted will be effective only so long as parenthood,
stepparenthood or custody does not conflict with normal career assignment.
The present policy is reflected in MCO 500.12 of July 16, 1975:
3. Policy. Women Marines who are pregnant may, upon request, be discharged or retained on active duty
if otherwise qualified. The fact of pregnancy or parenthood does not entitle women Marines to special
treatment or consideration except as otherwise specified in this Order. In specific regard to unavailability
for assignments, women Marines who remain on active duty while parents are guaranteed no special
consideration in duty assignments or duty stations based solely on pregnancy or the fact that dependents are
involved. Commanding officers will initiate action for discharge citing the appropriate provisions of reference
(a) in the case of women Marines who fail to maintain themselves reasonably available for duty and productive
as Marines after becoming parents.
The character of the discharge certificate issued under the regulation, note 1 supra, is ‘as warranted by the
woman member's service record.’
From September 4, 1970, to June 1, 1972, MCO P1100.61B P2209 provided:
3. Women applicants who have a child or children under 18 years of age are unacceptable for enlistment
or reenlistment. The term ‘child or children’ means offspring of the woman herself, stepchildren, adopted or
foster children. The fact that she has surrendered all rights to custody or control of the child or children through
divorce proceedings or through formal adoption does not alter her status of unacceptability for enlistment
or reenlistment.
Appellant's denial of reenlistment under this regulation is not ‘separately challenged’ on appeal, see note
18 infra.
This was, as Note, Pregnancy Discharges 576, suggests, a ‘rather extraordinary approach.’ See Gunther,
The Supreme Court, 1971 Term—Forewood: In Search of Evolving Doctrine on a Changing Court: A Model
for a Newer Equal Protection, 86 Harv.L.Rev. 1, 41—43 (1972) (advocating equal protection analysis as

2
3

4

Railway Express Agency, Inc. v. New
means-focused rather than due process as ends-focused). See
York, 336 U.S. 106, 111, 69 S.Ct. 463, 93 L.Ed. 533 (1949) (Jackson, J., concurring).
5

The Court noted that the different treatment resulted not from mere administrative convenience as in

Reed

Frontiero v. Richardson, 411 U.S. 677, 93
v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971), and
S.Ct. 1764, 36 L.Ed.2d 583 (1973). Rather it resulted from the fact that female line officers, because of the
restrictions under 10 U.S.C. s 6015 from participating in combat and most sea duty, do not have opportunities
for professional service equal to those of male line officers. On this basis, it was held Congress could rationally
conclude that a longer period of tenure for women was necessary to give them a fair and equitable career
advancement. Any reverse discrimination against male officers was not a denial of equal protection.
6

Cf.

Ex parte Milligan, 71 U.S. (4 Wall.) 2, 18 L.Ed. 281 (1866);

54, 34 L.Ed. 636 (1890);

Johnson v. Sayre, 158 U.S. 109, 15 S.Ct. 773, 39 L.Ed. 914 (1895);

v. Kahanamoku, 327 U.S. 304, 66 S.Ct. 606, 90 L.Ed. 688 (1948);
S.Ct. 1045, 97 L.Ed. 1508 (1953);
L.Ed. 8 (1955);

In re Grimley, 137 U.S. 147, 11 S.Ct.
Duncan

Burns v. Wilson, 346 U.S. 137, 73

United States ex rel. Toth v. Quarles, 350 U.S. 11, 76 S.Ct. 1, 100

O'Callahan v. Parker, 395 U.S. 258, 89 S.Ct. 1683, 23 L.Ed.2d 291 (1969). See generally

7

Mindes v. Seaman, 453 F.2d 197, 199—201 (5th Cir. 1971).
The equal protection clause is applicable to the federal government under the due process clause of the

8

Fifth Amendment.
Bolling v. Sharp, 347 U.S. 497, 74 S.Ct. 693, 98 L.Ed. 884 (1954). See Schlesinger v.
Ballard, 419 U.S. 498, 500 n.3, 95 S.Ct. 512, 42 L.Ed.2d 610 (1975).
See Gunther, note 4 supra, at 29—30.
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9

Were such a classification at issue, there would still be a policy argument as to whether mandatory discharge
would not in fact reduce combat readiness by increasing turnover rates and wasting personnel, disrupting
existing units and production teams. See,
1971); Note, Pregnancy Discharges 589.

10

Struck v. Secretary of Defense, 460 F.2d 1372, 1377 (9th Cir.

The physical disability of the pregnant woman is temporary only.
Cleveland Bd. of Educ. v. LaFleur, 414
U.S. 632, 94 S.Ct. 791, 39 L.Ed.2d 52 (1974). The fact that pregnancy is the only disability which results in
parenthood is immaterial since the mandatory discharge regulation applied solely to pregnant women rather
than to any woman wishing to keep her child after birth, or to any individual about to become a parent. Of
course, if the woman who gives birth to a child would prefer to be with the child rather than to perform her
service duties, it would be simple enough to grant her a discharge at her request, and indeed this is presently
the Corps' procedure, see note 1 supra.
See note 1 supra, regarding current Marine Corps procedure. Other branches have instituted retention
procedures whereby the military may waive the discharge of pregnant women. AR 635—200 (21 June
1972) (Army Enlisted Personnel); NPM 3850220(2) (October 1972) (Navy Enlisted Personnel). Air Force
regulations, like current Marine Corps regulations, provide that the status of a pregnant service woman is
not affected on account of pregnancy unless discharge is requested by the woman herself. AFM 39—10
(immediate action changes 19 March 1975) (Air Force Enlisted Personnel). Whether similar revisions may
have been made since 1972 in Army and Navy regulations has not been brought to our attention.
This analysis has been criticized in Note, Irrebuttable Presumptions: An Illusory Analysis, 27 Stan.L.Rev. 449
(1975); Note, The Irrebuttable Presumption Doctrine in the Supreme Court, 87 Harv.L.Rev. 1534 (1974). See
also The Supreme Court, 1974 Term, 89 Harv.L.Rev. 77—85 (1975). But see Note, Irrebuttable Presumptions
as an Alternative to Strict Scrutiny: From Rodriguez to LaFleur, 62 Geo.L.J. 1173 (1974).
See also Note, Pregnancy Discharges 583—93.
In the other military cases Captain Struck lost her suit for an injunction to prevent her discharge, but was

11

12

13
14

subsequently reinstated by the Air Force.

Struck v. Secretary of Defense, 460 F.2d 1372 (9th Cir. 1971),

cert. granted,
409 U.S. 947, 93 S.Ct. 292, 34 L.Ed.2d 217, vacated and remanded, 409 U.S. 1071, 93
S.Ct. 676, 34 L.Ed.2d 660 (1972). Lieutenant Gutierrez received a preliminary injunction preventing her
discharge, lost her suit for a permanent injunction, Gutierrez v. Laird, 346 F.Supp. 289 (D.D.C.1972), but
later received retention by the Air Force. Note, Pregnancy Discharges 574. Airman Robinson received a
preliminary injunction preventing her discharge, and summary judgment was subsequently granted in her
favor, although whether for a declaratory judgment or a permanent injunction against her discharge does not
appear. Robinson v. Rand, 340 F.Supp. 37 (D.Colo.1972).
Mandamus jurisdiction udner 28 U.S.C. s 1361 ‘permits flexibility in remedy,’ so that injunctive and declaratory
relief are not inconsistent with its jurisdictional basis. Burnett v. Tolson, 474 F.2d 877, 883 & n. 10 (4th Cir.
1973); see Brown v. Schlesinger, 365 F.Supp. 1204, 1206—07 (E.D.Va.1973). See also Byse & Fiocca,
Section 1361 of the Mandamus and Venue Act of 1962 and ‘Nonstatutory’ Judicial Review of Federal

15

Administrative Action, 81 Harv.L.Rev. 308, 350—51 (1967). But see
Prairie Band of Pottawatomie Tribe of
Indians v. Udall, 355 F.2d 364, 367 (10th Cir.), cert. denied, 385 U.S. 831, 87 S.Ct. 70, 17 L.Ed.2d 67 (1966).
In a suit in the nature of mandamus under 28 U.S.C. s 1361 the performance of a constitutional duty may

16

be enjoined where no other relief is available. See Burnett v. Tolson, 474 F.2d 877 (4th Cir. 1973);
Carter
v. Seamans, 411 F.2d 767, 773 (5th Cir. 1969), cert. denied, 397 U.S. 941, 90 S.Ct. 953, 25 L.Ed.2d
121 (1970). It does not appear that appellant planned to apply for further extensions of her once already
extended term of service, or if she had applied whether any extensions would have been accorded her.
Therefore the district court's consideration of the relief to be awarded will be focused presumably only upon
appropriate compensation for the approximately 20-month term appellant might have served had she not
been mandatorily discharged but given an individualized determination of her continuing fitness to serve.
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There appears to be no reason that back-pay damages calculated according to ordinary principles of damage
law would not be adequate relief.
We assume that in requesting relief in the form of damages appellant recognized that her claim would not
exceed $10,000, up to which amount the district court has concurrent jurisdiction with the Court of Claims to

17

award under

28 U.S.C. s 1346(a)(2). See

Carter v. Seamans, 411 F.2d 767, 771—72 (5th Cir. 1969),

Parrish v. Seamans, 343 F.Supp. 1087,
cert. denied, 397 U.S. 941, 90 S.Ct. 953, 25 L.Ed.2d 121 (1970);
1092—93 (D.S.C.1972), aff'd, 485 F.2d 571 (4th Cir. 1973). If appellant's claim for damages exceeds $10,000
s 1346(a)(2) to award such damages, and appellant must
the district court is without jurisdiction under
take this claim for relief to the Court of Claims. See Carter v. Seamans, supra.
Appellant was denied reenlistment because at the time she had a dependent child. See note 3 supra.
Appellant's brief states, in its statement of the case:
Appellant's rejection for reenlistment is not separately challenged in this appeal because it was a part of the
course of events stemming from her unconstitutional discharge.
Since this issue was neither briefed nor argued, we take appellant at her word and do not consider the
constitutionality of the regulation denying her reenlistment in January, 1971.
Five years after appellant's discharge, the Board's procedural regulations were further amended to prohibit
recommendations for re-enlistment. 32 C.F.R. 724.33 (1975). In light of the language it is uncertain whether
the Board retains authority to recommend reinstatement. In such circumstances, exhaustion of remedies

18

1

is required to permit the Board to determine the scope of its remedial powers.
Bolger v. Marshall, 90
U.S.App.D.C. 30, 193 F.2d 37, 39 n.5 (1951).
Even on the assumption that the Discharge Board was stripped of this power when the regulations were
amended, such relief was, nonetheless, available to appellant for almost five years after her discharge.
The Fay v. Noia doctrine which ascertains the availability of remedies at the time of the institution of a
habeas petition has not been adopted in the military context even in cases involving court martial convictions.
See, Sherman, Judicial Review of Military Determinations and the exhaustion of Remedies Requirement, 55
Va.L.Rev. 483, 501 (1969). Even if Fay v. Noia were applicable to this case, review was still available at the
time of commencement of this action. See text, infra.

End of Document
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455 F.Supp. 291
United States District Court, District of Columbia.
Yona OWENS et al., Individually and on behalf
of all others similarly situated, Plaintiffs,
v.
Harold BROWN, Secretary of Defense and W.
Graham Claytor, Secretary of the Navy, Defendants.
Civ. A. No. 76-2086.
|
July 27, 1978.
Synopsis
Action was brought challenging statutory ban on assignment
of female personnel to duty on navy vessels other than
hospital ships and transports. Motion was filed to certify
suit as class action. In addition, cross motions for summary
judgment on the merits were filed. The District Court,
Sirica, J., held that: (1) suit was appropriate for class
action treatment; (2) military judgments by political branches
are reviewable by the courts for constitutional infirmities;
(3) degree to which sex-centered generalizations actually
comport with facts must be substantial to withstand equal
protection challenge; (4) absolute ban on assignment of
female personnel to sea duty, except on certain ships, abridges
equal protection guaranty embodied in due process clause
of Fifth Amendment, and (5) whatever problems might arise
from integrating ships or crews were matters that could be
dealt with through appropriate training and planning.
Certifications granted; summary judgment for plaintiffs.
Procedural Posture(s): Motion for Summary Judgment.
Attorneys and Law Firms
*293 Marjorie M. Smith, Jill Laurie Goodman, Susan Deller
Ross, New York City, Katherine A. Mazzaferri, Trudy Levy,
Washington, D. C., for plaintiffs.
Earl J. Silbert, U. S. Atty., Michael J. Ryan, Lt. Arthur P.
Leary, JAGC, USNR, Washington, D. C., for defendants.

ORDER GRANTING CLASS CERTIFICATION
SIRICA, District Judge.
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The only serious objection to certifying this case as a (23)b(2)
class action on behalf of Navy women stems from the concern
voiced by defendants that some female personnel may not
share plaintiffs' desire to remove the statutory bar of 10 U.S.C.
s 6015 (1970) that prevents their being assigned to duties
aboard Navy vessels. Defendants point is not well taken for
two principal reasons.
First, defendants have not substantiated their concern that
there is actually an antagonism among Navy women
concerning duty assignment aboard Navy ships. In an effort
to illustrate a difference in opinion in this respect, defendants
point only to the results of an unpublished and admittedly
inconclusive survey that was taken by defendants' employees
of 81 female members of the Navy. While this survey shows
that some of the persons interviewed “do not think women
should go to sea,” the overwhelming consensus is to the
contrary.
More importantly, even accepting defendants' assertion of
a division of opinion among class members, this difference
does not appear to be legally significant on the question of
class certification. The issue in this case is not whether the
Navy must assign female personnel to ship duty against their
wishes. Rather, the question is whether Navy authorities must
exclude women from ship assignments whether or not they
wish to go to sea. Viewing the issue in this light, it appears
that any antagonism that may exist among class members
is insignificant since it can readily be obviated by the Navy
Department itself when it develops policies concerning the
assignment of women aboard Navy vessels. Commanding
officers enjoy broad discretion in making duty assignments;
and certainly, in assigning women to duty, the Navy can
take account of the fact that some females may have joined
the service with neither an expectation nor a desire to serve
aboard Navy ships. See Defs. Ans. to Pl. Sec. Int. No. 21. In
short, it is in defendants' power to obviate any adverse effect
that might flow from the difference in attitude that they offer
as grounds for denying class certification.
Accordingly, because the Court finds that all requirements of
rule 23(a) and
23(b)(2) are satisfied in this instance, it
is by the Court this 27th day of July, 1978,
ORDERED that plaintiffs' motion for class certification be,
and the same hereby is, granted, and the class is defined to
consist of all women serving in the Navy who are or will
be adversely affected in their *294 service careers by the
enforcement of 10 U.S.C. s 6015 (1970).
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OPINION
This civil rights action presents a challenge to the
constitutionality of a federal statute that bars women members
of the Navy from performing any duty in any capacity
aboard any ship that is currently in service in the Navy's
fleet. The provision that occasions this challenge is 10
U.S.C. s 6015 (1970). 1 Section 6015 begins by conferring
on the Secretary of the Navy broad discretion to qualify
women for naval duty and to prescribe the range of their
training and assignments. But the statute concludes with
an absolute prohibition that prevents the Secretary from
exercising his discretion to assign female personnel to duty at
sea. Plaintiffs, a group of female officers and enlisted women
in the Navy, challenge this prohibition as abridging the equal
protection guarantee embodied in the due process clause
of the fifth amendment. 2 Their complaint seeks an order
declaring section 6015's absolute bar unlawful and enjoining
defendants, the Secretary of the Navy and the Secretary of
Defense, from relying on it when formulating policy for the
training and assignment of Navy women to duty. 3 As will
appear more fully below, plaintiffs' position is well taken.
The application of developing equal protection principles
convinces the Court that to the extent that section 6015
operates without counter-balancing justification to foreclose
the discretion of the Secretary of the Navy regarding the
assignment of female personnel to duty aboard Navy vessels,
the sweep of the statute is too broad to pass constitutional
muster.
I. Facts and Background
Out of a total personnel complement of approximately half a
million individuals, there are some 25,000 women currently
serving in the Navy. This number reflects a marked increase
in the recruitment of females over recent years and is part
of a general trend towards relying more heavily on female
personnel to fill the ranks of the several military forces.
But none of these many thousands of Navy women is
presently permitted to hold any of the wide range of positions
available aboard the Navy's fleet. This holds true even
when commanding officers find particular women recruits
equally as qualified for particular assignments as their male
counterparts. This is also the case even when their superiors
find them affirmatively more qualified. The reason for this
mandated disparate treatment is section 6015, a provision that
allows of but one distinction, that of male and female.
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The distinction wrought by the statute is the source of
numerous and easily documented differences in the prospects
facing men and women members of the Navy. But none is
more pronounced than exists in the area of duty assignments.
The range of duties and assignments available to female
members of the Navy is severely restricted *295 in
comparison with assignments open to men for the simple
reason that, under the statute, women are eligible exclusively
for shore duty, while their male counterparts may serve both
on shore billets and in the more numerous positions available
at sea. This disparity stands out starkly when a comparison
is made between the categories of job classifications that are
open to members of the respective sexes. Of the scores of
ratings and career classifications available in naval service,
females are barred from all but a small fraction, while men,
by contrast, are allowed to compete for all available positions.
Women are not only excluded from billets that involve
assignments at sea, they are also precluded from a significant
number of shore billets because these posts are restricted to
persons who are Eligible for duty aboard ships.
The exclusion of women from most job classifications also
operates to preclude them from gaining access to a wide range
of opportunities for the development of job skills and areas of
technical expertise. There is presently little reason for military
officials to train and qualify female members to perform
jobs that are foreclosed to them by statute. And the Navy
has understandably and with almost uniform consistency
refrained from training women for callings reserved entirely
for members of the opposite sex. Aside from the obvious
effect this has on the advancement of females within the Navy,
this limitation works the additional consequence of depriving
women members of skills that in all likelihood will prove
vital to their ability to compete for and secure satisfactory
employment when they end their military careers and reenter
the private sector.
The disadvantage faced by women in the private sector as
a result of section 6015 is heightened by the fact that the
statute effectively places a ceiling on the level of female
recruitment by the Navy. Despite the current policy to enlarge
the female component in the naval forces, the fact remains
that only so many shore-confined members are capable of
being integrated into a contingent that is “organized, trained
and equipped primarily for prompt and sustained combat
incident to operations at sea.” 10 U.S.C. s 5012(a) (1970). The
practical effect of this limitation is that a disproportionately
small number of women will have the opportunity to embark
upon a career whose successful completion carries with it
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numerous and economically significant veterans' benefits and
preferences.
But a career in the Navy is not measured entirely in terms
of the employment opportunities and veterans' privileges
that accompany military service. There is in addition to the
practical benefits that inure upon serving in the Navy a moral
element that forms an integral part of the overall experience.
This springs from the idea of individuals taking part in an
essential national enterprise to the limits of their abilities. This
aspect of a naval career is not something plainly reserved for
one gender rather than the other. But because of section 6015,
sex is required to take precedence over individual ability
where the essential part of naval service is concerned.
Significantly, none of the limitations and disadvantages
facing Navy women is traceable to any studied evaluation
made of male and female capabilities that reveals that women
lack the native ability to perform competently in positions
held exclusively by men. Indeed, several reports on the
subject made under military auspices suggest that just the
opposite is true with respect to some women and some
positions. The distinction is rather the product of the statutory
presumption reflected in section 6015 that all women are
unqualified to discharge any of the duties performed on any
of the Navy's ships.
For obvious reasons, the harsh effects occasioned by this
presumptive disqualification in individual cases are not
difficult to picture. They are amply illustrated by looking at
the limitations placed on the military careers of several of
the plaintiffs named in this action. Plaintiff Yona Owens, for
example, serves in the Navy as an Interior Communications
Electrician. Her position involves the repair and maintenance
of sophisticated electrical equipment *296 that is primarily
used for navigation and found aboard Navy ships. To
develop and utilize her skills more fully, plaintiff Owens
has requested that she be assigned to a shipboard position.
However, because of section 6015, the Navy has refused
to even consider her for duty at sea irrespective of her
personal qualifications. The Navy has similarly refused to
consider plaintiff Natoka Peden, a photographer and diver, for
assignment as a support diver because the diving unit with
which she wishes to work is deployed from a ship. This, too,
is without regard to plaintiff Peden's individual abilities.
Plaintiff Kathleen Byerly is a naval officer with
approximately twelve years of experience. Ranked as
a lieutenant commander, and recognized by the Navy
as a distinguished officer, she holds the position of
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Aide and Flag Secretary to the Commander Training
Command in the Pacific Fleet. This assignment entails the
performance of administrative and liaison functions between
the commanding admiral, his staff and his ten subordinate
commands. Plaintiff Byerly is the first woman to hold
a position of this type. But unlike male officers with
comparable backgrounds and experience, she is precluded
by section 6015's absolute prohibition from advancing to
the prized position of shipboard command. This is so solely
because the command of a vessel necessarily involves an
assignment at sea and because plaintiff Byerly is a female.
Like plaintiff Byerly, plaintiff Joellen Drag serves as a
naval officer. As part of an experimental program, the
Navy recruited her to become a member of the first group
of women to be trained as Navy pilots. After qualifying
as a helicopter pilot, plaintiff Drag was assigned to a
support squadron whose primary function involves servicing
vessels at sea with supplies. This duty typically requires
a temporary assignment to a supply ship and regular
flights to and from cruising vessels. Yet because of section
6015, plaintiff Drag is barred from this kind of duty,
while equally qualified males are not. As her commanding
officer noted to the Secretary of the Navy, plaintiff Drag
“is excluded from virtually all operational commitments
routinely undertaken by her contemporaries” despite her
“demonstrated outstanding performance in all aspects of
her assigned duties.” 4 In addition, this same limitation on
assignments also impairs plaintiff's ability to accumulate the
flight time she needs to advance to higher ratings even as a
Shore -based aviation specialist. The reason is that helicopter
pilots are required as a condition to advancement to qualify
as aircraft commanders with 300 hours of flight time, a goal
that is made especially difficult for women because of the
scarcity of flight opportunities that are not precluded by the
broad sweep of the statute.
The obstacles to career development and national service
faced by these women are by no means unprecedented.
Traditionally, service in the Navy has been a masculine
calling and until World War II the only females allowed
to serve as members of the Navy were employed in the
traditional areas of nursing and office work. 5 Constraints on
female service in the naval forces were somewhat relaxed,
however, in 1948 with the enactment of the Women's Armed
Services Integration Act. 6 This piece of legislation signified
a major step in the direction of expanding the range of
career opportunities available to women interested in pursing
a career in the Navy and towards equalizing the distribution
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of privileges and benefits that accompany naval service. 7
But it also contained fundamental limitations. 8 One of the
most prominent of these restrictions is the absolute bar against
shipboard duty currently reflected in 10 U.S.C. s 6015 (1970).
*297 Many of the limitations brought into effect by the
Integration Act of 1948 were removed by amendments passed
in 1967. 9 These changes were for the most part directed at
eliminating general ceilings on the level of female recruitment
and specific restrictions on the ability of women to hold
permanent positions in some of the Navy's higher grades. 10
The 1967 amendments did not, however, modify the scope of
section 6015's blanket prohibition. Far from doing that, they
heightened the adverse effect of the constraint by allowing
an increasing number of female members to enter the Navy
and advance upward through the ranks, while at the same
time denying them the career opportunities that comprise the
primary mission of the naval forces.
The decision in 1970 to end the draft added a significant
impetus for military authorities to reevaluate the utilization
of women in the armed services. 11 This reevaluation
was necessitated because of the serious and evenly
debated question concerning the ability of the military to
recruit sufficient numbers of male volunteers without an
unacceptable increase in costs and without compromising the
quality of new recruits. 12 The effort was also influenced by
congressional approval of an Equal Rights provision that did
not contain an exception for military affairs. 13 An exception
of this kind was offered during the debate on the Equal Rights
Amendment, but was defeated by a wide margin. 14 Finally,
the reevaluation of the issue of women in the military was
occasioned by the enactment of legislation 15 in 1975 that
allowed the admission of women to the military academies,
the primary source of combat officers, and by the introduction
of several bills 16 to prohibit the exclusion of women from
combat duty.
As part of this review process, a number of studies were
undertaken to look into the relationship between women in
the military and military needs and effectiveness. 17 These
reports recognize that the projected decline in the number of
eligible males makes an increase in the number of women
recruits inevitable. 18 In addition, once female enlistments
are significantly increased, considerations of personnel
management and flexibility require a corresponding
expansion in female utilization. 19 This is because, as the
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Deputy Chief of Naval Personnel recently explained, “If you
build into your structure too many people who can't go to sea,
then this interferes with the rotation of those who can go either
place, and who are experienced.” 20
These reports also recognize that the female population
offers a greater reservoir of quality recruits than the male
population. 21 Indeed, statistics compiled by the *298
Defense Department reveal that female recruits are on the
average brighter than their males counterparts, test higher
in areas that are used to predict success in the military and
are more apt than males to remain in the military beyond
their minimum terms. 22 Moreover, “As male recruiting
pressure tightens, these differences in quality between the
marginal male and female accession can be expected to widen
further.” 23
Cost savings to the military are also a likely consequence of
increasing the utilization of women in the armed forces. The
marginal cost of recruiting high quality men is approximately
$2,000 in comparison with $150 for recruiting women of
equal quality. 24 This figure for women compares favorably
with the cost of enlisting lower quality men, leading military
authorities to conclude: “If women can do enough of the
jobs which must be done, considerable savings can be
realized.” 25 The importance of these savings is particularly
apparent given the fact that with the recent decision to employ
an all-volunteer military force, increasing expenditures are
necessary to maintain an adequate number of recruits. 26
“Indeed, whether this nation can sustain its armed forces
solely by voluntary means could well depend on how
effectively the female labor resource is employed.” 27
Based on the information brought out in these studies and
by an experiment conducted between 1972 and 1974 in
which women were allowed to take part in the general
management of a Navy vessel, 28 the Department of Defense
has forthrightly looked for ways to increase the use of
women in the Navy. 29 But the broad sweep and absolute
terms of section 6015 have effectively thwarted military
authorities in their attempt to expand female utilization. The
realization that the statutory bar is as far reaching as the broad
terms of the section imply has prompted the Department
of Defense to initiate efforts to amend the statute so as to
limit the prohibition against women serving on shipboard
billets. 30 The Department, through the Secretary of the
Navy, has not taken the position that section 6015 should be
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repealed completely. This is because the likely effects of Total
integration on military effectiveness is presently unclear. But
the Department is clear about the positive effects that will
flow from moving in measured steps to Enlarge the areas of
female utilization.
The amendments proposed by the Navy to modify section
6015 are limited yet, when the opportunities presently open
to female members are considered, they are by no means
insignificant. The proposed changes would make it possible
to assign qualified women to temporary duty on any vessel not
engaged in combat missions and to permanent duty on vessels
of a classification similar to hospital ships and transports. 31
This relaxation of the statutory bar would of necessity
broaden the training and occupational opportunities open
to female recruits and officers by initiating the assignment
of both male and female personnel to shipboard duties. In
addition, the proposal would enhance career opportunities for
Navy women by opening up additional ratings *299 and
classifications that are currently precluded by the statute. 32
The support shown for the proposal by the Navy and
the Department of Defense has created somewhat of an
anomaly in the context of the present litigation. In seeking
a partial repeal of section 6015, defendants have taken the
position that an absolute prohibition against women serving
aboard Navy ships is undesirable as a matter of policy and
unnecessary as a matter of military preparedness. However,
in defending the lawfulness of the provision against plaintiffs'
constitutional challenge, defendants have maintained that the
classification drawn by section 6015 nevertheless rests on
legitimate considerations that justify the disparate treatment
accorded Navy men and women. These seemingly conflicting
assertions have required defendants to walk somewhat
of a narrow line between the two sides of an apparent
contradiction. They also explain why defendants have chosen
to press the point that the constitutionality of section 6015
raises a nonjusticiable political question. However, for the
reasons that follow, the Court is convinced that the distinction
drawn by the statute is capable of judicial review and that, to
the extent that it represents a generalization about women that
even the highest defense authorities concede is unsound, it is
not “substantially related to the achievement of . . . (important
governmental) objectives.”
Craig v. Boren, 429 U.S. 190,
197, 97 S.Ct. 451, 457, 50 L.Ed.2d 397 (1976).
II. Plaintiffs' Claims are Justiciable.
Defendants preface their defense on the merits in this case
with the claim that because military affairs are implicated, the
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issue of section 6015's constitutionality raises a nonjusticiable
political question. The focus of this argument is on provisions
of the Constitution that empower the Congress 33 “To provide
and maintain a Navy” and the President 34 to act as the
“Commander in Chief of the . . . Navy of the United States.”
Defendants read these provisions as signifying an intent to
commit decisions regarding the military to the discretion of
the legislative and executive branches of government and to
leave no room for the third branch to exercise independent
review. This argument proves too much, however. 35
To be sure, a high degree of deference is owed to the political
branches of government in the area of military affairs. This is
so for obvious and compelling reasons. To begin with, there
are few “area(s) of government activity in which the courts
have less competence” to act than in the highly specialized
field of military decisionmaking.
Gilligan v. Morgan, 413
U.S. 1, 10, 93 S.Ct. 2440, 2446, 37 L.Ed.2d 407 (1973).
Oversight of military operations typically involves “complex,
subtle and professional” judgments that are best left to those
steeped in the pertinent learning. Id. Moreover, defense
decisions arise in the *300 context of an area of national
concern unparalleled in importance to the nation as a whole
and thus are of the sort customarily entrusted to the political
branches of government. “In framing policies relating to the
great issues of national defense, the people are and must be,
in a sense, at the mercy of their elected representatives.”
Pauling v. McNamara, 118 U.S.App.D.C. 50, 53, 331
F.2d 796, 799 Cert. denied, 377 U.S. 933, 84 S.Ct. 1336,
12 L.Ed.2d 297 (1964). Beyond that, there are essential
differences between the military and civilian communities
that counsel strongly in favor of executive autonomy in
military matters subject to legislative guidance. By contrast
to the relationship between the government and employees
and citizens, the defense establishment relates to military
personnel as “employer, landlord, provisioner and lawgiver
rolled into one.”
Parker v. Levy, 417 U.S. 733, 751,
94 S.Ct. 2547, 2559, 41 L.Ed.2d 439 (1974). This allencompassing relationship is one that is largely unfamiliar to
the courts and, coupled with the peculiar demands of military
discipline and duty, adds impetus to the idea that military
judgments deserve an especially high degree of respect.
Properly understood, these prudential and separation of
powers considerations settle the point that courts should
ordinarily exercise a large measure of self-restraint when
asked to “interpose the judicial will above that of the Congress
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and the President.”
Pauling, supra, 118 U.S.App.D.C. at
53, 331 F.2d at 799. But by the same token they do not of
necessity compel the courts to abdicate their responsibility
to decide cases and controversies merely because they arise
in the military context. Contrary to defendants' assertion, the
deserved margin of latitude afforded the political branches
of government in rendering military judgments seems As
a general matter to figure more prominently into whether
particular decisions are lawful than into whether they
are susceptible to review at all. Whether the deference
due particular military determinations rises to the level
of occasioning nonreviewability is a question that varies
from case to case and turns on the degree to which the
specific determinations are laden with discretion and the
likelihood that judicial resolution will involve the courts in
an inappropriate degree of supervision over primary military
activities. See

Gilligan v. Morgan, 413 U.S. 1, 93 S.Ct.

2440, 37 L.Ed.2d 407 (1973); Mindes v. Seaman, 453 F.2d
197, 201-202 (5th Cir. 1971). Adoption of defendants' blanket
assertion would blur these important distinctions.
This conclusion finds firm support in the case law. The
leading precedent is
Schlesinger v. Ballard, 419 U.S.
498, 95 S.Ct. 572, 42 L.Ed.2d 610 (1975). In that case, a
Navy lieutenant brought suit to challenge a federal statutory
scheme that favored the promotion of women officers over
men. Plaintiff claimed that this difference in personnel
policy offended the equal protection guarantee of the fifth
amendment. Ultimately, plaintiff's challenge was rejected by
the Supreme Court. But significantly the Court did not reach
this result by refraining from a decision on the merits based
on notions of nonreviewability. Quite to the contrary, the
Court resolved the dispute by applying substantive equal
protection principles and by concluding that the disparate
treatment occasioned by the statutory arrangement was
rational because, as a result of 10 U.S.C. s 6015 (1970),
“female lieutenants will not generally have compiled records
of seagoing services comparable to those of male lieutenants.”
Id. at 509,

95 S.Ct. at 577. 36

Nor did considerations of deference for the other branches of
government prevent substantive review of military personnel
policies in
Frontiero v. Richardson, 411 U.S. 677,
93 S.Ct. 1764, 36 L.Ed.2d 583 (1973). *301 There, a
statutory difference between male and female members of
the uniformed services that involved entitlements to housing,
70

medical, and dental benefits was stricken on equal protection
grounds. A review of the Court's decision shows not the
slightest hesitancy about reaching the merits even though
military affairs were involved.
In a like vein, deference for legislative and executive
oversight of the military did not preclude independent review
in Parker v. Levy, 417 U.S. 733, 94 S.Ct. 2547, 41 L.Ed.2d
439 (1974). At issue in Parker was the constitutionality of
Army regulations that permitted the courtmartial of a military
physician for making disrespectful and disloyal statements
to other military personnel. Even though the case presented
a question touching upon the discretionary area of military
discipline, the Court went forward to reach the merits. In
so doing, it implicitly recognized that while the obvious
differences between the military and civilian communities
provide the backdrop against which to test the lawfulness of
military decisions, they do not of necessity furnish a basis for
foregoing review.
Nor are Schlesinger, Frontiero and Parker the only authorities
to uphold the ability of the courts to inquire into internal
military affairs. Indeed, as the Court of Appeals for the
Second Circuit has noted, “a succession of cases in this
circuit and elsewhere has reiterated the proposition that the
military is subject to the Bill of Rights and its constitutional
implications.” Crawford v. Cushman, 531 F.2d 1114, 1120
(2d Cir. 1976). In the First Circuit, for example, the reach
of the courts was held to extend to discharge petitions
where constitutional rights are at stake. See, e. g., Ashe v.
McNamara, 355 F.2d 277 (1st Cir. 1965). The decisions of
the Second and Fourth Circuits are to the same general effect.
See, e. g.,
Hammond v. Lenfest, 398 F.2d 705 (2d Cir.
1968); Reed v. Franke, 297 F.2d 17 (4th Cir. 1961). Other
cases from the Second and Fifth Circuits have allowed review
of military actions to determine whether they were undertaken
in compliance with constitutional guarantees, See, e. g.,
Crawford, supra, within the scope of official authority, See, e.
Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971), and
g.,
in conformity with applicable military regulations, See, e. g.,
Smith v. Resor, 406 F.2d 141 (2d Cir. 1969). In the District
of Columbia Circuit, the reach of judicial review was recently
upheld in Waldie v. Schlesinger, 166 U.S.App.D.C. 175, 509
F.2d 508 (1974), to allow an equal protection challenge to a
“men only” policy not unlike the one being challenged in the
case at bar. There, plaintiffs asserted the unlawfulness of a
policy that barred women from being admitted to the United
States Air Force and Naval Academies even for training “in
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specialties Which are open to women.” Id. 166 U.S.App.D.C.
37

at 177, 509 F.2d at 510 (emphasis original). Overturning
a decision granting the government's motion for summary
judgment, the Court quite forcefully indicated that a decision
on the substance of plaintiffs' claims was appropriate and
“remanded for a full trial on the merits.” Id. 166 U.S.App.D.C.
at 178, 509 F.2d at 511.
Defendants seemingly recognize that the weight of authority
is to allow independent review in the field of military affairs.
Nevertheless, they argue that in the context of this particular
case special factors call for the exercise of judicial restraint.
The first and foremost of these special considerations stems
from the view that a decision in plaintiffs' favor on the merits
of this case is apt to involve the court in the supervision of
military activities without the benefit of readily discoverable
standards. Defendants suggest that if plaintiffs' challenge is
actually reviewed and found to have merit, the inevitable
result will be for the Court to embark upon the unchartered
course of supervising the “full sexual integration *302 of
our armed services.” 38 Defendants conclude that a decision
of this magnitude is better left to the political branches in light
of “their more extensive resources” and expertise. 39
Were this a case like
Gilligan v. Morgan, 413 U.S. 1, 93
S.Ct. 2440, 37 L.Ed.2d 407 (1973), defendants' contention
would have force. Gilligan involved a suit brought by a group
of students at Kent State University to obtain review of the
activities of the Ohio National Guard. Plaintiffs sought neither
an award of damages nor an injunction to prevent specific
unlawful actions. Rather, they sought a comprehensive array
of injunctive remedies amounting to “continuing judicial
surveillance over the Guard” and the judicial promulgation of
“standards for the training, kinds of weapons and scope and
kinds of orders to control the actions of the National Guard.”
Id. at 6, 93 S.Ct. at 2443. Understandably, the Court relied
on nonjusticiability principles to overturn a decision by the
Sixth Circuit that would have assigned to a judge the task
of “evolving methods of training, equipping, and controlling
military forces.”

Id. at 8, 93 S.Ct. at 2445.

Gilligan is is not this case, however. Contrary to defendants'
contention, a decision favorable to the plaintiffs in this
case will most assuredly Not have the effect of requiring
“continuing judicial surveillance” over discretionary military
activities.
Id. at 6, 93 S.Ct. 2440. Far from doing that, a
decision in plaintiffs' favor will simply lift the bar contained
in section 6015 that currently prevents defense authorities
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from exercising Their discretion regarding female utilization
in the manner They see fit. 40 Unlike in Gilligan, a decision
here will properly leave to experts the task of making
“(t)he complex, subtle and professional decisions as to the
composition, training, equipping, and control of a military
force.”
Id. at 10, 93 S.Ct. at 2446. 41
Defendants also urge the Court to forego review in this case
on the grounds that a decision on the merits will likely affect
ongoing congressional consideration of the Navy's proposal
to amend section 6015. That, of course, may be true. Yet
defendants have offered no authority for the view that judicial
review of a statutory policy is in any way to be gauged to
the progress of legislative efforts to arrive at a new policy.
Moreover, even if it is assumed that a decision here will
influence consideration of the Navy's proposal, it is highly
unlikely that the effect will be adverse to the political process.
Indeed, resolution of plaintiffs' equal protection claims will in
all likelihood serve to focus the relevant issues and advance
the proposed amendments on the legislative agenda. 42
In sum, then, neither deference for the decisions of the
political branches of government in the area of military
affairs, nor concern about undue judicial intervention, nor
the likelihood of influencing legislative efforts to revise
section 6015 affords a principled basis for avoiding a decision
on the precise claims raised by plaintiffs in this case.
Notwithstanding defendants' argument to the contrary, these
considerations go more to whether section 6015's prohibition
is lawful and to the question of appropriate remedy, than to
whether the dispute is justiciable. Consequently, if section
6015 *303 is to be upheld, it must be because the statute
advances some important government policy.
III. Equal Protection
(1)
The Supreme Court first struck down a statute drawing a
classification between the sexes in 1971. 43 That result was
reached in
Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30
L.Ed.2d 225 (1971), a case in which a woman challenged
a state law that gave men a mandatory preference over
women for appointment as the administrators of estates. In
the ensuing seven years since Reed, the Court has had several
occasions to review provisions that in one way or another
have drawn distinctions between members of the opposite
sex. 44 The result is an uneven and somewhat unsteady trend
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in the development of a single body of principles to apply in
cases raising claims of sex discrimination.
This uncertainty arises less from the problem of identifying
the relevant factors to consider in reviewing sex
discrimination than from the problem of articulating a single
standard that is, on the one hand, strict enough to strike down
arbitrary and unreasonable classifications and that is, on the
other, flexible enough to uphold distinctions that bear a fair
relation to legitimate government purposes. Initially, the cases
focus on whether the classification under review stems from
an outmoded way of thinking about members of the opposite
sex. To the extent that differences in treatment can be traced
to overbroad generalizations about the roles played by men
and women in society, the approach is to view them with
suspicion. 45 This approach explains the results reached in
Stanton v. Stanton, 421 U.S. 7, 95 S.Ct. 1373, 43

the

L.Ed.2d 688 (1975),

Weinberger v. Wiesenfeld, 420 U.S.

636, 95 S.Ct. 1225, 43 L.Ed.2d 514 (1975) and
Frontiero
v. Richardson, 411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d 583
(1973), decisions. Stanton involved a statute that fostered
the idea that females reach the age of emancipation sooner
than their male counterparts. The Wiesenfeld decision struck
down a provision that presumed working women always to
be dependent on their spouses for support. And Frontiero
invalidated a federal law that reflected a similar notion about
women in the military.
Another essential factor identified in the cases is the
importance of the governmental objective that is sought
to be achieved by means of treating the sexes differently.
Administrative convenience in providing *304 men and
women government benefits according to different criteria
and procedures has generally been regarded as a low priority,
Califano v. Goldfarb, 430 U.S. 199, 217, 97 S.Ct. 1021,
51 L.Ed.2d 270 (1977),

Frontiero, supra, 411 U.S. at

688-89, 93 S.Ct. 1764, while public safety, Craig v. Boren,
429 U.S. 190, 199, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976),
efficiency in judicial administration, Reed, supra, 404 U.S.
at 75, 92 S.Ct. 251, and efforts to alleviate burdens that fall
more heavily on one sex than the other,
Schlesinger v.
Ballard, 419 U.S. 498, 508-509, 95 S.Ct. 572, 42 L.Ed.2d 610
(1975),
Kahn v. Shevin, 416 U.S. 351, 352-55, 94 S.Ct.
1734, 40 L.Ed.2d 189 (1974), are acceptable.
Just as critical a factor is the degree to which the classification
serves to advance the objective that the government has put
72

forward as the basis for the difference in treatment. Obviously,
if the classification under review bears no relation to the
statutory purpose, the distinction is suspect. That was the
situation in Wiesenfeld. At issue there was a statute that
purported to provide financial benefits to surviving parents
to make it easier for them to stay at home and care for
their dependent children. However, because the statute aided
only surviving mothers and not fathers, the classification
was found to be “entirely irrational” because the objective
of facilitating better care for dependent children did not
depend on the gender of the surviving parent.
420 U.S.
at 651, 95 S.Ct. 1225. Surviving fathers as well as mothers
needed financial assistance to remain home to care for
their children. Id. Moreover, even where a classification is
viewed as actually furthering a proper statutory purpose, the
distinction must bear a strong relation to the government's
objective. This requirement accounts for the result in Craig.
In that case, a drinking age differential for 18-20-yearolds was invalidated because the evidence failed to show a
“substantial” correlation between the classification and the
goal of highway safety.
429 U.S. at 204, 97 S.Ct. 451.
This principle also explains why the different treatment given
male and female officers and widowers and widows was
upheld in the Ballard and Kahn decisions. In those cases,
preferential treatment for women was found to be legitimate
because female officers were persuasively shown to be at a
disadvantage as compared to men in seeking promotions and
because the death of a spouse was proved to create a greater
financial burden on widows than on widowers.
at 508, 95 S.Ct. 572;

419 U.S.

416 U.S. at 355, 94 S.Ct. 1734.

While the cases since Reed make clear the factors that
are to be applied in sex discrimination cases, questions
persist concerning the precise way they are to be fashioned
together to form a single framework for review. 46 The most
important of these uncertainties relates to the requirement
that classifications between the sexes must advance legitimate
legislative objectives. The question concerns the degree of
correlation that must be shown between the differences in
treatment accorded to men and women and the objectives
sought to be achieved. This issue is of signal importance
because the required degree of correlation is the principal
factor that fixes the strictness with which gender *305
classifications are to be scrutinized. As the necessary measure
of correlation moves higher, the level of scrutiny intensifies
to the same extent, and as a weaker “congruence” becomes
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sufficient, the level of review is correspondingly relaxed.

appropriate language was added during the session. 54

Craig, supra, 429 U.S. at 199, 97 S.Ct. 451.
But a single standard seems to have emerged. As recently
formulated in the Craig decision and quoted with approval in
Goldfarb, the degree to which a “sex-centered generalization
actually comport(s) with fact,”
Craig, supra, 429 U.S. at
199, 97 S.Ct. at 458, must be substantial: “(t)o withstand
constitutional challenge, . . . classifications by gender must
be Substantially related to the achievement of (important)
objectives.” Goldfarb, supra,
S.Ct. at 457, Quoting,

430 U.S. at 210-11, 97

Craig, supra, 429 U.S. at 197, 97

S.Ct. 451 (emphasis supplied). 47 Judged by this standard,
the classification drawn by section 6015 fails to withstand
scrutiny.

(2)
In an effort to demonstrate the validity of section 6015's
prohibition, defendants maintain that the basic purpose of the
enactment was to increase the combat effectiveness of Navy
ships. 48 Unquestionably, this is a governmental objective of
the highest order and a purpose entitled to great respect. But
nowhere in the papers filed in this action have defendants
pointed to any evidence indicating that military preparedness
was indeed the objective behind the prohibition. The apparent
reason is that the part of section 6015 being challenged in this
lawsuit was added casually, over the military's objections and
without significant deliberation. 49
Section 6015 was enacted some 30 years ago as part of a
larger piece of legislation, requested by the military, that
50

first admitted women to regular, peace-time military duty.
A review of the legislative history behind the provision
reveals that section 6015 was originally introduced without
the proviso that prohibits women from serving aboard
Navy vessels other than hospital ships and transports. The
prohibition was added during committee hearings on the
legislation following an exchange between a committeeman
and Navy officials. 51 In response to an inquiry, the Navy
stated that while it had no present intention to assign
women to general shipboard duties, it “did not feel . . .
that it was necessary to write that into law.” 52 However,
the committeeman insisted that the question not be left to

73

the Secretary of the Navy's discretion, *306 53 and so

The discussion with the Navy officials sheds little light on
the rationale for excluding women members from serving
aboard naval ships. But this much appears to be certain.
The provision was not directed at enhancing military
preparedness because the sweep of the prohibition was
purposely extended to cover both combat assignments and
noncombat assignments. Nor was it inserted to take account
of the practical considerations associated with integrating
shipboard personnel, such as increased costs, the need
to equip ships to provide quarters for female personnel,
adjustments in functions, or the necessity of preparing
all male crews to accommodate their female counterparts.
The transcript of the hearing is conspicuously lacking in
deliberation on any of these points. Instead, the sense of the
discussion is that section 6015's bar against assigning females
to shipboard duty was premised on the motion that duty at sea
is part of an essentially masculine tradition.
Defendants seemingly recognize that this legislative
background tends to suggest a statutory purpose more related
to the traditional way of thinking about women than to the
demands of military preparedness. Nevertheless, they point
out that regardless of intent the statutory bar contained in
section 6015 serves a number of legitimate governmental
objectives. 55 The first and foremost of these is the objective
of maintaining the most effective naval combat force possible.
Defendants reason that inasmuch as broad prohibitions like
section 6015 have impeded military authorities in their efforts
to gather information about the capabilities of women and
the effects of enlarging female utilization, “there (remain)
a number of legitimate concerns with regard to full sexual
integration of the combat arms of the United States Armed
Forces.” 56 These concerns focus on the unknown effects that
full sexual integration might have on group dynamics under
Combat conditions, on the ability of the Navy to operate
as effectively as it might with all male Combatants, on the
capacity of the American people to accept the prospect of
female Combat casualties, and on the attitude of enemies to
engage the United States in Combat because of a perceived
weakness in our Combat arms. Defendants conclude that
“The fact that these are legitimate concerns to which there
are presently no considered and studied answers provides
a persuasive rationale for the present restrictions on full
integration.” 57
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This argument is unpersuasive. Defendants' line of reasoning
would have force if the issue in this case were the validity of
a statute that precluded women from being *307 considered
solely for shipboard Combat assignments. The same is true
if the effect of deciding this case in plaintiffs' favor were to
require the Full integration of men and women in the naval
forces. This is so because the seriousness of the unanswered
questions raised by defendants is alone a convincing reason
why no authority, whether legislative, executive or judicial,
should act to bring about the total integration of Navy women
into combat roles before the consequences have been fully
explored.

Unlike with the original version of section 6015, the proposed
amendments are based on evidence compiled as a result of

But the issue presented in this case is not whether the
naval forces should be completely integrated and the roles
of male and female members made perfectly equal. Nor is
the question whether Navy women should have the same
rights as men to receive assignments as combatants aboard
Navy ships. The issue is rather the validity of a prohibition
that not only forecloses the Navy's discretion to integrate
women into combat positions for which their qualifications
and the effects of their presence are unknown, but also bars
Navy authorities from exercising their discretion to assign
female personnel to noncombat duties for which they are or
can be qualified. Contrary to defendants' assertion, then, the
question presented is the reasonableness of a statutory bar
that draws no distinctions based on considerations of military
effectiveness among any of various assignments available to
Navy personnel on ships.

of Defense.” 64
These considerations are particularly well suited for study
by Congress in regards to defining the limits of female
utilization in the Navy. But they are also highly relevant to
the question of whether section 6015 is “ so unjustifiable as to

Once the questions about full sexual integration and combat
assignments are put aside, the overbreadth of section 6015
becomes apparent. Significantly, defendants do not make
the argument that the demands of military preparedness
and effectiveness justify excluding All women from All
shipboard duties. Nor could they given the fact that they
have proposed changes in section 6015 58 that would permit
qualified women to serve on ships in a wide variety of
noncombat positions. 59 As the Secretary of the Navy has
observed, “the revised law would permit temporary duty
assignments of women on any naval vessel not engaged or
expected to be engaged in combat.” And as the Secretary has
also noted, if the absolute bar contained in section 6015 were
lifted, “women pilots could land aircraft on a carrier, women
inspectors and technicians could go aboard a destroyer or
cruiser, and our female midshipmen could get real training at
sea.” 60

studies and experiments conducted by military authorities. 61
This information shows not only that women can “capably
perform” at sea, but also that increasing the range of their
assignments will enhance “the operational effectiveness and
flexibility of available forces.” 62 Moreover, “more efficient
utilization of women” will help to solve the “particularly
worrisome” problem posed by “(t)he shrinking manpower
pool that we see in front of use in the next decade.” 63 And
finally, permitting women to serve aboard ships “would not
increase the budgetary *308 requirements of the Department

be violative of due process.”
Bolling v. Sharpe, 347 U.S.
497, 499, 74 S.Ct. 693, 694, 98 L.Ed. 884 (1954). The core
protection afforded by the equal protection component of the
fifth amendment is that laws favoring members of one gender
and disadvantaging members of the other be reasonably
and, beyond that, substantially related to the achievement
of some important objective. Goldfarb, supra; Craig, supra.
To the extent that legislative classifications are based on
“overbroad generalizations” about the traits, behavior and
capabilities of the different sexes, Ballard, supra, 419 U.S.
at 507, 95 S.Ct. 572, their reasonableness is rightly called
into question. Because section 6015 operates to bar an entire
sex from a wide, though by no means unlimited, range of
career and service opportunities for which the highest military
authorities have determined them to be qualified, the sweep
of the statute is too broad to pass muster. 65
Obviously, legislative distinctions between members of the
opposite sexes need not be drawn with Perfect precision
to withstand challenge. This is so even though “heightened
levels of scrutiny” apply in the area of sex discrimination.
Goldfarb, supra, 430 U.S. at 225, 97 S.Ct. 1021 (dissenting
opinion). But validity Does depend on an unusually high
degree of correlation between sexual traits underlying
differences in treatment and important legislative objectives.
As the Supreme Court found in Goldfarb with respect to
financial aid, a correlation of approximately 90% Between
the characteristic and the objective was insufficient to
withstand attack,

74

Id. at 238 n. 7, 97 S.Ct. 1021 (dissenting
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opinion), even though Congress is “wide latitude to create
classifications that allocate noncontractual benefits under a
social welfare program.”

Id. at 210, 97 S.Ct. 1021 at 1028.

Congress, of course, enjoys the same degree of latitude in
legislating in the area of military affairs.
Ballard, supra,
419 U.S. at 510, 95 S.Ct. 572. However, the record in the case
at bar does not suggest that the correlation between female
capabilities and overall naval effectiveness even approaches
that deemed to be inadequate in Goldfarb.
(3)
In addition to military efficiency, defendants argue that
section 6015's absolute bar should be upheld because Any
degree of integration of men and women aboard Navy ships
is apt to cause morale *309 and discipline problems among
crews. Wholly aside from the fact that any uncertainties in this
regard are largely traceable to the statute's obvious limitation
on experimenting with mixed crews, this argument is also
belied by the facts. Indeed, the results of the experiment
conducted by the Navy on the USS Sanctuary provide ample
refuting evidence that assigning women to noncombat duty
on vessels will pose no insurmountable obstacles. 66 As the
Commander of the Atlantic Fleet has stated: “Commanding
Officers have sufficient authority to deal with persons having
difficulty adjusting to mixed crews. Special authority is not
required any more than in handling racial problems.” 67 And:
“Adjustments and thawing of previously held barriers to
the presence of women and acceptance by the male ship's
company are social facts of life which must be recognized and
dealt with.” 68
Defendants' concerns about undermining morale and
discipline argue more for prudent planning in the assignment
of women to Navy ships than for not beginning the process
at all. In the words of the Chief of Naval Operations: “the
transition would have to be carefully planned. Any time
you have boys-girls it's a little difficult, but the problems,
I guess, are no different than what's happening in college
dormitories.” 69
Nor would permitting women to join men on duty at sea
pose serious problems in terms of providing separate quarters
and facilities. As with morale and discipline, this concern
also speaks more to careful planning than to not beginning

75

at all since, as defendants themselves concede, Navy vessels
are periodically refitted and modernized to take account of
changing needs. 70
In short, none of the practical concerns voiced by defendants
regarding the integration of male and female personnel afford
a warrant for upholding the total exclusion reflected in section
6015. Whatever problems might arise from integrating
shipboard crews are matters that can be dealt with through
appropriate training and planning.
IV. Conclusion
Once the decision is reached that section 6015's barrier to
women's career and service opportunities is too broad to pass
muster, a few comments are required to put this decision in
perspective. As the Court has viewed it, the crucial question
raised by plaintiffs in this case centers on the exercise of
discretion. Ordinarily, and for obvious and understandable
reasons, the exercise of discretion in the area of military
affairs is left to the executive branch of government subject,
of course, to legislative oversight. Thus when, 30 years ago,
Congress enacted section 6015 to guide the Navy's discretion
in qualifying and assigning women to military duty, it was
unquestionably acting within the scope of its constitutional
authority to oversee the development and use of a military
force. But merely because this legislative choice fell within
the bounds of congressional power did not of necessity
make it invulnerable to the requirement of reasonableness
imposed by the fifth amendment. As the record in this case
makes amply clear over a generation later, when Congress
carved out the disputed exception to the Navy's ability to
use women aboard Navy vessels, it acted without serious
deliberation, against the expressed judgment of the military
and, by foreclosing the Navy's discretion regarding women
well beyond the legitimate demands of military preparedness
and efficiency, it acted arbitrarily.
Because the Court has concluded that the blanket limitation
imposed by section 6015 cannot presently be justified, the
effect of today's decision is to restore to the military an
area of discretion that the 80th Congress *310 unreasonably
withheld. This, of course, may well be a temporary
adjustment. Defendants have made the Court quite aware
of the fact that a considerably narrower limitation on the
use of Navy women is currently being considered by
Congress. But until the Congress does exercise its discretion
in this area, it is incumbent upon the executive to fashion
policy regarding women without regard to the absolute and
overbroad presumption reflected in section 6015. That much
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is required by the equality principle embodied in the fifth
amendment.
However, nothing in this decision is meant to shape the
contours of Navy policy concerning the utilization of female
personnel. As the Court has noted in deciding the merits of
plaintiffs' claims, there remain many unanswered questions
about the effects of full sexual integration that may well
convince military authorities that women members should be
excluded from shipboard combat assignments, or even from
permanent assignment to some noncombat positions, or for
that matter, from all shipboard duties until such time as the
vessels are properly equipped and crew members properly
trained to accommodate their female counterparts. Those are
essentially military decisions that are entrusted to executive
authorities and the Court expresses no view whatever on what

their outcome should be. But what the Court is requiring is
that executive authorities move forward in measured steps to
approach these issues free from the absolute bar erected by
section 6015.
V. Disposition
For the foregoing reasons, the Court concludes that plaintiffs'
motion for summary judgment must be granted, and
defendants' crossmotion denied. An appropriate order will
issue of even date herewith.
All Citations
455 F.Supp. 291, 17 Fair Empl.Prac.Cas. (BNA) 1292, 56
A.L.R. Fed. 823, 17 Empl. Prac. Dec. P 8495
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The Secretary of the Navy may prescribe the manner in which women officers appointed under section 5590
of this title, women warrant officers, and enlisted women members of the Regular Navy and the Regular
Marine Corps shall be trained and qualified for military duty. The Secretary may prescribe the kind of military
duty to which such women members may be assigned and the military authority which they may exercise.
However, women may not be assigned to duty in aircraft that are engaged in combat missions nor may they
Be assigned to duty on vessels of the Navy other than hospital ships and transports. (emphasis supplied).
It is undisputed that there are no hospital ships or transports currently in service in the Navy.
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497, 499, 74 S.Ct. 693, 98 L.Ed. 884 (1954).
Plaintiffs' amended complaint also seeks an award of damages to compensate plaintiffs for the impairment
to their fifth amendment rights caused by section 6015. Plaintiffs, however, have apparently abandoned this
claim for relief.
First Endorsement dated March 15, 1976, Pl. Mot. for Sum. Judg., Exhib. A.
M. Binkin & S. Bach, Women and the Military, at 4-6 (1977).
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Pub.L.No. 94-106, 89 Stat. 538 (1975).
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It should be pointed out that the Court in Schlesinger expressed great deference for legislative and executive
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reinforcing the idea that military judgments by the political branches are nevertheless reviewable by the courts
for constitutional infirmities: “We cannot say that, in exercising its broad constitutional power here, Congress
has violated the Due Process Clause of the Fifth Amendment.” Id.
It requires noting that, remanding for a trial on the merits, the Court in Waldie was directing the trial judge to
review a “men only” policy of less import to the military than the policy reflected in section 6015. However,
nothing in the court's opinion indicates that if the question presented had been the constitutionality of section
6015, judicial review would have been improper.
Defs. Mot. for Sum. Judg., at 6.
Id.
As noted earlier, defendants have proposed an amendment to section 6015 that would allow the assignment
of women members of the Navy to noncombat shipboard duties.
A decision in the instant case will not do violence to the idea, aptly expressed by Justice Jackson in relation
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Orloff v.
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a stay in this case to permit the legislative process to run its course. Defendants, however, have not asked
the Court to stay its hand temporarily pending a legislative solution to plaintiffs' claims. Rather, they have
asked the Court to refrain from review altogether. See Trans. of Oral Arg., filed April 11, 1978, at 12-13.
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95 S.Ct. 1373, 43 L.Ed.2d 688 (1975) (18-20-year-old females presumed less likely than males to need
financial support);

Weinberger v. Wiesenfeld, 420 U.S. 636, 644, 95 S.Ct. 1225, 43 L.Ed.2d 514 (1975)

(presumption that the husband is the spouse responsible for support of the family); Frontiero v. Richardson,
411 U.S. 677, 683-85, 93 S.Ct. 1764, 36 L.Ed.2d 583 (1973) (female spouses of servicemen presumed to
be dependent upon their husbands);
Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971)
(presumption that men are better qualified than women to serve as the administrators of estates).
These unresolved questions include: are all traditional ways of thinking about the roles of men and women to
be viewed as suspicious in like degree; is the appropriate degree of suspicion related to nature of the loss that
is occasioned by the difference in treatment between the sexes or to the importance of the disadvantage? How
much special deference is due classifications by gender in the areas of tax legislation (Kahn, e. g.), military
affairs (Ballard, e. g.) or social welfare (Goldfarb, e.g.); in what other areas are legislative classifications by
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sex entitled to a deferential regard; how should this deference be manifested; by requiring less of a correlation
between the government's objective and the classification under review, by qualifying lesser state objectives
as sufficiently important to justify sex-based discrimination? Are courts confined to looking at the actual
statutory purposes of sex-based legislation or are they permitted to accept post fact rationalizations; what
statutory objectives qualify as of sufficient importance to outweigh different treatment accorded to men and
women; is the necessary degree of importance related to the gravity of the harm or loss occasioned by the
gender-based classification?
As noted in Goldfarb, the substantiality of the correlation between purpose and classification may be
measured in terms of the degree to which gender-based classifications are “over-inclusive” or “under-
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430 U.S. at 211 n. 9, 97 S.Ct. 1021. If, for example, a gender classification presumes all
inclusive.”
women to have a certain trait when in fact only a fraction do, the classification is “over-inclusive.” Conversely,
if legislation presumes women to have a certain characteristic when many men have the same trait, the
provision may be viewed as “under-inclusive.” In the instant case, the problem with section 6015 is “overinclusiveness” since the statute presumes all women to be unqualified for all positions on all ships currently
in use by the Navy.
See Defs. Mot. for Sum. Judg., at 16 (“maximum combat effectiveness of Navy ships” and “a strong Navy”).
Defendants seem to admit as much in their answers to plaintiffs' interrogatories. When asked to articulate
section 6015's legislative purpose, defendants responded:
Congress has Apparently determined that 10 U.S.C. s 6015 bears a rational relationship to and substantially
furthers legitimate and important governmental objectives. As this litigation proceeds, defendants Will
endeavor to demonstrate their perception of that congressional determination.
Defs. Ans. to Pl. Sec. Int. No. 66 (emphasis supplied).
To date, defendants have yet to supplement this response regarding section 6015's legislative purpose.
Women's Armed Services Integration Act of 1948, Pub.L.No. 80-625, 62 Stat. 368 (1948).
Hearings before the Subcommittee on Organization and Mobilization of the House Committee on Armed
Services, 80th Cong., 2d Sess. 5689-5713 (1948).
Id. at 5689.
Id. at 5690, 5711, (remarks of Cong. Vinson). The Congressman stated:
I am just throwing it out for what it is worth. Those are my views. I think it will strengthen the bill to have it
positively understood by Congress that ships are not places to which these women are going to be detailed
and nobody has any authority to detail them to serve on ships.
Of course, they are not going to be detailed to serve on ships, but you cannot tell what happens . . . somebody
might say they need a few of them up there to do communications or other kinds of work and I do not think a
ship is a proper place for them to serve. Let them serve on shore in the continental United States and outside
of the United States, but keep them off the ships. Of course, they ought to be on hospital ships.
I would not want to restrict (the prohibition) to combatant vessels. Put down ‘serve in sea duty.’ You have
auxiliary ships as well as combat ships. Just fix it so that they cannot go to sea at all.
Id. at 5711.
While the “Court need not in equal protection cases accept at face value assertions of legislative purposes,
when an examination of the legislative scheme and its history demonstrates that the asserted purpose could
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not have been a goal of the legislation,” Wiesenfeld, supra, 420 U.S. at 648 n. 16, 95 S.Ct. at 1233, there is
no requirement that the Court must overlook unexpressed legislative objectives that reasonably Could have
formed the basis of the statute in question. Thus, defendants' rationalization of what purposes are served by
section 6015 is entitled to consideration.
Defs. Mot. for Sum. Judg., at 14.
Id. at 15.
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Letter of W. Graham Claytor, Secretary of the Navy, to the Speaker of the House, dated May 9, 1977,
Defs. Ans. to Pl. First Int., Attach. 9. The proposed amendments to section 6015 would replace the current
prohibition with this language:
However, women may not be assigned to duty in vessels or aircraft that are engaged in combat missions
nor may they be assigned to other than temporary duty on vessels of the Navy except for hospital ships,
transports, and vessels of a similar classification not expected to be assigned combat missions.
See SEC-NAV Instruction 5030.1G, Defs. Ans. to Pl. First Int., Attach. 16 (listing combat ship, combat craft,
auxiliary ship and service craft classifications).
Address of W. Graham Claytor, Secretary of the Navy, delivered July 21, 1977, Id., Attach. 13, at 5.
See note 17 Supra. See also Statement of Edward Hidalgo, Assistant Secretary of the Navy, on Employment
and Utilization of Women in the Navy, delivered July 1977 to The Priorities and Economy Subcommittee of
the Joint Economic Committee, Defs. Ans. to Pl. First Int., Attach. 12.
Letter of W. Graham Claytor, Supra note 58, at 1.
Address of W. Graham Claytor, Supra note 60, at 5.
Letter of W. Graham Claytor, Supra note 58, at 2.
In reaching this conclusion, the Court has focused on those noncombat positions for which the evidence
shows women are fully qualified. As to those assignments, the statutory bar is irrational because both men and
women can perform capably. However, looking at the entire range of noncombat And combat assignments
available to Navy personnel, the statute takes on a less irrational appearance because most positions in
the Navy are combat positions and the available data is unclear about the effect of integrating women into
combat roles.
This feature of the instant case, that more than one type of opportunity or entitlement is distributed along
sexual lines, distinguishes this case from the facts of the sex discrimination cases decided since Reed. In
those decisions, the issue was whether a government objective was reasonably or substantially furthered
by providing A single benefit or preference to one sex rather than another. Thus the issue never arose of
whether a legislative classification should be struck down because it was highly irrational as to one benefit
and less irrational as to another.
In the present case, the Court has chosen to measure section 6015's rationality both from the standpoint
of women's proven ability to perform capably in noncombat shipboard positions and from the perspective of
their yet unproven ability to be satisfactorily integrated into the entire range of Navy duties, noncombat and
combat alike. The result is that the statutory presumption is wholly irrational as to noncombat assignments
and largely rational but not rational enough as to the full range of naval duties.
Defs. Ans. to Pl. Sec. Int. Nos. 37-39 & Attach. 7.
Id., Attach. 7, Third Endorsement on USS Sanctuary, at 6.
Id., Attach. 7, Second Endorsement, at 4.
Id., Attach. 15, Quoted Statement of Admiral James L. Holloway 3d.
Id., Nos. 60-61 & Attach. 1.
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KeyCite Yellow Flag - Negative Treatment
Affirmed as Modified and Remanded by Faulkner v. Jones, 4th Cir.(S.C.),
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858 F.Supp. 552
United States District Court, D.
South Carolina, Charleston Division.
Shannon Richey FAULKNER, Individually and
on behalf of all others similarly situated, Plaintiff,
and
the United States of America, Plaintiff–Intervenor,
v.
James E. JONES, Jr., Chairman, Board of Visitors of
the Citadel, the Military College of South Carolina,
Carroll A. Campbell, Governor of the State of
South Carolina, T. Eston Marchant, Adjutant
General of the State of South Carolina, Barbara
S. Nielsen, Superintendent of Education of the
State of South Carolina, William F. Prioleau, Jr.,
William E. Jenkinson, III, Leonard C. Fulghum,
Jr., James M. Leland, Jr., John A. McAllister, Jr.,
David S. Boyd, Jr., Julian G. Frasier, III, James
W. Bradin, Larry J. Ferguson, and Steven D.
Peper, Members of the Board of Visitors of the
Citadel, the Military College of South Carolina,
Wallace I. West, Jr., Director of Admissions and
Recruiting at the Citadel, the Military College of
South Carolina, Claudius E. Watts, III, President
of the Citadel, the Military College of South
Carolina, in their official capacities, Defendants,
and
the State of South Carolina, The Citadel, the
Military College of South Carolina, and the
Board of Visitors of the Citadel, The Military
College of South Carolina, Added Defendants.

admission to the citadel's corps of cadets. The District Court,
Houck, C.J., held that: (1) failure of state to provide single-sex
educational opportunities to women such as those provided
to men at the citadel could not be justified on ground
of insufficient demand, and (2) appropriate remedy given
failure of defendants to proceed to guaranty plaintiff her
constitutional rights and fact that it would soon be too late to
provide remedy for the individual plaintiff was to order her
immediate admission into the corps of cadets.
Ordered accordingly.

West Headnotes (10)
[1]

Equal protection clause does not require that
everybody must be treated the same, but does
require that all persons similarly situated be
treated alike. U.S.C.A. Const.Amend. 14.

[2]
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Constitutional Law
or ethnicity

Race, national origin,

Racial classification, regardless of purported
motivation, is presumptively invalid and can
be upheld only on extraordinary justification.
U.S.C.A. Const.Amend. 14.

[3]

Constitutional Law
regulation in general

Economic or social

Classifications based on social or economic
factors receive the lowest level of equal
protection scrutiny, and are presumed valid and
pass constitutional muster if they are rationally
related to legitimate state interest. U.S.C.A.
Const.Amend. 14.

Civ. A. No. 2:93–488–2.
|
July 22, 1994.
Synopsis
Woman brought action against members of the Board of
Visitors of the Citadel, the Military College of South Carolina,
and certain of its officials seeking permanent injunction
against discrimination on basis of sex and immediate

Constitutional Law
Similarly situated
persons; like circumstances

[4]

Constitutional Law
forth or compared

Differing levels set

Classification based on sex is subject to
intermediate equal protection scrutiny, greater
than that imposed on social or economic
classifications but less than that directed
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part of the state to discriminate against women.
U.S.C.A. Const.Amend. 14.

at alleged racial discrimination. U.S.C.A.
Const.Amend. 14.

[5]

Constitutional Law

Sex or Gender

[9]

Education

All classifications based on sex are not
unconstitutional; the law recognizes that there
are some real differences between men and
women and permits different treatment that
provides legitimate accommodation for those
differences, but the law will not allow
classifications based on fixed, archaic or
stereotypical notions concerning the relative
roles and abilities of females and males.
U.S.C.A. Const.Amend. 14.

[6]

Constitutional Law
Education

[7]

Admission or Matriculation

Constitutional Law

Equal Protection

The rights protected by the equal protection
clause are personal and individual and
lack of demand for certain type of equal
protection cannot justify denial of another
person's constitutional right thereto. U.S.C.A.
Const.Amend. 14.

[8]

Constitutional Law

Single-sex institutions

Since classification which denied admission of
women to state military college was facially
discriminatory, plaintiffs were not required to
prove invidious discrimination or intent on the
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Single-sex institutions

Admission or Matriculation

Only adequate remedy to provide equal
protection to female applicant to the citadel, the
Military College of South Carolina, who was
denied admission solely on the basis of sex was
to order immediate admission to the citadel's
corps of cadets, where the state defendants
had almost total control over development and
implementation of parallel institution of program
to provide plaintiff with equal opportunity but
had done nothing to hasten the process, and it
would soon be too late to provide any relief to
the individual plaintiff and new school year was
only a few weeks away; however, where no other
women had asked to be admitted, defendants will
be given opportunity to proceed to develop plan
to remedy any constitutional grievances of future
female applicants. U.S.C.A. Const.Amend. 14.

Single-sex institutions

South Carolina's policy of providing the unique
benefits of single-sex education such as that
offered at the citadel to men and not to women
could not be justified under the equal protection
clause on ground that there was insufficient
demand for single-sex education opportunities
for women, and thus refusal of the citadel to
admit otherwise qualified female applicant to its
corps of cadets because of her sex violated her
constitutional rights under the equal protection
clause. U.S.C.A. Const.Amend. 14.

Constitutional Law

1 Cases that cite this headnote
[10]

Federal Courts
general

Equity jurisdiction in

Though local school authorities have primary
responsibility for solving problems of
constitutional deprivation, if they fail in their
responsibility, judicial authority may be invoked,
and once power of court is invoked, scope of
district court's equitable powers to remedy past
wrongs is broad. U.S.C.A. Const.Amend. 14.
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American Civ. Liberties Union, Thomas F. Swift, Mary K.
Warren, Shearman & Sterling, New York City, for Shannon
Richey Faulkner.
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and The Bd. of Visitors of the Citadel, The Military College
of S.C.

FINDINGS OF FACT CONCLUSIONS
OF LAW AND ORDER
HOUCK, Chief Judge.
The Citadel, the Military College of South Carolina, was
established by the State of South Carolina in 1842. Since
that time the school's primary mission has been “to educate
male undergraduates as members of the South Carolina Corps
of Cadets (Corps or Corps of Cadets) and to prepare them
for post-graduate positions of leadership through academic
programs of recognized excellence supported by the best
features of a disciplined military environment.” 1 No women
have ever been admitted to the Corps of Cadets, and Shannon
Richey Faulkner (Faulkner) is the first of her sex to have
her application processed. Her application to be admitted to
the Corps in the Fall of 1993 was initially accepted, but
then rejected when The Citadel learned that she is a woman.
The plaintiff on March 2, 1993, then instituted this action
against the members of the Board of Visitors of The Citadel,
Wallace I. West, Jr., Director of Admissions and Recruiting
83

at The Citadel, and Claudius E. Watts, III, President of The
Citadel, claiming that the males only admission policy of The
Citadel denies her equal protection of the laws guaranteed by
the Equal Protection Clause of the Fourteenth Amendment
to the United States Constitution. In her complaint Faulkner
seeks a permanent injunction against the defendants from
discriminating against her on the basis of sex and requiring
her immediate admission to The Citadel's Corps of Cadets.
On June 7, 1993, the United States of America was permitted
to intervene as a plaintiff, and the State of South Carolina,
The Citadel, and The Citadel's Board of Visitors were added
as defendants. The government also challenges the failure
of The Citadel to admit women to the Corps and asks that
said practice be enjoined so that all qualified women will be
allowed to be members of the Corps of Cadets.
At the same time this action was getting underway, there was
pending in the United States District Court for the Western
District of Virginia a closely related case instituted by the
United States of America against Virginia Military Institute.
Virginia Military Institute is also a public institution of higher
learning open only to males whose primary mission and
educational methods are almost identical to The Citadel's, and
the government's suit against that institution challenged the
constitutionality of its males only admission policy and raised
the identical issues presented in the instant litigation. 2 In
*555 deciding VMI 3 the Fourth Circuit Court of Appeals
reached the following conclusions:
(1) single-gender education, and VMI's program in
particular, is justified by a legitimate and relevant
institutional mission which favors neither sex;
(2) the introduction of women at VMI will materially
alter the very program in which women seek to partake;
and
(3) the Commonwealth of Virginia, despite its
announced policy of diversity, has failed to articulate an
important policy that substantially supports offering the
unique benefits of a VMI-type of education to men and
not to women.
VMI, 976 F.2d at 899. The Fourth Circuit then remanded
the case to the district court so that it could “require
the defendants to formulate, adopt, and implement a plan
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that conforms with the Equal Protection Clause of the
Id. at 900.
Fourteenth Amendment.”
On May 28, 1993, the plaintiffs filed a motion for summary
judgment in this action. In that motion they claimed, in
essence, that the law of VMI applied to this case and that
discovery had established without question that the only
way the defendants can remedy the violation of Faulkner's
constitutional rights is to admit her to the Corps of Cadets. The
plaintiffs, therefore, ask that the court issue an order requiring
the defendants to admit Faulkner to the Corps without delay.
In response to said motion the defendants agree that VMI
applies to this case, but they claim that, unlike Virginia, South
Carolina can justify the all male admissions policy of The
Citadel by articulating an important policy that substantially
supports offering the unique benefits of a Citadel-type
education to men and not to women. 4 The defendants,
therefore, argue that Faulkner's constitutional rights have not
been violated and no remedial action is necessary.
In light of this, the court saw no reason to retry all of the issues
addressed in VMI. Instead, it chose to try only justification, the
only issue that the defendants claim separates them from VMI,
and remedy, the only issue that remains if VMI does apply.

5

The trial of those two issues commenced on May 16, 1994,
and concluded on May 27, 1994. Subsequently, the parties
filed their final briefs and other supporting documents with
the court and final arguments were heard. The court has now
given careful consideration to the trial evidence and all other
matters appropriately before it and pursuant to Rule 52 of the
Federal Rules of Civil Procedure now publishes the following
Findings of Fact and Conclusions of Law.

FINDINGS OF FACT
1. Faulkner is a 19 year old female who is a resident and
citizen of the State of South Carolina. Her home is in
Powdersville, South Carolina, where she attended Wren High
School and was a 1993 honor graduate. In January 1993,
Faulkner applied to be admitted to the Corps of Cadets at
The Citadel. She was thereafter advised by Citadel officials
that her application had been provisionally accepted and that
full acceptance was contingent upon her completion of all
high school courses and the submission of a final high school
transcript and certain medical and drug testing information.
On February 10, 1993, The Citadel wrote Faulkner a letter
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revoking its acceptance of her application and advising her
that she would not be admitted to the Corps of Cadets because
of her sex.
2. The defendants admit that, except for her sex, Faulkner is
qualified to be a member of the Corps of Cadets.
*556 3. There are twelve public colleges and universities
in South Carolina offering four-year degree programs. These
institutions are separate and distinct institutions with each
having a separate board of trustees or visitors. The University
of South Carolina also maintains five two-year regional
campuses, and the State of South Carolina provides fifteen
public technical colleges within the state.
4. The public institutions of higher learning in South Carolina
are located throughout the state, and all citizens of the state
have easy and convenient access to one or more institutions.
There is considerable duplication in program offerings among
the public institutions, but each has its unique features, and the
diversity between the institutions and their locations makes
each a different experience.
5. All of the institutions of higher education maintained by the
State of South Carolina are coeducational except The Citadel.
Only Winthrop University and Clemson University have been
single-gender institutions in the past fifty years.
Clemson University was founded in 1889 as a land grant
college. It was originally an all-male agricultural and military
school, but in 1955 Clemson's Board of Trustees voted to
drop its military component and become coeducational. It
has remained coeducational since that time. There is no
indication that single-sex education as such played any role
in Clemson becoming coeducational. That decision resulted
from the realization by the Clemson Board of Trustees that
the school would not grow with the State of South Carolina
and adequately serve the educational needs of its citizens if it
remained a single-sex military college.
Winthrop University was first established in Columbia,
South Carolina, by Dr. David Bancroft Johnson as the
Winthrop Training School for Teachers in 1886. In 1891
it became a public state supported college known as the
South Carolina Industrial and Winthrop Normal College.
In 1895 the institution was moved to its present location
in Rock Hill, South Carolina, and in 1920 its name was
changed to Winthrop College, the South Carolina College
for Women. Its charter from the State of South Carolina
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permitted the admission of women only, and it did not become
coeducational until 1974. One of the reasons the Winthrop
Board of Trustees chose to become coeducational was its
declining enrollment. There is, however, no evidence in the
record to support a conclusion that Winthrop University could
not have survived as a single-sex female institution. In fact,
there is no indication that the need or value of single-sex
education for women was even considered in the decision
making process. Clearly, Winthrop University did not become
coeducational to discriminate against women. The primary
reason behind Winthrop University going coeducational was
the desire of its Board of Trustees to better serve the
educational needs of the citizens of South Carolina and
particularly those within its geographical area by providing
better programs, better faculty and better facilities.
6. The Citadel, the Military College of South Carolina, was
established by an Act of the General Assembly in 1842.
The Citadel originally occupied the old state arsenal, named
the Citadel, on Marion Square in the City of Charleston but
moved to its present site on the Ashley River in 1922.
The unique feature of The Citadel is the requirement that all
undergraduate day students be members of the South Carolina
Corps of Cadets, subject to military discipline at all times,
and enrolled in programs of study which qualify graduates
for commissions in the active or reserve armed forces. The
Citadel is also unique in that it is the only public institution
in South Carolina which offers single-gender education to its
students by admitting only males to its Corps of Cadets. The
type of education available at The Citadel is not available at
any other institution in South Carolina.
The primary mission of The Citadel is to “educate male
undergraduates as members of the South Carolina Corps
of Cadets and to prepare them for post-graduate positions
of leadership through academic programs of recognized
excellence supported by the best features of a disciplined
military environment.” Bulletin of The Citadel, Catalogue
*557 Issue 1993–1994, p. 12. The purpose of The Citadel's
military environment is “to provide the best qualities of a
military and disciplined environment to support the growth
and development of character, physical fitness and moral and
spiritual principles, thereby preparing its students to meet the
requirements of citizens and especially of leaders.” Id. at 13.
In its day program, The Citadel offers a comprehensive
range of baccalaureate degree programs including those in the
humanities, the natural and social sciences, and letters and

85

professional degrees in education. The Citadel also offers the
only baccalaureate degree in engineering in the low country
of South Carolina. Only members of the Corps of Cadets may
participate in the day program.
The Citadel accepts transfer students into its Corps of Cadets.
Students transferring into the Corps of Cadets may do so as
late as the first semester of their junior year. 6 Those students
transferring into the Corps of Cadets must complete a full
year in the Fourth Class System regardless of the number of
academic credits transferred.
The Citadel offers a coeducational night program offering
baccalaureate degrees in some, but not all, of the areas offered
through its day program. Members of the Corps of Cadets
are not permitted to take part in the night program. The
night program at The Citadel has no military component. The
Citadel offers coeducational day and night summer programs,
but The Citadel's Corps of Cadets is not operational during
the summer programs.
While ultimate authority for The Citadel rests with the South
Carolina General Assembly, the Legislature has delegated
authority to The Citadel's Board of Visitors to decide the
institution's admission policy.
The Citadel's Board of Visitors consists of eleven people.
In addition, Governor Carroll A. Campbell, Jr., Adjutant
General T. Eston Marchant, and State Superintendent of
Education Barbara S. Nielsen are all Ex–Officio members of
The Citadel's Board of Visitors.
The Citadel's Board of Visitors is comprised completely of
alumni who were members of the Corps. The South Carolina
Attorney General issued an opinion in 1990 wherein he
ruled women graduates of The Citadel's night program were
eligible for membership on the institution's Board of Visitors.
1990 Op.Atty.Gen. No. 90–18. Currently there are no women
on The Citadel's Board of Visitors, and no women have ever
served on The Citadel's Board of Visitors.
7. When Winthrop University and Clemson University were
single-sex institutions, the State of South Carolina funded
them. Likewise, throughout its history as an institution that
admits only males to its Corps of Cadets, The Citadel is
supported primarily by the taxpayers of South Carolina.
8. There are also approximately twenty four-year private
colleges in South Carolina. All of those institutions are
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coeducational except two. Converse College in Spartanburg,
South Carolina, and Columbia College in Columbia, South
Carolina, admit only women.
9. South Carolina has a tuition grants program which provides
money to male and female students who meet certain
requirements and choose to attend a private institution of
higher learning within the State of South Carolina. In addition
to certain minimal requirements, the Commission on Tuition
Grants adjusts the amount of grant based on need, parental
income and other scholarships received. Of the Six Hundred
Fifty Million ($650,000,000.00) Dollars appropriated by
the State of South Carolina in 1993 for higher education,
Seventeen Million ($17,000,000.00) Dollars was awarded in
tuition grants. South Carolina does not directly give tuition
grant money to the private institutions. The tuition grants
are awarded to the individual and not to the private *558
schools. Six thousand six hundred and six students received
such grants in the average amount of Two Thousand Five
Hundred Twenty-nine ($2,529.00) Dollars in 1993.
10. The South Carolina State Commission on Higher
Education (Commission) is charged with the duty of
evaluating the State's institutions of higher learning with
regard to those schools' short-term and long-term goals.
As explained by the chairman of the Commission on
Higher Education, Robert C. Gallager, the Commission is
a coordinating board, not a governing board. Its charge
is to approve individual institutional budgets or lump sum
appropriations and make recommendations for appropriations
to the South Carolina General Assembly. The Commission
also approves all institutional facilities regardless of where
the funding for them comes from and all programs which are
added or deleted.
In 1979 the Commission did a Master Plan for Higher
Education in South Carolina (Master Plan). The primary goal
for post-secondary education in South Carolina as established
by the 1979 Master Plan is to “provide the opportunity for
learning beyond the secondary school level for all who need
or seek it.” Defendant's Exhibit 420A, p. 209. In order to
accomplish that goal, the Commission recognized a need for
an “appropriate diversity of programs to meet a wide range of
needs.” Id. Additionally, the Commission recognized a need
for planning to “assure optimum use of the public's resources
available” for post-secondary education. Id.
Other goals of the Commission as established in its 1979
Master Plan are as follows:
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a. To provide the opportunity for learning beyond the
secondary Level for all who need or seek it;
b. To reduce socio-economic barriers to post-secondary
education;
c. To assure the most effective and efficient use of all
resources;
d. To improve the quality of post-secondary education;
e. To encourage research activity within post-secondary
education;
f. To make better use of the resources of post-secondary
education in public service;
g. To achieve and sustain among the citizens of the state
an appreciation for the accomplishments of post-secondary
education and an understanding of its commitment to
improving the quality of life;
h. To preserve a strong non-public sector of post-secondary
education; and
i. To work cooperatively with all segments of education.
Id. at 248–250.
The Commission has published follow-up reports to its
Master Plan annually since 1979 wherein the Commission
follows South Carolina's progress in attaining the goals
established in 1979.
The Commission also published a Program for Access and
Equity in South Carolina Higher Education in 1988 at which
time it reaffirmed South Carolina's commitment to “the
full participation of all citizens in higher education on an
equitable basis.” Government's Exhibit 69, p. i. The program
for access and equity was designed predominately to deal
with the underrepresentation of African–Americans in higher
education in South Carolina, but it goes without saying that
the goals of the program are equally applicable to women.
One of the basic concepts of South Carolina's system of
higher education is autonomy and independence of individual
institutions. As part of this autonomy, each institution's board
of trustees is charged with developing the institution's mission
and admission policy. The Commission recognizes the need
for each institution to continue to have autonomy in mission
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selection and admission policies but recommended that the
two should remain consistent. While the public institutions in
South Carolina are given autonomy to choose their missions
and admission policies, the Commission is charged with
overseeing that the system works cohesively. As a part of that
duty, the Commission has set a goal to include “an appropriate
diversity of programs to meet a wide range of needs....”
Defendant's Exhibit 420A, p. 209. The Commission has also
focused its attention on planning so that the system of higher
education *559 uses the public's resources in the optimum
way.
11. At one time the State of South Carolina required that only
women be admitted to Winthrop. Otherwise, however, the
South Carolina General Assembly has played no active role
in deciding the missions of the individual institutions in this
state. It does, however, control them in the sense that the South
Carolina General Assembly elects their governing bodies and
controls the purse strings that permit them to survive. 7
12. Diversity as the term refers to post-secondary education
in South Carolina refers to diversity of educational programs
or different kinds and types of programs, including twoyear programs versus four-year programs and single-gender
versus coeducational. In compliance with this policy of
diversity, South Carolina has established a variety of diverse
educational post-secondary institution ranging from small
colleges to large regional universities, from liberal arts
programs to specific research-based programs, from twoyear institutions to four-year institutions with no graduate
programs to four-year institutions with comprehensive
graduate and professional schools. Diversity of education in
South Carolina also refers to geographical location of the
individual institutions, including rural versus urban campuses
and small versus large campuses. With institutions located in
all areas of the State South Carolina accomplishes its goal of
making higher education convenient to all of its citizens.
13. The allocation of the state's resources for higher education
has always been an issue of concern for the South Carolina
General Assembly. The South Carolina General Assembly
seeks to get the maximum benefit in education for its dollars.
As a result, the state has tried to implement educational
programs as the demand for such programs arises. The
demand for certain programs in South Carolina is determined
in various ways, including a need to fill vacancies in
certain job areas or a large amount of interest in certain
programs which the institution learns about and conveys to
the Commission. The Commission has no mechanisms itself
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for determining the demand by its citizens for a particular
program.
Demand is not the sole criterion for implementing new
programs in South Carolina. Necessity for certain programs
is sometimes substituted for demand. In addition, South
Carolina has also attempted to allocate resources effectively
by entering into compact arrangements with other states for
certain programs such as veterinary medicine and optometry
not offered to any students in this state. South Carolina is also
a member of the Academic Common Market which fills the
needs of certain students who seek other unique courses of
study not offered to any students in this state.
14. On May 20, 1993, the South Carolina General Assembly
adopted Concurrent Resolution 4170 (Concurrent Resolution
or Resolution). 8 Prior to the 1993 Concurrent Resolution 9
there were no official governmental *560 statements
articulating a policy supporting single-gender education in
South Carolina. In that Resolution, however, the State of
South Carolina attempts to do just that. It expresses a
policy of diversity in education which includes single-sex
institutions where there is sufficient demand to support the
same, and the governing body of the institution in question
desires to implement single-sex programs. The Resolution
also creates a committee of ten members “to assist the
State of South Carolina in carrying out its responsibilities
of providing single-gender educational opportunities for
women, and the committee shall formulate recommendations
for the South Carolina General Assembly to consider in
exploring alternatives for the provision of single-gender
educational opportunities for women.” It further provides that
the committee submit its report to the South Carolina General
Assembly at the beginning of the 1994 Session at which time
the committee shall be dissolved.
15. The committee called for in the Concurrent Resolution
was appointed, organized and met on four occasions. It made
its report to the South Carolina General Assembly in January
1994. In that report the committee did not offer the South
Carolina General Assembly any definite plan for singlegender opportunities for women in South Carolina. Instead,
it offered a list of possible alternatives. Those alternatives
considered by the committee were a new public institution
for women in South Carolina, a “women's college” within a
larger university, a compact arrangement with Mary Baldwin
College in Virginia or with Converse College or Columbia
College in South Carolina, and an increase in the tuition grants
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program to provide more money for women to attend singlegender private institutions.
The committee did not recommend any particular alternative
to the General Assembly and made no effort to determine
the cost, the feasibility, or the constitutionality of any of
the suggested alternatives. There is no indication that the
committee contacted Mary Baldwin College or Converse
College about the possibility of a compact arrangement with
those institutions. Columbia College advised the committee
that it was not interested in such an arrangement.
Though the committee made its report to the General
Assembly at the beginning of the 1994 session there is nothing
in the record to suggest that the General Assembly gave
further consideration to the matter during its 1994 session.
16. It is and has been the policy of the State of South Carolina
to provide educational opportunities in its system of higher
education when dictated by its policies of responding to
reasonable demand, student choice, institutional autonomy,
diversity, and economy of resources.
17. In the fall of 1993 there were 32,642 women and 22,831
men enrolled in public institutions of higher education in
the State of South Carolina. Approximately 2000 of those
students, all male, attended The Citadel, while all others
attended coeducational institutions.
The Citadel does not recruit women for the Corps of Cadets
and has not through the years kept records for how many
women have expressed an interest in attending the institution.
In addition, no survey has been conducted to determine how
many women are interested in joining the Corps of Cadets or
how many women would be interested in pursuing a public
single-sex education. In the past year, however, forty-three
women have inquired about The Citadel's Corps of Cadets,
but the seriousness of their interest has not been determined.
There does not appear to be any substantial interest in
South Carolina for the establishment of an all-female
military institution like The Citadel. The interest of South
Carolina women in attending a Mary Baldwin-type program
is unknown. Based on the experiences had at other
coeducational military institutions, The Citadel would attract
between twenty and fifty women annually to its Corps of
Cadets if it were to become coeducational.
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18. The remedial plan tendered by the defendants in the
trial of this case sets forth “the remedial options from which
they would expect to select and develop a more specific
plan to cure any constitutional deficiency in *561 the South
Carolina system of higher education, if one should ultimately
be found.” Defendant's Exhibit 422, p. 2. It does not select
any one remedy or even prioritize those suggested. They
simply say that “within sixty days of the court's determination
of the liability issues, the Defendants will supplement this
Remedial Plan by setting forth a specific proposed remedy
that responds to the liability determination.” Id. at p. 8. The
specific proposed remedy will be determined on the basis of
consultation with experts in women's education and higher
education. Apparently, no such consultation has taken place
yet, and no effort has been made to determine the feasibility
of any specific remedy. Indeed, neither the South Carolina
Commission on Higher Education nor the South Carolina
General Assembly has been contacted by the defendants
concerning the matter.
There is no suggestion by the defendants that the privatization
of The Citadel is an available remedy. To the contrary, all
indications are that the cost of such a remedy is prohibitive.
It also appears that the defendants have not given
consideration to the admission of Faulkner to the Corps of
Cadets as a possible remedy. In fact, they have made it clear
that their primary objective in this litigation is to keep her out
of the Corps.
19. The first step for the implementation of new educational
programs in South Carolina's institutions of higher learning
usually begins at the institutional level. Once an institution
has determined to start a program it must send a letter of intent
to the Commission's staff.
The next step is to take the proposal to the Commission
on Higher Education for approval. The Commission
has “program approval” and “termination approval.” The
Commission on Higher Education is charged with approving
all lump sum appropriations for institutions in South Carolina
and for making a recommendation to the General Assembly.
Within the Commission the program first goes through
the staff of the Commission for comments, suggestions, or
modifications. The submission then goes to an academic
committee of the Commission. If the plan is approved by the
academic committee it then goes to the full Commission on a
quarterly basis for approval.
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After the letter of intent reaches the Commission, it generally
takes about one year to get approval depending on the
complexity of the program sought and whether it has to go
back to the committee or the institution for additional study. If
the Commission determines that a program is a core program,
it may approve such a program quickly, even with the lack of
a large demand.
Once a new program is approved by the Commission on
Higher Education, it goes to the South Carolina General
Assembly, for funding. According to the Commissioner on
Higher Education, there are no funds currently within the
budget to begin any new programs in South Carolina, and they
have not been available for a number of years.
Funding compact or contract arrangements with sister states is
a much less arduous and expensive process than starting a new
program. Because compact arrangements are less difficult to
get approved, the state could expedite its decision to offer
such a compact arrangement and get it through the legislature
quickly. The difficulty with compact arrangements is dealing
with the private institution. The state must get faculty and
board approval which could take anywhere from one to two
years.
20. A plan to start a new institution in South Carolina would
undergo the most scrutiny by the Commission and would take
the most time. Creating a new institution could take up to ten
years because of the difficulty in getting a bond bill passed.
21. The VMI action was commenced on March 1, 1990, and
Judge Kiser rendered his first opinion on June 14, 1991.
The matter was then appealed to the Fourth Circuit Court
of Appeals where it was argued on April 8, 1992, and a
decision handed down by that court on October 5, 1992.
The motion of the defendants for a rehearing was denied
by the Fourth Circuit Court of Appeals on November 19,
1992, and certiorari was denied by the United States Supreme
Court on May 24, 1993. From the day Judge Kiser filed his
*562 opinion to the day judgment became final in the case
twenty-one days less than two years was consumed. It is a
foregone conclusion that this case will be pursued through
every avenue of appeal available. If that process takes as much
time as it did in VMI, a final judgment in this case will be
rendered on June 29, 1996. 10 At that time Shannon Richey
Faulkner will have just completed her junior year and will be
waiting to begin her senior year. The South Carolina General
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Assembly will have adjourned sine die on June 6, 1996, to
reconvene on the second Tuesday in January of 1997.

CONCLUSIONS OF LAW
A. This court has jurisdiction of this case by virtue of 28
U.S.C. § 1331 and 28 U.S.C. § 1343(a)(3). The United States
of America properly intervened as a plaintiff pursuant to
42 U.S.C. § 2000h–2.
B. Plaintiffs claim that the admission policy of The Citadel
that admits men and excludes women is unconstitutional.
The United States Supreme Court has said that the
constitutionality of such admission policies, usually called
classifications in this context, must be determined under the
cannons of the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution.

Reed v.

Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971). 11
[1] C. The Equal Protection Clause provides that “No State
shall ... deny to any person within its jurisdiction the equal
protection of the laws.” 12 While that does not mean that
everyone must be treated the same; it does mean that all
persons similarly situated shall be treated alike. The Equal
Protection Clause obviously does not limit its protection
only to sex discrimination. Its reach is much broader than
that. In addition, the scrutiny it gives to different types of
discrimination is varied.
[2] [3] [4] When one considers the circumstances existing
in this country at the time the Fourteenth Amendment was
adopted in 1868, it is not surprising that its main concern
was the elimination of racial discrimination. That is still said
to be its core purpose, and it subjects classifications based
on race “to the most rigid scrutiny.”
Korematsu v. U.S.,
323 U.S. 214, 65 S.Ct. 193, 89 L.Ed. 194 (1944). “Race is
the paradigm. A racial classification, regardless of purported
motivation, is presumptively invalid and can be upheld
only upon an extraordinary justification.”
Personnel
Administrator of Mass. v. Feeney, 442 U.S. 256, 272, 99 S.Ct.
2282, 2292, 60 L.Ed.2d 870 (1979). See also
Brown v.
Board of Education, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed.
McLaughlin v. Florida, 379 U.S. 184, 85
873 (1954);
S.Ct. 283, 13 L.Ed.2d 222 (1964). Conversely, classifications
based on social or economic factors receive the lowest
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level of Fourteenth Amendment scrutiny. They are presumed
valid and pass constitutional muster if they are rationally

and define the precise impact it has on our constitutional
analysis in this case.

Cleburne v. Cleburne
related to a legitimate state interest.
Living Center, Inc., 473 U.S. 432, 105 S.Ct. 3249, 87
L.Ed.2d 313 (1985). A classification based on sex, the type

E. The three principal conclusions reached in VMI and
adopted herein are as follows:

involved in this case, 13 is subjected to greater Fourteenth
Amendment scrutiny than that imposed on social or economic
classifications but less than that directed at alleged racial

(1) single-gender education, and VMI's program in
particular, is justified by a legitimate and relevant
institutional mission which favors neither sex;

discrimination. 14 It *563 falls somewhere in between those
two extremes and is thus called intermediate scrutiny. The
United States Supreme Court in the case of
Mississippi
University for Women v. Hogan, 458 U.S. 718, 724, 102
S.Ct. 3331, 3336, 73 L.Ed.2d 1090 (1982), defined the rule
applicable to this case as follows:
Our decisions also establish that the party seeking
to uphold a statute that classifies individuals on
the basis of their gender must carry the burden of
showing an “exceedingly persuasive justification” for the
Kirchberg v. Feenstra, 450 U.S. 455,
classification.
461 [101 S.Ct. 1195, 1199, 67 L.Ed.2d 428] (1981);
Personnel Administrator of Mass. v. Feeney, 442
U.S. 256, 273 [99 S.Ct. 2282, 2293, 60 L.Ed.2d 870]
(1979). The burden is met only by showing at least
that the classification serves “important governmental
objectives and that the discriminatory means employed”
are “substantially related to the achievement of those
objectives.”
Wengler v. Druggists Mutual Ins. Co., 446
U.S. 142, 150 [100 S.Ct. 1540, 1545, 64 L.Ed.2d 107]
(1980).
[5]
D. All classifications based on sex are not
unconstitutional. The law recognizes that there are some real
differences between men and women and permits different
treatment that provides a legitimate accommodation for
those differences. What the law will not allow, however,
is classifications based on fixed notions, archaic and
stereotypical notions, concerning the relative roles and
abilities of females and males.
In most cases, therefore, our constitutional analysis of the
policy in question would now turn to a careful consideration
of the underlying reasons why The Citadel admits men and
not women to its Corps of Cadets. Because of the considerable
deference given to VMI herein, our course is not, however,
the usual one. VMI has considerably reduced the scope of our
inquiry, and we must now look to that case and its teachings
90

(2) the introduction of women at VMI will materially alter
the very program in which women seek to partake; and
(3) the Commonwealth of Virginia, despite its announced
policy of diversity, has failed to articulate an important
policy that substantially supports offering the unique
benefits of a VMI-type education to men and not to women.
VMI, 976 F.2d at 899. The court then remanded the case
to the district court for the defendants “to formulate, adopt,
and implement a plan that conforms with the Equal Protection
Clause of the Fourteenth Amendment.”
Id. at 900. The
court also gave the defendants some guidance as to what they
might do to accomplish the purposes of the remand. In that
regard, it had the following to say:

[W]e remand the case to the district
court to give to the Commonwealth
the responsibility to select a course
it chooses, so long as the guarantees
of the Fourteenth Amendment are
satisfied. Consistent therewith, the
Commonwealth might properly decide
to admit women to VMI and adjust the
program to implement that choice, or it
might establish parallel institutions or
parallel programs, or it might abandon
state support of VMI, leaving VMI the
option to pursue its own policies as
a private institution. While it is not
ours to determine, there might be other
more creative options or combinations.

VMI, 976 F.2d at 900.
[6] By accepting the aforementioned law of VMI in this
trial we have, in essence, invited the defendants to articulate
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an important policy that substantially supports offering the
unique benefits of a Citadel-type education to men and not to
women. If they can do so, they have satisfied the requirements
of the Equal Protection Clause. If they cannot, they will be
held, just as VMI and the Commonwealth of Virginia were,
to have violated the Fourteenth Amendment by The Citadel's
males only policy.
*564 E. The State of South Carolina policy's that the
defendants assert justifies the classification in question is
expressed as follows:

[S]ingle-gender education in the
higher educational system of South
Carolina has been and continues
to be offered to both men and
women in accordance with the wellestablished and gender-neutral public
policies of responding to reasonable
demand, student choice, institutional
autonomy, diversity, and economy of
resources. At the present time, the
demand for single-gender education
for women in South Carolina is fully
met by the private women's colleges,
Converse and Columbia, whose South
Carolina students receive state support
through the Tuition Grants Program ...
that South Carolina supports singlegender education for both women
and men in response to the genderneutral criterion of demand and that
the absence of a public singlegender institution for women at the
present time results from insufficient
demonstrated demand.

Defendants' Post–Trial Proposed Findings of Fact and
Conclusions of Law, p. 2. Based upon the past actions of the
State of South Carolina and the expressions of its General
Assembly in the Concurrent Resolution of 1993 this court
concludes that it is now and has been for some time the
policy of the State of South Carolina to provide educational
opportunities to its citizens based on reasonable demand,
student choice, institutional autonomy, diversity and economy
of resources.
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F. Simply put, the position of the defendants is that singlesex educational opportunities are not available to women in
South Carolina's public system of higher education because
there is insufficient demand for them. This justification is
very appealing to those who sincerely revere The Citadel
and its rich traditions, to those who determine where the
scarce resources of this state will be placed, and to the
many people, men and women, who live in this state and in
undesignated places elsewhere who do not want to see The
Citadel change. In a referendum the state's policy may be
approved by a landslide, or it may fail. The problem is, this
is not a referendum where the emotions and likes and dislikes
of the plurality carry the day. It also is not an occasion where
one judge votes his will. In this matter the Constitution of the
United States alone speaks and determines the outcome of this
controversy.
G. The defendants have called the court's attention to no
case that supports the proposition that lack of demand is
a sufficient justification for the State of South Carolina
providing single-sex education to men but not to women. A
thorough search by this court has also failed to find any such
precedent.
[7] The Equal Protection Clause prohibits a state from
denying “any person” within its jurisdiction equal protection
of the laws. The rights it protects are personal and individual,
and the courts have consistently so held for many years.
Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S.Ct.
232, 83 L.Ed. 208 (1938);

Shelley v. Kraemer, 334 U.S.

1, 68 S.Ct. 836, 92 L.Ed. 1161 (1948);
University of
California Regents v. Bakke, 438 U.S. 265, 98 S.Ct. 2733, 57
L.Ed.2d 750 (1978); Carter v. School Board, 182 F.2d 531
(4th Cir.1950). To suggest that a lack of demand for a certain
type of equal protection can somehow justify the denial of
another person's constitutional right thereto undermines the
express intent of the Fourteenth Amendment.
Surprisingly, the defendants in their final brief cite the case of
Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S.Ct.
232, 83 L.Ed. 208 (1938) in support of their position. That
case arose almost twenty years before
Brown v. Board of
Education, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954)
and during the time when separate but equal facilities for
the races and
Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct.
1138, 41 L.Ed. 256 (1896) were the law of the land. The
State of Missouri had a law school for whites but did not
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have one for blacks. In order to provide equal facilities for
blacks, therefore, the State of Missouri agreed to pay the
tuition of any blacks desiring to go to law school at the law
schools of the adjacent states of Kansas, Nebraska, Iowa,
and Illinois, all of which permitted blacks to attend their
law schools. The plaintiff applied for admission to the law
school at the University of Missouri, but the *565 same
was denied. He then instituted suit, claiming that the stated
policy violated the Equal Protection Clause of the United
States Constitution because it failed to provide him, a black,
with facilities equal to those provided whites. The State of
Missouri defended the action on the grounds that there was
not sufficient demand by blacks for a separate law school
which justified it providing one only for whites. The Supreme
Court rejected that argument, and in doing so, referred to
McCabe v. Atchison,
another leading case on the subject,
T. & S.F. Ry. Co., 235 U.S. 151, 35 S.Ct. 69, 59 L.Ed. 169
(1914), in the following very pertinent quote:
Nor can we regard the fact that there is but a limited
demand in Missouri for the legal education of negroes as
excusing the discrimination in favor of whites. We had
occasion to consider a cognate question in the case of
McCabe v. Atchison, T. & S.F. Ry. Co. Supra. There the
argument was advanced, in relation to the provision by
a carrier of sleeping cars, dining and chair cars, that the
limited demand by negroes justified the State in permitting
the furnishing of such accommodations exclusively for
white persons. We found that argument to be without merit.
It made, we said, the constitutional right “depend upon
the number of persons who may be discriminated against,
whereas the essence of the constitutional right is that it is
a personal one. Whether or not particular facilities shall be
provided may doubtless be conditioned upon there being a
reasonable demand therefor, but, if facilities are provided,
substantial equality of treatment of persons traveling under
like conditions cannot be refused. It is the individual who
is entitled to the equal protection of the laws, and if he
is denied by a common carrier, acting in the matter under
the authority of a state law, a facility or convenience in
the course of his journey which under substantially the
same circumstances is furnished to another traveler, he may
properly complain that his constitutional privilege has been
invaded.”

Id., [at] pp. 161, 162 [35 S.Ct. at p. 71].

Here petitioner's right was a personal one. It was as an
individual that he was entitled to the equal protection of
the laws, and the State was bound to furnish him within
its borders facilities for legal education substantially equal
92

to those which the State there afforded for persons of the
white race, whether or not other negroes sought the same
opportunity. 15

Missouri ex rel. Gaines, 305 U.S. at 350, 59 S.Ct. at 237.
There is no indication that the United States Supreme Court
has done anything to alter in any way whatsoever the legal
principal stated in the above quote. To the contrary, it
continues to clearly proclaim that those rights created by
the Equal Protection Clause of the Fourteenth Amendment
are personal, individual rights.
University of California
Regents v. Bakke, 438 U.S. 265, 289, 98 S.Ct. 2733, 2747,
57 L.Ed.2d 750 (1978). Accordingly, the policy of demand
advanced by the defendants does not justify the State of South
Carolina's policy of providing a Citadel-type education to
men and not to women.
[8] H. As has been noted above, the classification under
scrutiny here is one that is facially discriminatory. Men are
permitted to join the Corps of Cadets at The Citadel and
women are not. Nothing could facially discriminate against
women more. In arguing the sufficiency of their policy
based on demand, however, the defendants abandon the
well recognized constitutional analysis applicable to facially
discriminatory classifications by sex and attempt to impose
on the plaintiffs a more difficult burden of proof reserved
for cases where the alleged sexual discrimination arises
out of a classification that is not facially discriminatory.
Pursuant to that argument, the defendants contend that
“Faulkner and the United States can establish an equal
protection violation only by showing that the South Carolina
policy is a product of intentional, invidious discrimination.”
*566 Defendants' Post–Trial Proposed Findings of Fact and
Conclusions of Law, p. 24. In support of that proposition
Personnel Administrator
the defendants cite the case of
of Mass. v. Feeney, 442 U.S. 256, 99 S.Ct. 2282, 60
L.Ed.2d 870 (1979). That case involved a Massachusetts
statute that gave preferential treatment to veterans applying
for state civil service positions. Since there are more male
veterans than there are female, it was claimed that the
statute discriminated against women and violated the Equal
Protection Clause of the United States Constitution. That
is clearly a classification that is not facially discriminatory
and calls for a constitutional analysis far different from the
one involved in the instant case. In addition, every case
that the defendants cite to support their position that the
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plaintiffs must prove invidious discrimination in this case
involved classifications that were not facially discriminatory.
The defendants apparently attempt to justify such an approach
by somehow claiming that it is not The Citadel's all-male
admission policy that is under constitutional attack in this
case. Instead, they seem to posit that the reasons behind the
coeducation of Winthrop University and the state's failure to
otherwise provide an institution of higher learning open only
to women is the subject of constitutional scrutiny. 16 Such
an argument is without merit. The classification that must
withstand constitutional examination here is The Citadel's
policy of admitting only males to its Corps of Cadets, and to
prevail in this case it is not necessary for the plaintiffs to prove
that said policy is the result of the State of South Carolina's
intent to discriminate against women.

Reed v. Reed, 404

U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971);
Frontiero
v. Richardson, 411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d 583
(1973);

Craig v. Boren, 429 U.S. 190, 97 S.Ct. 451, 50

L.Ed.2d 397 (1976);

Califano v. Goldfarb, 430 U.S. 199,

97 S.Ct. 1021, 51 L.Ed.2d 270 (1977); and
Mississippi
University for Women v. Hogan, 458 U.S. 718, 102 S.Ct. 3331,
73 L.Ed.2d 1090 (1982).
I. The defendants have failed to articulate an important policy
that substantially supports offering the unique benefits of a
Citadel-type education to men and not to women, and The
Citadel's refusal to admit Faulkner to its Corps of Cadets
because of her sex violates her constitutional rights under the
Equal Protection Clause of the Fourteenth Amendment of the
United States Constitution.
[9]
J. Having reached the foregoing conclusion that
Faulkner's constitutional rights are being violated, the
question of how to remedy that situation must be addressed.
At the very beginning of this order it was noted that the
primary difference in this case and the one instituted by the
United States against Virginia Military Institute is that we
have a real, live plaintiff here who wants to be admitted
to the Corps of Cadets whereas in VMI the Department of
Justice was the only plaintiff. 17 Because of that difference,
the matter of remedy must be looked at from the standpoint
of Faulkner and also from the standpoint of other women
similarly situated who may seek to join the Corps of Cadets
at some future date.
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[10] In
*567 Brown v. Board of Education 349
U.S. 294, 299, 75 S.Ct. 753, 755, 99 L.Ed. 1083 (1955)
(Brown II ) the United States Supreme Court held that
local school authorities have “the primary responsibility for
elucidating, assessing and solving these problems; courts will
have to consider whether the action of school authorities
constitutes good faith implementation of the governing
constitutional principles.” 18 If the local authorities fail in
their responsibility to remedy the constitutional deprivation
“judicial authority may be invoked” for that purpose.
Swann v. Charlotte–Mecklenburg, 402 U.S. 1, 15, 91 S.Ct.
1267, 1276, 28 L.Ed.2d 554 (1971). Once the power of the
court is invoked “the scope of a district court's equitable
powers to remedy past wrongs is broad, for breadth and
flexibility are inherent in equitable remedy.” Id.
It appears clear that the defendants thought that they would
have the primary responsibility for devising a remedy if
they were found to have violated Faulkner's constitutional
rights. Indeed, the Concurrent Resolution of 1993 passed
by the South Carolina General Assembly on May 20, 1993,
had as its stated purpose the creation of a committee to
“formulate recommendations for the General Assembly to
consider in exploring alternatives for the provision of singlegender educational opportunities for women” and to report
its recommendation to the General Assembly in January
1994. When it appeared to this court in February 1994,
that this case was ready for trial, it assumed that, since the
defendants had been considering the matter of remedy for
almost a year, substantial strides had been made towards
that goal. When the court set a trial date of May 18, 1994,
therefore, it included within the issues to be tried that of
remedy. At trial it became clear that nothing of substance had
been done by the defendants towards fashioning a remedy.
The committee met four times, made a report to the South
Carolina General Assembly and was dissolved by operation
of law. The South Carolina General Assembly adjourned its
1994 session without considering the matter of single-sex
education for women further. Consequently, there is nothing
before the court at this time that permits it to determine what
the defendants will do or can do to guarantee to the plaintiff
her constitutional rights under the Equal Protection Clause.
Not a single defendant signed the proposed remedial plan or
testified in court as to their intentions or desires in regard
thereto. All the court has is a document signed by the attorneys
representing the defendants stating that within sixty days after
liability is determined in this case the defendants will set forth
a specific proposed remedy.
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Protection Clause is her immediate admission to the Corps of
To place the matter of remedy in proper perspective, the
manner in which the case has been conducted should also
be taken into consideration. The Citadel has made no secret
of the fact that its primary goal in this case is to keep
Faulkner out of the Corps of Cadets, and the State of South
Carolina appears ready to give its support to that cause.
Not once has a defendant done anything to indicate that
it is sincerely concerned to any extent whatsoever about
Faulkner's constitutional rights. The most revealing fact of
all, however, is that the defendants have continued to defend
this case at a cost of millions of dollars to the taxpayers of
South Carolina when they do not have a single case to offer in
support of their position that a lack of demand for single-sex
education on the part of women justifies its providing such an
education only for men.
Time is not on the side of Faulkner. She is now a rising
sophomore and cannot become a member of the Corps of
Cadets after the beginning of her junior year. The Fourth
Circuit in VMI enumerated three ways that women could
be provided equal protection in that case but suggested that
there might be more creative options or combinations. No
such options or combinations have surfaced in this case, and
there remain only three avenues through which Faulkner can
receive the rights guaranteed to her under the Equal Protection
Clause. Admittedly, *568 The Citadel cannot go private, and
that leaves only two options remaining. One of those is a
parallel institution or program, and the other is admission to
the Corps of Cadets.
The defendants have almost total control over the
development and implementation of a parallel institution or
program. They alone can develop it, and they alone can
fund it. In addition, it is clear that they can easily delay
that process beyond the point in time that Faulkner would
ever benefit from such a program. Throughout the pendency
of this action the defendants have done nothing to indicate
that they would be inclined to hasten that process. To the
contrary, all of the actions witnessed by this court clearly
and unequivocally indicate that the defendants would exert
all of their considerable influence to insure that Faulkner
would never have the opportunity to enroll in such a parallel
institution or program.
Under the circumstances existing in this case, the court
thus concludes that the only adequate remedy available to
provide the plaintiff the rights guaranteed to her by the Equal
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Cadets at The Citadel. 19
K. This court has considered the issue of remedy for Faulkner
within the context of Brown II. It has done so even though
it has reservations about the applicability of that case and its
progenies.
As Brown II dictates the United States Supreme Court has
in many cases said that the court should first look to the
state for a remedy to a constitutional deficiency before
imposing its own. It has followed that rule in cases involving
school desegregation, reapportionment, defects in election
processes, prison overcrowding, and others. It has also
recognized that there are some violations of the Fourteenth
Amendment that do not require such a procedure.
Watson
v. City of Memphis, 373 U.S. 526, 83 S.Ct. 1314, 10 L.Ed.2d
529 (1963), is a case that falls into such a category and
expresses a rule of remedy that seems to more clearly fit the
facts and needs of this case than does that of Brown II.
Watson is a case where the plaintiffs sought immediate
injunctive relief desegregating the municipal parks and
recreational facilities of the City of Memphis, Tennessee.
The defendants asked for additional time to desegregate. In
addressing the applicability of Brown II the court had the
following to say:

This case presents no obvious occasion
for the application of Brown. We are
not here confronted with attempted
desegregation of a local school
system with any or all of the
perhaps uniquely attendant problems,
administrative and other, specified
in the second Brown decision as
proper considerations in weighing the
need for further delay in vindicating
the Fourteenth Amendment rights of
petitioners. Desegregation of parks
and other recreational facilities does
not present the same kinds of
cognizable difficulties inhering in
elimination of racial classification
in schools, at which attendance is
compulsory, the adequacy of teachers
and facilities crucial, and questions
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of geographic assignment often of
major significance. Most importantly,
of course, it must be recognized
that even the delay countenanced
by Brown was a necessary, albeit
significant, adaptation of the usual
principle that any deprivation of
constitutional rights calls for prompt
rectification. The rights here asserted
are, like all such rights, present
rights; they are not merely hopes
to some future enjoyment of some
formalistic constitutional promise. The
basic guarantees of our Constitution
are warrants for the here and now
and, unless there is an overwhelmingly
compelling reason, they are to be
promptly fulfilled.

Watson, 373 U.S. at 531, 83 S.Ct. at 1318. There are other
cases with facts more similar to those involved here that stand
for the *569 same proposition. State of Florida v. Board of
Control, 351 U.S. 915, 76 S.Ct. 693, 100 L.Ed. 1449 (1956);

should be sensitive to the necessity for
speedy justice.

Meredith, 305 F.2d at 352. This court concludes that this is
the proper rule to apply in fashioning a remedy for Faulkner.
It, of course, also requires her admission to the Corps of
Cadets.
L. The question of a remedy for Faulkner is critical. Such
is not the case for other qualified women who may wish
to attend The Citadel. No other women have asked to be
admitted to the Corps of Cadets, and with the new school year
only a few weeks away, The Citadel could not be expected
to now process any applications for admission this year.
The proposed remedial plan of the defendants should be
given an opportunity to proceed. It may be able to provide
an adequate remedy for any constitutional grievances future
female applicants to The Citadel may have. But a plan that
conforms with the Equal Protection Clause of the Fourteenth
Amendment must be formulated, adopted and implemented
for the 1995–1996 school year. Otherwise, the court will have
no alternative but to require the defendant to admit qualified
women who apply in the future to the Corps of Cadets.

Meredith v. Fair, 305 F.2d 343 (5th Cir.1962).
The Meredith case is an interesting one to read. It brings back
memories of another world and a way of life that many of us
find difficult to believe ever existed. It is also evidence of the
fact that many of the sentiments and tactics prevalent in that
time have, to some extent, again surfaced in this case. The
Meredith case, however, is not cited for those reasons. It is
referred to because it stands for the proposition that Brown II
and its requirement that discrimination be removed with “all
deliberate speed” is inapplicable to a situation such as the one
at hand. It speaks directly to the situation Faulkner is now in:

As a matter of law, the principle of
‘deliberate speed’ has no application at
the college level; time is of the essence.
In an action for admission to a graduate
or undergraduate school, counsel for
all the litigants and trial judges too
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ORDER
IT IS, THEREFORE, ORDERED that the defendant
forthwith admit Shannon Richey Faulkner to the South
Carolina Corps of Cadets under such terms and conditions as
this court hereafter orders.
IT IS FURTHER ORDERED that the defendants pursue their
proposed remedial plan without delay and formulate, adopt,
and implement a plan that conforms with the Equal Protection
Clause of the Fourteenth Amendment of the Constitution of
the United States of America by the beginning of the school
year 1995–1996.
All Citations
858 F.Supp. 552, 93 Ed. Law Rep. 1210
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Footnotes
1
2

Bulletin of The Citadel, Catalogue Issue 1993–1994, p. 12.
It now appears that the only important difference between the two cases is that in this one we have a real,
live plaintiff who, but for her sex, would probably be a member of the Corps of Cadets. In the case against
the Virginia Military Institute the government is the only plaintiff.

3

U.S. v. Commonwealth of Va., 976 F.2d 890 (4th Cir.1992) (VMI ).
The articulation of such a policy, for the sake of brevity, has been called “justification” by the court and
attorneys in this matter and may from time to time be referred to in such a manner herein.
By accepting the holdings of VMI as we do herein, we give the defendants the benefit of the doubt. We find
that proper in considering the plaintiffs' motion for summary judgment, but it should be clearly noted that this
does not preclude the plaintiffs from raising all of the VMI holdings herein accepted and retrying the same
if this order is reversed or if the same is otherwise warranted. The plaintiffs accept VMI only for purposes
of their motion for summary judgment.
“To be eligible for graduation, all students, including transfer students from other colleges, are required to
earn at The Citadel a minimum of one-half the semester hours prescribed for the major course of study.”
Defendant's Exhibit 226, p. 26. In addition, all students in the Corps of Cadets must complete a ROTC course
every semester in which he is enrolled in the Corps or for eight semesters to be eligible for graduation.
Defendant's Exhibit 226, p. 27. These requirements cannot successfully be completed beyond the first
semester of the junior year.
Clemson is somewhat different in the way its governing body is selected, but that does not diminish the state's
control of that institution.
At that time the VMI decision had been rendered by the Fourth Circuit Court of Appeals. At least two prominent
Citadel alumni had contacted the Speaker of the South Carolina House of Representatives and furnished
him a copy of what later became Concurrent Resolution 4170. The conclusion is inescapable that the said
Concurrent Resolution was prompted by this litigation and would not have been passed had it not been for
this litigation and the Fourth Circuit's decision in VMI.
The Fourth Circuit Court of Appeals had the following to say about the Concurrent Resolution of 1993 in

4
5

6

7
8

9

Faulkner v. Jones, 10 F.3d 226, 232 (4th Cir.1993):
A resolution adopted in May 1993 by both houses of the legislature embraced all the positive contributions
of The Citadel and reaffirmed a policy of providing its benefits only to males.
While the announced South Carolina policy reaffirms The Citadel's positive contributions, it does not
connect these values to a male-only characteristic. Rather, the values stated in the resolution would appear
to relate to a single-gender policy for institutions. The resolution also offers no explanation for the failure
to offer women the same opportunity to participate in a single-gender institution and achieve similar goals
as that afforded to men at The Citadel. Although South Carolina has appointed a committee to review the
absence of opportunity for women, the committee will not report to the legislature until January 1994.
If the Fourth Circuit Court of Appeals grants a motion for rehearing or en banc consideration or if the United
States Supreme Court grants certiorari, it will take much longer for final judgment in this case to be reached.
Reed v. Reed states that the statute under consideration there “provides that different treatment be accorded
to the applicants on the basis of their sex; it thus establishes a classification subject to scrutiny under the

10
11

Equal Protection Clause.”
404 U.S. at 75, 92 S.Ct. at 253.
The defendants are all clearly state actors and subject to jurisdiction under the Equal Protection Clause.

12

Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S.Ct. 232, 83 L.Ed. 208 (1938).
It is important to note that the sexual classification involved in the instant case is facially discriminatory and
the law evaluates such a classification somewhat differently from a facially neutral classification, such as a

13
96
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height and weight employment standard, that has a disproportionate impact upon men or women applicants.
See
14

De La Cruz v. Tormey, 582 F.2d 45 (9th Cir.1978).

We accept this as existing law even though Justice Ginsburg, in the case of
Harris v. Forklift, 510 U.S.
17, ––––, 114 S.Ct. 367, 372, 126 L.Ed.2d 295 (1993), states that “it remains an open question whether
classifications based upon gender are inherently suspect.”
It is not relevant to the present discussion, but since the defendants have suggested a compact arrangement
with Mary Baldwin College in Virginia as a possible remedy in this case, it might be well at this time to note

15

Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S.Ct. 232, 83 L.Ed. 208 (1938) also stands for
that
the proposition that such a compact would be unconstitutional.
The following is quoted from the Trial Transcript, Vol. XX, pp. 114, wherein counsel for The Citadel made
the following statement in closing argument:
But the Winthrop, the decision to allow Winthrop to become co-ed was not based upon gender as such.
The legislation itself had no mention of gender. The annual appropriations that the state has given to its
colleges made no mention of gender. The Commission on Higher Education policies for approving new
programs and evaluating existing programs make no mention of gender.
The policies and specific decisions which led to the state support of an institution for men and not a
corresponding institution for women is at least facially gender-neutral, because you can't find a decision or
a statute out there that was made based upon gender alone.
When it had this case before it at the preliminary injunction stage, the Fourth Circuit Court of Appeals noted

16

17

that difference by the following statement quoted from
Faulkner, 10 F.3d at 233:
Denying Faulkner's access, on the other hand, might likely become permanent for her, due to the extended
time necessary to complete the litigation. The most telling aspect of this case, and that which distinguishes
this case from VMI, is the presence of this time pressure, combined with an absence of present opportunity
for Faulkner.
In remanding VMI as it did the Fourth Circuit Court of Appeals did not mention Brown II by name, but it
obviously considered the rule of that case applicable. At least one judge sitting on the panel that heard the
preliminary injunction appeal in this case also considers Brown II controlling on the issue of remedy in this
case. The issue of remedy herein will, therefore, initially be viewed in the light of Brown II.
At the conclusion of the trial of this case on May 27, 1994, the court asked the parties to submit a plan for
admitting Faulkner to the Corps of Cadets if it imposed that as a remedy. Plaintiffs and defendants have
responded, and the court shall forthwith conduct an evidentiary hearing to consider those plans and other
pertinent matters with a view towards promptly issuing another order detailing the particulars of Faulkner's
admission to the Corps.

18

19
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West Headnotes (15)
[1]

82 Cases that cite this headnote
[2]

Virginia, 766 F.Supp. 1407, entered judgment for

Commonwealth. Appeal was taken. The Fourth Circuit
Court of Appeals, 976 F.2d 890, vacated and remanded.
On remand, the Commonwealth moved for approval of a
proposed remedial plan, and the District Court, Jackson L.
Kiser, Chief Judge,
852 F.Supp. 471, approved proposal.
Appeal was taken. The Court of Appeals, Niemeyer, Circuit
Judge,
44 F.3d 1229, affirmed. United States sought
certiorari. After granting certiorari, the Supreme Court,
Justice Ginsburg, held that: (1) Commonwealth failed to show
exceedingly persuasive justification for excluding women
from citizen-soldier program offered at Virginia military
college in violation of equal protection; (2) remedial plan
offered by Commonwealth to create separate program for
women at another college did not afford both genders
benefits comparable in substance to survive equal protection
evaluation; and (3) use of substantive comparability inquiry
to review remedial plan was plain error.
Initial judgment of Court of Appeals affirmed; final judgment
of Court of Appeals reversed and remanded.

98

Constitutional Law

Sex or gender

Focusing on differential treatment or denial of
opportunity for which relief is sought, court
reviewing official classification based on gender
under equal protection analysis must determine
whether proffered justification is exceedingly
persuasive. U.S.C.A. Const.Amend. 14.

maintaining military college exclusively for males. The
United States District Court for the Western District
of

Sex or gender

Under equal protection analysis, parties who
seek to defend gender-based government
action must demonstrate exceedingly persuasive
justification for that action. U.S.C.A.
Const.Amend. 14.

Nos. 94–1941, 94–2107.
|
Argued Jan. 17, 1996.
|
Decided June 26, 1996.
Synopsis
United States sued Commonwealth of Virginia alleging equal
protection violation in

Constitutional Law

92 Cases that cite this headnote
[3]

Constitutional Law

Sex or Gender

Burden of justification for official classification
based on gender under equal protection analysis
is demanding and it rests entirely on the state.
U.S.C.A. Const.Amend. 14.
32 Cases that cite this headnote
[4]

Constitutional Law

Sex or gender

In justifying official classification based on
gender under equal protection analysis, state
must show at least that challenged classification
serves important governmental objectives and
that discriminatory means employed are
substantially related to achievement of those
objectives. U.S.C.A. Const.Amend. 14.
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was established, or had been maintained, with
view to diversifying, by its categorical exclusion
of women, educational opportunities within
state. U.S.C.A. Const.Amend. 14.

237 Cases that cite this headnote
[5]

Constitutional Law

Sex or Gender

Justification for official classification based on
gender under equal protection clause must be
genuine, not hypothesized or invented post hoc
in response to litigation; it must not rely on
overbroad generalizations about different talents,
capacities, or preferences of males and females.
U.S.C.A. Const.Amend. 14.

20 Cases that cite this headnote
[9]

Constitutional Law

Sex or gender

Heightened review standard for official
classification based on gender under equal
protection clause does not make sex a proscribed
classification. U.S.C.A. Const.Amend. 14.

15 Cases that cite this headnote
[10]

Constitutional Law

Sex or Gender

Constitutional Law
general

Affirmative action in

Sex classifications may be used to compensate
women for particular economic disabilities they
have suffered, to promote equal employment
opportunity, to advance full development of
talent and capacities of nation's people; but such
classifications may not be used to create or
perpetuate legal, social, and economic inferiority
of women.
24 Cases that cite this headnote
[8]

Education

Admission or Matriculation

Constitutional Law
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Admission or Matriculation

9 Cases that cite this headnote

Single-sex institutions

Commonwealth of Virginia failed to show
exceedingly persuasive justification for
excluding women from citizen-soldier program
offered at Virginia military college such
that Virginia's refusal to admit women to
program violated equal protection; despite
Virginia's contentions that option of single-sex
education contributed to diversity in educational
approaches, Virginia did not show that school

Education

Despite
Commonwealth
of
Virginia's
contentions that adversative method of training
at citizen-soldier program offered at Virginia
military college provided educational benefits
that could not be made available, unmodified,
to women and that alterations to accommodate
women would necessarily be radical and
so drastic, as to transform or destroy
program, notion that women would downgrade
adversative system was not proved, women's
successful entry into federal military academies
and their participation in nation's military
forces indicated that contentions may not
have been solidly grounded and state could
not constitutionally deny to women who had
will and capacity, the training and attendant
opportunities that military college afforded.
U.S.C.A. Const.Amend. 14.

100 Cases that cite this headnote
[7]

Sex or Gender

Under equal protection analysis, benign
justifications proffered in defense of categorical
exclusions based on gender will not be
accepted automatically; tenable justification
must describe actual state purposes, not
rationalizations for actions in fact differently
grounded. U.S.C.A. Const.Amend. 14.

116 Cases that cite this headnote
[6]

Constitutional Law

[11]

Constitutional Law

Sex or Gender

Under equal protection analysis, state actors
controlling gates to opportunity may not exclude
qualified individuals based on fixed notions
concerning roles and abilities of males and
females. U.S.C.A. Const.Amend. 14.
10 Cases that cite this headnote
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[12]

Federal Civil Procedure
extent of relief in general

to exclusion of women from citizen-soldier
program offered at Virginia military college
was plain error; rather than deferential analysis,
all gender based classifications warranted
heightened scrutiny. U.S.C.A. Const.Amend. 14.

Nature and

Remedial decree must closely fit constitutional
violation; it must be shaped to place
persons unconstitutionally denied opportunity or
advantage in position they would have occupied
in absence of discrimination.

44 Cases that cite this headnote

9 Cases that cite this headnote
[13]

Constitutional Law
Classification

Proper remedy for an unconstitutional exclusion
from opportunity or advantage based on
discrimination aims to eliminate, so far as
possible, discriminatory effects of the past and to
bar like discrimination in the future.
4 Cases that cite this headnote
[14]

Education
and Credits

Curriculum, Degrees, Grades,

Constitutional Law

Single-sex institutions

Remedial plan offered by Commonwealth of
Virginia for equal protection violations related
to exclusion of women from citizen-soldier
program offered at Virginia military college to
create separate program for women at another
college did not afford both genders benefits
comparable in substance so as to survive equal
protection evaluation; separate college afforded
women no opportunity to experience the rigorous
military training for which male school was
famed, female school's student body, faculty,
course offerings, finances and facilities hardly
matched male school and graduates from female
school could not anticipate benefits associated
with male school's 157–year history, prestige,
and its influential alumni network. U.S.C.A.
Const.Amend. 14.
25 Cases that cite this headnote
[15]

Constitutional Law

Single-sex institutions

Use of “substantive comparability” inquiry to
review remedial plan offered by Commonwealth
of Virginia for equal protection violations related
100

**2267 *515 Syllabus *

Discrimination and

Virginia Military Institute (VMI) is the sole single-sex school
among Virginia's public institutions of higher learning. VMI's
distinctive mission is to produce “citizen-soldiers,” men
prepared for leadership in civilian life and in military service.
Using an “adversative method” of training not available
elsewhere in Virginia, VMI endeavors to instill physical and
mental discipline in its cadets and impart to them a strong
moral code. Reflecting the high value alumni place on their
VMI training, VMI has the largest per-student endowment
of all public undergraduate institutions in the Nation. The
United States sued Virginia and VMI, alleging that VMI's
exclusively male admission policy violated the Fourteenth
Amendment's Equal Protection Clause. The District Court
ruled in VMI's favor. The Fourth Circuit reversed and ordered
Virginia to remedy the constitutional violation. In response,
Virginia proposed a parallel program for women: Virginia
Women's Institute for Leadership (VWIL), located at Mary
Baldwin College, a private liberal arts school for women.
The District Court found that Virginia's proposal satisfied the
Constitution's equal protection requirement, and the Fourth
Circuit affirmed. The appeals court deferentially reviewed
Virginia's plan and determined that provision of single-gender
educational options was a legitimate objective. Maintenance
of single-sex programs, the court concluded, was essential to
that objective. The court recognized, however, that its analysis
risked bypassing equal protection scrutiny, so it fashioned
an additional test, asking whether VMI and VWIL students
would receive “substantively comparable” benefits. Although
the Court of Appeals acknowledged that the VWIL degree
lacked the historical benefit and prestige of a VMI degree, the
court nevertheless found the educational opportunities at the
two schools sufficiently comparable.
Held:
1. Parties who seek to defend gender-based government
action must demonstrate an “exceedingly persuasive
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justification” for that action. E.g.,
Mississippi Univ. for
Women v. Hogan, 458 U.S. 718, 724, 102 S.Ct. 3331,
3336, 73 L.Ed.2d 1090. Neither *516 federal nor state
government acts compatibly with equal protection when a law
or official policy denies to women, simply because they are
women, full citizenship stature—equal opportunity to aspire,
achieve, participate in and contribute to society based on
their individual talents and capacities. To meet the burden of
justification, a State must show “at least that the [challenged]
classification serves ‘important governmental objectives and
that the discriminatory means employed’ are ‘substantially
related to the achievement of those objectives.’ ” Ibid.,
quoting
Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142,
150, 100 S.Ct. 1540, 1545, 64 L.Ed.2d 107. The justification
must be genuine, not hypothesized or invented post hoc in
response to litigation. And it must not rely on overbroad
generalizations about the different talents, capacities, or
preferences of males and females. See, e.g.,
Weinberger
v. Wiesenfeld, 420 U.S. 636, 643, 648, 95 S.Ct. 1225, 1230–
1231, 1233, 43 L.Ed.2d 514. The heightened review standard
applicable to sex-based classifications does not make sex a
proscribed classification, but it does mean that categorization
by sex may not be used to create or perpetuate the legal, social,
and economic inferiority of women. Pp. 2274–2276.
2. Virginia's categorical exclusion of women from the
educational opportunities VMI provides denies equal
protection to women. Pp. 2276–2282.
(a) Virginia contends that single-sex education yields
important educational benefits and that provision of an
option for such education fosters diversity in educational
approaches. Benign justifications proffered in defense of
categorical exclusions, however, must describe actual state
purposes, not rationalizations for actions in fact differently
grounded. Virginia has not shown that VMI was established,
or has been maintained, with a view to diversifying, by its
categorical exclusion of women, educational opportunities
**2268 within the Commonwealth. A purpose genuinely
to advance an array of educational options is not served
by VMI's historic and constant plan to afford a unique
educational benefit only to males. However well this plan
serves Virginia's sons, it makes no provision whatever for her
daughters. Pp. 2276–2279.
(b) Virginia also argues that VMI's adversative method of
training provides educational benefits that cannot be made
available, unmodified, to women, and that alterations to
101

accommodate women would necessarily be so drastic as
to destroy VMI's program. It is uncontested that women's
admission to VMI would require accommodations, primarily
in arranging housing assignments and physical training
programs for female cadets. It is also undisputed, however,
that neither the goal of producing citizen-soldiers, VMI's
raison d'être, nor VMI's implementing methodology is
inherently unsuitable to women. The District Court made
“findings” on “gender-based developmental differences” that
restate the opinions of Virginia's expert witnesses about
typically male or typically female “tendencies.” Courts,
however, must take “a hard *517 look” at generalizations
or tendencies of the kind Virginia pressed, for state actors
controlling gates to opportunity have no warrant to exclude
qualified individuals based on “fixed notions concerning the
roles and abilities of males and females.” Mississippi Univ.
for Women, 458 U.S., at 725, 102 S.Ct., at 3336–3337. The
notion that admission of women would downgrade VMI's
stature, destroy the adversative system and, with it, even
the school, is a judgment hardly proved, a prediction hardly
different from other “self-fulfilling prophec[ies]”, see
id.,
at 730, 102 S.Ct., at 3339, once routinely used to deny rights
or opportunities. Women's successful entry into the federal
military academies, and their participation in the Nation's
military forces, indicate that Virginia's fears for VMI's
future may not be solidly grounded. The Commonwealth's
justification for excluding all women from “citizen-soldier”
training for which some are qualified, in any event, does not
rank as “exceedingly persuasive.” Pp. 2279–2282.
3. The remedy proffered by Virginia—maintain VMI as a
male-only college and create VWIL as a separate program for
women—does not cure the constitutional violation. Pp. 2282–
2287.
(a) A remedial decree must closely fit the constitutional
violation; it must be shaped to place persons
unconstitutionally denied an opportunity or advantage in
the position they would have occupied in the absence of
discrimination. See
Milliken v. Bradley, 433 U.S. 267,
280, 97 S.Ct. 2749, 2757, 53 L.Ed.2d 745. The constitutional
violation in this case is the categorical exclusion of women,
in disregard of their individual merit, from an extraordinary
educational opportunity afforded men. Virginia chose to
leave untouched VMI's exclusionary policy, and proposed
for women only a separate program, different in kind
from VMI and unequal in tangible and intangible facilities.
VWIL affords women no opportunity to experience the
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rigorous military training for which VMI is famed. Kept
away from the pressures, hazards, and psychological bonding
characteristic of VMI's adversative training, VWIL students
will not know the feeling of tremendous accomplishment
commonly experienced by VMI's successful cadets. Virginia
maintains that methodological differences are justified by the
important differences between men and women in learning
and developmental needs, but generalizations about “the way
women are,” estimates of what is appropriate for most women,
no longer justify denying opportunity to women whose talent
and capacity place them outside the average description. In
myriad respects other than military training, VWIL does
not qualify as VMI's equal. The VWIL program is a pale
shadow of VMI in terms of the range of curricular choices
and faculty stature, funding, prestige, alumni support and
influence. Virginia has not shown substantial equality in
the separate educational opportunities the Commonwealth
supports at VWIL and VMI. Cf. Sweatt v. Painter, 339 U.S.
629, 70 S.Ct. 848, 94 L.Ed. 1114. Pp. 2282–2286.
*518 b) The Fourth Circuit failed to inquire whether
the proposed remedy placed women denied the VMI
advantage in the position they would have occupied in the
**2269 absence of discrimination,
Milliken, 433 U.S.,
at 280, 97 S.Ct., at 2757, and considered instead whether
the Commonwealth could provide, with fidelity to equal
protection, separate and unequal educational programs for
men and women. In declaring the substantially different
and significantly unequal VWIL program satisfactory, the
appeals court displaced the exacting standard developed by
this Court with a deferential standard, and added an inquiry
of its own invention, the “substantive comparability” test.
The Fourth Circuit plainly erred in exposing Virginia's VWIL
plan to such a deferential analysis, for “all gender-based
classifications today” warrant “heightened scrutiny.” See
J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 136, 114 S.Ct.
1419, 1425, 128 L.Ed.2d 89. Women seeking and fit for a
VMI-quality education cannot be offered anything less, under
the Commonwealth's obligation to afford them genuinely
equal protection. Pp. 2286–2287.
976 F.2d 890 (C.A.4 1992), affirmed;
(C.A.4 1995), reversed and remanded.

44 F.3d 1229

GINSBURG, J., delivered the opinion of the Court, in
which STEVENS, O'CONNOR, KENNEDY, SOUTER,
AND BREYER, JJ., JOINED. REHNQUIST, C.J., FILED
AN OPINION CONCURRING IN THE JUDGMENT, POST,
102

P. 2287. SCALIA, J., FILED A DISSENTING OPINION,
POST, P. 2291. THOMAS, J., TOOK NO PART IN THE
CONSIDERATION OR DECISION OF THE CASE.
Attorneys and Law Firms
Paul Bender, Washington, DC, for U.S.
Theodore B. Olson, Washington, DC, for Virginia, et al.
1995 WL 745011 (Resp.Brief)
Opinion
*519 Justice GINSBURG delivered the opinion of the
Court.
Virginia's public institutions of higher learning include an
incomparable military college, Virginia Military Institute
(VMI). The United States maintains that the Constitution's
equal protection guarantee precludes Virginia from reserving
exclusively to men the unique educational opportunities VMI
affords. We agree.

*520 I
Founded in 1839, VMI is today the sole single-sex
school among Virginia's 15 public institutions of higher
learning. VMI's distinctive mission is to produce “citizensoldiers,” men prepared for leadership in civilian life and in
military service. VMI pursues this mission through pervasive
training of a kind not available anywhere else in Virginia.
Assigning prime place to character development, VMI uses an
“adversative method” modeled on English public schools and
once characteristic of military instruction. VMI constantly
endeavors to instill physical and mental discipline in its
cadets and impart to them a strong moral code. The school's
graduates leave VMI with heightened comprehension of their
capacity to deal with duress and stress, and a large sense of
accomplishment for completing the hazardous course.
VMI has notably succeeded in its mission to produce
leaders; among its alumni are military generals, Members
of Congress, and business executives. The school's alumni
overwhelmingly perceive that their VMI training helped them
to realize their personal goals. VMI's endowment reflects
the loyalty of its graduates; VMI has the largest per-student
endowment of all public undergraduate institutions in the
Nation.
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for both military and civilian life”; “[o]nly about 15% of
Neither the goal of producing citizen-soldiers nor VMI's
implementing methodology is inherently unsuitable to
women. And the school's impressive record in producing
leaders has made admission desirable to some women.
Nevertheless, Virginia has elected to preserve exclusively
for men the advantages and opportunities a VMI education
affords.

II
A
From its establishment in 1839 as one of the Nation's first state
military colleges, see **2270 1839 Va. Acts, ch. 20, VMI
has remained financially supported by Virginia and “subject
to *521 the control of the [Virginia] General Assembly,”
Va.Code Ann. § 23–92 (1993). First southern college to
teach engineering and industrial chemistry, see H. Wise,
Drawing Out the Man: The VMI Story 13 (1978) (The VMI
Story), VMI once provided teachers for the Commonwealth's
schools, see 1842 Va. Acts, ch. 24, § 2 (requiring every cadet
to teach in one of the Commonwealth's schools for a 2–year
period). 1 Civil War strife threatened the school's vitality, but
a resourceful superintendent regained legislative support by
highlighting “VMI's great potential[,] through its technical
know-how,” to advance Virginia's postwar recovery. The VMI
Story 47.
VMI today enrolls about 1,300 men as cadets. 2 Its academic
offerings in the liberal arts, sciences, and engineering are also
available at other public colleges and universities in Virginia.
But VMI's mission is special. It is the mission of the school
“ ‘to produce educated and honorable men, prepared for
the varied work of civil life, imbued with love of learning,
confident in the functions and attitudes of leadership,
possessing a high sense of public service, advocates of
the American democracy and free enterprise system, and
ready as citizen-soldiers to defend their country in *522
time of national peril.’ ”
766 F.Supp. 1407, 1425
(W.D.Va.1991) (quoting Mission Study Committee of the
VMI Board of Visitors, Report, May 16, 1986).
In contrast to the federal service academies, institutions
maintained “to prepare cadets for career service in the
armed forces,” VMI's program “is directed at preparation
103

VMI cadets enter career military service.”
766 F.Supp.,
at 1432.
VMI produces its “citizen-soldiers” through “an adversative,
or doubting, model of education” which features “[p]hysical
rigor, mental stress, absolute equality of treatment, absence
of privacy, minute regulation of behavior, and indoctrination
in desirable values.”
Id., at 1421. As one Commandant of
Cadets described it, the adversative method “ ‘dissects the
young student,’ ” and makes him aware of his “ ‘limits and
capabilities,’ ” so that he knows “ ‘how far he can go with his
anger, ... how much he can take under stress, ... exactly what
he can do when he is physically exhausted.’ ”
1422 (quoting Col. N. Bissell).

Id., at 1421–

VMI cadets live in spartan barracks where surveillance is
constant and privacy nonexistent; they wear uniforms, eat
together in the mess hall, and regularly participate in drills.
Id., at 1424, 1432. Entering students are incessantly
exposed to the rat line, “an extreme form of the adversative
model,” comparable in intensity to Marine Corps boot camp.
Id., at 1422. Tormenting and punishing, the rat line
bonds new cadets to their fellow sufferers and, when they
have completed the 7–month experience, to their former
tormentors. Ibid.
VMI's “adversative model” is further characterized by a
hierarchical “class system” of privileges and responsibilities,
a “dyke system” for assigning a senior class mentor to each
entering class “rat,” and a stringently enforced “honor code,”
which prescribes that a cadet “ ‘does not lie, cheat, steal nor
tolerate those who do.’ ” Id., at 1422–1423.
*523 VMI attracts some applicants because of its reputation
as an extraordinarily challenging military school, and
“because its **2271 alumni are exceptionally close to
the school.” Id., at 1421. “[W]omen have no opportunity
anywhere to gain the benefits of [the system of education at
VMI].” Ibid.

B
In 1990, prompted by a complaint filed with the Attorney
General by a female high-school student seeking admission to
VMI, the United States sued the Commonwealth of Virginia
and VMI, alleging that VMI's exclusively male admission
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policy violated the Equal Protection Clause of the Fourteenth
3

Amendment. Id., at 1408. Trial of the action consumed six
days and involved an array of expert witnesses on each side.
Ibid.
In the two years preceding the lawsuit, the District Court
noted, VMI had received inquiries from 347 women, but
had responded to none of them.
Id., at 1436. “[S]ome
women, at least,” the court said, “would want to attend the
Id., at 1414. The
school if they had the opportunity.”
court further recognized that, with recruitment, VMI could
“achieve at least 10% female enrollment”—“a sufficient
‘critical mass' to provide the female cadets with a positive
Id., at 1437–1438. And it was
educational experience.”
also established that “some women are capable of all of the
individual activities required of VMI cadets.” Id., at 1412.
In addition, experts agreed that if VMI admitted women,
“the VMI ROTC experience would become a better training
program from the perspective of the armed forces, because it
would provide training in dealing with a mixed-gender army.”
Id., at 1441.
The District Court ruled in favor of VMI, however, and
rejected the equal protection challenge pressed by the United
States. That court correctly recognized that
Mississippi
Univ. for Women v. Hogan, 458 U.S. 718, 102 S.Ct. 3331, 73
766
L.Ed.2d 1090 (1982), was *524 the closest guide.
F.Supp., at 1410. There, this Court underscored that a party
seeking to uphold government action based on sex must
establish an “exceedingly persuasive justification” for the
Mississippi Univ. for Women, 458 U.S., at
classification.
724, 102 S.Ct., at 3336 (internal quotation marks omitted).
To succeed, the defender of the challenged action must show
“at least that the classification serves important governmental
objectives and that the discriminatory means employed are
substantially related to the achievement of those objectives.”
Ibid. (internal quotation marks omitted).
The District Court reasoned that education in “a singlegender environment, be it male or female,” yields substantial
benefits.
766 F.Supp., at 1415. VMI's school for men
brought diversity to an otherwise coeducational Virginia
system, and that diversity was “enhanced by VMI's unique
method of instruction.” Ibid. If single-gender education for
males ranks as an important governmental objective, it

104

becomes obvious, the District Court concluded, that the only
means of achieving the objective “is to exclude women from
the all-male institution—VMI.” Ibid.
“Women are [indeed] denied a unique educational
opportunity that is available only at VMI,” the District
Court acknowledged. Id., at 1432. But “[VMI's] single-sex
status would be lost, and some aspects of the [school's]
distinctive method would be altered,” if women were
admitted, id., at 1413: “Allowance for personal privacy
would have to be made,” id., at 1412; “[p]hysical education
requirements would have to be altered, at least for the
women,” id., at 1413; the adversative environment could
not survive unmodified, id., at 1412–1413. Thus, “sufficient
constitutional justification” had been shown, the District
Court held, “for continuing [VMI's] single-sex policy.” Id., at
1413.
The Court of Appeals for the Fourth Circuit disagreed and
vacated the District Court's judgment. The appellate court
held: “The Commonwealth of Virginia has not ... advanced
any state policy by which it can justify its determination,
*525 under an announced policy of diversity, to afford
VMI's unique type of program to men and not to women.”
976 F.2d 890, 892 (1992).
**2272 The appeals court greeted with skepticism Virginia's
assertion that it offers single-sex education at VMI as a
facet of the Commonwealth's overarching and undisputed
policy to advance “autonomy and diversity.” The court
underscored Virginia's nondiscrimination commitment: “ ‘[I]t
is extremely important that [colleges and universities] deal
with faculty, staff, and students without regard to sex, race,
or ethnic origin.’ ”
Id., at 899 (quoting 1990 Report of the
Virginia Commission on the University of the 21st Century).
“That statement,” the Court of Appeals said, “is the only
explicit one that we have found in the record in which the
Commonwealth has expressed itself with respect to gender
distinctions.”
976 F.2d, at 899. Furthermore, the appeals
court observed, in urging “diversity” to justify an all-male
VMI, the Commonwealth had supplied “no explanation for
the movement away from [single-sex education] in Virginia
by public colleges and universities.” Ibid. In short, the court
concluded, “[a] policy of diversity which aims to provide an
array of educational opportunities, including single-gender
institutions, must do more than favor one gender.” Ibid.
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The parties agreed that “some women can meet the physical
standards now imposed on men,” id., at 896, and the court
was satisfied that “neither the goal of producing citizen
soldiers nor VMI's implementing methodology is inherently
unsuitable to women,” id., at 899. The Court of Appeals,
however, accepted the District Court's finding that “at least
these three aspects of VMI's program—physical training,
the absence of privacy, and the adversative approach—
would be materially affected by coeducation.” Id., at 896–
897. Remanding the case, the appeals court assigned to
Virginia, in the first instance, responsibility for selecting a
remedial course. The court suggested these options for the
Commonwealth: Admit women to VMI; establish parallel
institutions *526 or programs; or abandon state support,
leaving VMI free to pursue its policies as a private institution.
Id., at 900. In May 1993, this Court denied certiorari. See
508 U.S. 946, 113 S.Ct. 2431, 124 L.Ed.2d 651; see also ibid.
(opinion of SCALIA, J., noting the interlocutory posture of
the litigation).

C
In response to the Fourth Circuit's ruling, Virginia
proposed a parallel program for women: Virginia Women's
Institute for Leadership (VWIL). The 4–year, state-sponsored
undergraduate program would be located at Mary Baldwin
College, a private liberal arts school for women, and would
be open, initially, to about 25 to 30 students. Although
VWIL would share VMI's mission—to produce “citizensoldiers”—the VWIL program would differ, as does Mary
Baldwin College, from VMI in academic offerings, methods
of education, and financial resources. See
476–477 (W.D.Va.1994).

852 F.Supp. 471,

The average combined SAT score of entrants at Mary Baldwin
is about 100 points lower than the score for VMI freshmen.
See

id., at 501. Mary Baldwin's faculty holds “significantly

fewer Ph.D.'s than the faculty at VMI,”
id., at 502, and
receives significantly lower salaries, see Tr. 158 (testimony
of James Lott, Dean of Mary Baldwin College), reprinted
in 2 App. in Nos. 94–1667 and 94–1717(CA4) (hereinafter
Tr.). While VMI offers degrees in liberal arts, the sciences,
and engineering, Mary Baldwin, at the time of trial, offered
only bachelor of arts degrees. See
852 F.Supp., at 503. A
VWIL student seeking to earn an engineering degree could
gain one, without public support, by attending Washington
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University in St. Louis, Missouri, for two years, paying the
required private tuition. See ibid.
Experts in educating women at the college level composed
the Task Force charged with designing the VWIL program;
Task Force members were drawn from Mary Baldwin's own
faculty and staff. Id., at 476. Training its attention on methods
of instruction appropriate for “most women,” the *527 Task
Force determined that a military model would be “wholly
inappropriate” for VWIL. Ibid.; see
(C.A.4 1995).

44 F.3d 1229, 1233

VWIL students would participate in ROTC programs and
a newly established, “largely ceremonial” Virginia Corps of
Cadets,

id., at 1234, but the VWIL House would not

have
a military format, 852 F.Supp., at 477, and **2273
VWIL would not require its students to eat meals together
or to wear uniforms during the schoolday,
id., at 495.
In lieu of VMI's adversative method, the VWIL Task Force
favored “a cooperative method which reinforces self-esteem.”
Id., at 476. In addition to the standard bachelor of arts
program offered at Mary Baldwin, VWIL students would
take courses in leadership, complete an off-campus leadership
externship, participate in community service projects, and
assist in arranging a speaker series. See

44 F.3d, at 1234.

Virginia represented that it will provide equal financial
support for in-state VWIL students and VMI cadets, 852
F.Supp., at 483, and the VMI Foundation agreed to supply a
$5.4625 million endowment for the VWIL program,
id.,
at 499. Mary Baldwin's own endowment is about $19
million; VMI's is $131 million.
Id., at 503. Mary Baldwin
will add $35 million to its endowment based on future
commitments; VMI will add $220 million. Ibid. The VMI
Alumni Association has developed a network of employers
interested in hiring VMI graduates. The Association has
agreed to open its network to VWIL graduates, id., at 499,
but those graduates will not have the advantage afforded by
a VMI degree.

D
Virginia returned to the District Court seeking approval of
its proposed remedial plan, and the court decided the plan
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met the requirements of the Equal Protection Clause. Id.,
at 473. The District Court again acknowledged evidentiary
support for these determinations: “[T]he VMI methodology
could be used to educate women and, in fact, some
*528 women ... may prefer the VMI methodology to the
VWIL methodology.” Id., at 481. But the “controlling legal
principles,” the District Court decided, “do not require the
Commonwealth to provide a mirror image VMI for women.”
Ibid. The court anticipated that the two schools would
“achieve substantially similar outcomes.” Ibid. It concluded:
“If VMI marches to the beat of a drum, then Mary Baldwin
marches to the melody of a fife and when the march is over,
both will have arrived at the same destination.” Id., at 484.
A divided Court of Appeals affirmed the District Court's
judgment.
44 F.3d 1229 (C.A.4 1995). This time, the
appellate court determined to give “greater scrutiny to the
selection of means than to the [Commonwealth's] proffered
objective.”
Id., at 1236. The official objective or purpose,
the court said, should be reviewed deferentially. Ibid. Respect
for the “legislative will,” the court reasoned, meant that the
judiciary should take a “cautious approach,” inquiring into
the “legitima[cy]” of the governmental objective and refusing
approval for any purpose revealed to be “pernicious.” Ibid.
“[P]roviding the option of a single-gender college education
may be considered a legitimate and important aspect of
a public system of higher education,” the appeals court
observed, id., at 1238; that objective, the court added, is “not
pernicious,” id., at 1239. Moreover, the court continued, the
adversative method vital to a VMI education “has never been
tolerated in a sexually heterogeneous environment.” Ibid. The
method itself “was not designed to exclude women,” the court
noted, but women could not be accommodated in the VMI
program, the court believed, for female participation in VMI's
adversative training “would destroy ... any sense of decency
that still permeates the relationship between the sexes.” Ibid.
Having determined, deferentially, the legitimacy of Virginia's
purpose, the court considered the question of means.
*529 Exclusion of “men at Mary Baldwin College and
women at VMI,” the court said, was essential to Virginia's
purpose, for without such exclusion, the Commonwealth
could not “accomplish [its] objective of providing singlegender education.” Ibid.
The court recognized that, as it analyzed the case, means
merged into end, and the merger risked “bypass[ing] any
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equal protection scrutiny.” Id., at 1237. The court therefore
added another inquiry, a decisive test it called “substantive
comparability.” Ibid. The key question, the court said, was
whether men at VMI and women at VWIL would obtain
“substantively comparable benefits at their institution or
through other **2274 means offered by the [S]tate.” Ibid.
Although the appeals court recognized that the VWIL degree
“lacks the historical benefit and prestige” of a VMI degree,
it nevertheless found the educational opportunities at the two
schools “sufficiently comparable.” Id., at 1241.
Senior Circuit Judge Phillips dissented. The court, in his
judgment, had not held Virginia to the burden of showing
an “ ‘exceedingly persuasive [justification]’ ” for the
Commonwealth's action. Id., at 1247 (quoting
Mississippi
Univ. for Women, 458 U.S., at 724, 102 S.Ct., at 3336). In
Judge Phillips' view, the court had accepted “rationalizations
compelled by the exigencies of this litigation,” and had not
confronted the Commonwealth's “actual overriding purpose.”
44 F.3d, at 1247. That purpose, Judge Phillips said, was
clear from the historical record; it was “not to create a
new type of educational opportunity for women, ... nor
to further diversify the Commonwealth's higher education
system[,] ... but [was] simply ... to allow VMI to continue to
exclude women in order to preserve its historic character and
mission.” Ibid.
Judge Phillips suggested that the Commonwealth would
satisfy the Constitution's equal protection requirement
if it “simultaneously opened single-gender undergraduate
institutions having substantially comparable curricular
and extra-curricular programs, funding, physical plant,
administration *530 and support services, and faculty and
library resources.” Id., at 1250. But he thought it evident that
the proposed VWIL program, in comparison to VMI, fell
“far short ... from providing substantially equal tangible and
intangible educational benefits to men and women.” Ibid.
The Fourth Circuit denied rehearing en banc. 52 F.3d 90
(1995). Circuit Judge Motz, joined by Circuit Judges Hall,
Murnaghan, and Michael, filed a dissenting opinion. 4 Judge
Motz agreed with Judge Phillips that Virginia had not
shown an “ ‘exceedingly persuasive justification’ ” for the
disparate opportunities the Commonwealth supported. Id., at
92 (quoting
Mississippi Univ. for Women, 458 U.S., at
724, 102 S.Ct., at 3336). She asked: “[H]ow can a degree
from a yet to be implemented supplemental program at Mary
Baldwin be held ‘substantively comparable’ to a degree from
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a venerable Virginia military institution that was established
more than 150 years ago?” 52 F.3d, at 93. “Women need not be
guaranteed equal ‘results,’ ” Judge Motz said, “but the Equal
Protection Clause does require equal opportunity ... [and] that
opportunity is being denied here.” Ibid.

III
The cross-petitions in this suit present two ultimate
issues. First, does Virginia's exclusion of women from the
educational opportunities provided by VMI—extraordinary
opportunities for military training and civilian leadership
development—deny to women “capable of all of the
individual activities required of VMI cadets,” 766 F.Supp.,
at 1412, the equal protection of the laws guaranteed by
the Fourteenth Amendment? Second, if VMI's “unique”
situation,
id., at 1413—as Virginia's sole single-sex
public institution of *531 higher education—offends the
Constitution's equal protection principle, what is the remedial
requirement?

IV
[1]

We note, once again, the core instruction of this Court's

pathmarking decisions in
J.E.B. v. Alabama ex rel. T. B.,
511 U.S. 127, 136–137, and n. 6, 114 S.Ct. 1419, 1425–1426,
and n. 6, 128 L.Ed.2d 89 (1994), and
Mississippi Univ.
for Women, 458 U.S., at 724, 102 S.Ct., at 3336 (internal
quotation marks omitted): Parties who seek to defend genderbased government action must demonstrate an “exceedingly
persuasive justification” for that action.
Today's skeptical scrutiny of official action denying rights or
opportunities based on sex responds to volumes of history. As
a plurality of this Court acknowledged a generation ago, “our
Nation has had a long and unfortunate **2275 history of sex
discrimination.”
Frontiero v. Richardson, 411 U.S. 677,
684, 93 S.Ct. 1764, 1769, 36 L.Ed.2d 583 (1973). Through a
century plus three decades and more of that history, women
did not count among voters composing “We the People”; 5
not until 1920 did women gain a constitutional right to the
franchise.
Id., at 685, 93 S.Ct., at 1769–1770. And for
a half century thereafter, it remained the prevailing doctrine
that government, both federal and state, could withhold from
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women opportunities accorded men so long as any “basis in
reason” could be conceived for the discrimination. See, e.g.,
Goesaert v. Cleary, 335 U.S. 464, 467, 69 S.Ct. 198, 200,
93 L.Ed. 163 (1948) (rejecting challenge of female tavern
owner and her daughter to Michigan law denying bartender
licenses to females—except for wives and daughters of male
tavern owners; Court would not “give ear” to the contention
that “an unchivalrous desire of male *532 bartenders to ...
monopolize the calling” prompted the legislation).
In 1971, for the first time in our Nation's history, this Court
ruled in favor of a woman who complained that her State
had denied her the equal protection of its laws.
Reed v.
Reed, 404 U.S. 71, 73, 92 S.Ct. 251, 252–253, 30 L.Ed.2d
225 (holding unconstitutional Idaho Code prescription that,
among “ ‘several persons claiming and equally entitled to
administer [a decedent's estate], males must be preferred to
females' ”). Since Reed, the Court has repeatedly recognized
that neither federal nor state government acts compatibly
with the equal protection principle when a law or official
policy denies to women, simply because they are women,
full citizenship stature—equal opportunity to aspire, achieve,
participate in and contribute to society based on their
individual talents and capacities. See, e.g.,
Kirchberg
v. Feenstra, 450 U.S. 455, 462–463, 101 S.Ct. 1195,
1199–1200, 67 L.Ed.2d 428 (1981) (affirming invalidity of
Louisiana law that made husband “head and master” of
property jointly owned with his wife, giving him unilateral
right to dispose of such property without his wife's consent);
Stanton v. Stanton, 421 U.S. 7, 95 S.Ct. 1373, 43 L.Ed.2d
688 (1975) (invalidating Utah requirement that parents
support boys until age 21, girls only until age 18).
[2] [3] [4] [5] Without equating gender classifications,
for all purposes, to classifications based on race or national
origin, 6 the Court, in post-Reed decisions, has carefully
inspected official action that closes a door or denies
opportunity to women (or to men). See
J.E.B., 511 U.S.,
at 152, 114 S.Ct., at 1433 (KENNEDY, J., concurring in
judgment) (case law evolving since 1971 “reveal[s] a strong
presumption that gender classifications are invalid”). To
summarize the Court's current directions for cases of official
classification based on gender: Focusing on the differential
treatment *533 for denial of opportunity for which relief
is sought, the reviewing court must determine whether
the proffered justification is “exceedingly persuasive.” The
burden of justification is demanding and it rests entirely on
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the State. See
Mississippi Univ. for Women, 458 U.S., at
724, 102 S.Ct., at 3336. The State must show “at least that the
[challenged] classification serves ‘important governmental
objectives and that the discriminatory means employed’ are
‘substantially related to the achievement of those objectives.’
” Ibid. (quoting
Wengler v. Druggists Mut. Ins. Co.,
446 U.S. 142, 150, 100 S.Ct. 1540, 1545, 64 L.Ed.2d 107
(1980)). The justification must be genuine, not hypothesized
or invented post hoc in response to litigation. And it must not
rely on overbroad generalizations about the different talents,
capacities, or preferences of males and females. See **2276

Measuring the record in this case against the review
standard just described, we conclude that Virginia has shown
no “exceedingly persuasive justification” for excluding all
women from the citizen-soldier training afforded by VMI. We
therefore affirm the Fourth Circuit's initial judgment, which
held that Virginia had violated the Fourteenth Amendment's
Equal Protection Clause. Because the remedy proffered by
Virginia—the Mary Baldwin VWIL program—does not cure
the constitutional violation, i.e., it does not provide equal
opportunity, we reverse the Fourth Circuit's final judgment in
this case.

Weinberger v. Wiesenfeld, 420 U.S. 636, 643, 648, 95 S.Ct.
1225, 1230–1231, 1233, 43 L.Ed.2d 514 (1975);
Califano
v. Goldfarb, 430 U.S. 199, 223–224, 97 S.Ct. 1021, 1035–
1036, 51 L.Ed.2d 270 (1977) (STEVENS, J., concurring in
judgment).
[6]
The heightened review standard our precedent
establishes does not make sex a proscribed classification.
Supposed “inherent differences” are no longer accepted as
a ground for race or national origin classifications. See
Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d
1010 (1967). Physical differences between men and women,
however, are enduring: “[T]he two sexes are not fungible; a
community made up exclusively of one [sex] is different from
a community composed of both.” Ballard v. United States,
329 U.S. 187, 193, 67 S.Ct. 261, 264, 91 L.Ed. 181 (1946).
[7] “Inherent differences” between men and women, we
have come to appreciate, remain cause for celebration, but not
for denigration of the members of either sex or for artificial
constraints on an individual's opportunity. Sex classifications
may be used to compensate women “for particular economic
disabilities [they have] suffered,” Califano v. Webster, 430
U.S. 313, 320, 97 S.Ct. 1192, 1196, 51 L.Ed.2d 360 (1977)
(per curiam), to “promot[e] equal employment opportunity,”
see California Fed. Sav. & Loan Assn. v. Guerra, 479 U.S.
272, 289, 107 S.Ct. 683, 693–694, 93 L.Ed.2d 613 (1987), to
advance full development of the talent and capacities of our
Nation's people. 7 *534 But such classifications may not be
used, as they once were, see
Goesaert, 335 U.S., at 467,
69 S.Ct., at 200, to create or perpetuate the legal, social, and
economic inferiority of women.

V
The Fourth Circuit initially held that Virginia had advanced no
state policy by which it could justify, under equal protection
principles, its determination “to afford VMI's unique type
of program to men and not to women.”
976 F.2d, at
892. Virginia challenges that “liability” ruling and asserts
two justifications in defense of VMI's exclusion of *535
women. First, the Commonwealth contends, “single-sex
education provides important educational benefits,” Brief for
Cross–Petitioners 20, and the option of single-sex education
contributes to “diversity in educational approaches,” id., at
25. Second, the Commonwealth argues, “the unique VMI
method of character development and leadership training,”
the school's adversative approach, would have to be modified
were VMI to admit women. Id., at 33–36 (internal quotation
marks omitted). We consider these two justifications in turn.

A
[8] [9] Single-sex education affords pedagogical benefits
to at least some students, **2277 Virginia emphasizes,
and that reality is uncontested in this litigation. 8 Similarly,
it is not disputed that diversity among public educational
institutions can serve the public good. But Virginia
has not shown that VMI was established, or has been
maintained, with a view to diversifying, by its categorical
exclusion of women, educational opportunities within the
Commonwealth. In cases of this genre, our precedent
instructs that “benign” justifications proffered in defense of
categorical exclusions will not be accepted automatically;
a tenable justification must describe actual state purposes,
not rationalizations for actions *536 in fact differently
grounded. See
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16, 95 S.Ct., at 1233, and n. 16 (“mere recitation of a
benign [or] compensatory purpose” does not block “inquiry
into the actual purposes” of government-maintained genderbased classifications); Goldfarb, 430 U.S., at 212–213, 97
S.Ct., at 1030 (rejecting government-proffered purposes after
“inquiry into the actual purposes” (internal quotation marks
omitted)).
Mississippi Univ. for Women is immediately in point. There
the State asserted, in justification of its exclusion of men
from a nursing school, that it was engaging in “educational
affirmative action” by “compensat[ing] for discrimination
against

women.” 458 U.S., at 727, 102 S.Ct., at 3337.

Undertaking a “searching analysis,”
id., at 728, 102 S.Ct.,
at 3338, the Court found no close resemblance between “the
alleged objective” and “the actual purpose underlying the
discriminatory classification,”
id., at 730, 102 S.Ct., at
3339. Pursuing a similar inquiry here, we reach the same
conclusion.
Neither recent nor distant history bears out Virginia's alleged
pursuit of diversity through single-sex educational options. In
1839, when the Commonwealth established VMI, a range of
educational opportunities for men and women was scarcely
contemplated. Higher education at the time was considered
dangerous for women; 9 reflecting *537 widely held views
about women's proper place, the Nation's first universities and
colleges—for example, Harvard in Massachusetts, William
and Mary in Virginia—admitted only men. See E. Farello, A
History of the Education of Women in the United States 163
(1970). VMI was not at all novel in this respect: In admitting
no women, VMI followed the lead of the Commonwealth's
flagship school, the University of Virginia, founded in 1819.
“[N]o struggle for the admission of women to a state
university,” a historian has recounted, “was longer drawn out,
or developed more bitterness, than that at the University of
Virginia.” 2 T. Woody, A History of Women's Education in
the United States 254 (1929) (History of Women's Education).
In **2278 1879, the State Senate resolved to look into the
possibility of higher education for women, recognizing that
Virginia “ ‘has never, at any period of her history,’ ” provided
for the higher education of her daughters, though she “ ‘has
liberally provided for the higher education of her sons.’ ” Ibid.
(quoting 10 Educ. J. Va. 212 (1879)). Despite this recognition,
no new opportunities were instantly open to women. 10
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Virginia eventually provided for several women's seminaries
and colleges. Farmville Female Seminary became a public
institution in 1884. See supra, at 2270, n. 2. Two
women's schools, Mary Washington College and James
Madison University, were founded in 1908; another, Radford
University, was founded in 1910.
766 F.Supp., at 1418–
1419. By the mid–1970's, all four schools had become
coeducational. Ibid.
Debate concerning women's admission as undergraduates
at the main university continued well past the century's
midpoint. Familiar arguments were rehearsed. If women
*538 were admitted, it was feared, they “would encroach
on the rights of men; there would be new problems of
government, perhaps scandals; the old honor system would
have to be changed; standards would be lowered to those of
other coeducational schools; and the glorious reputation of the
university, as a school for men, would be trailed in the dust.”
2 History of Women's Education 255.
Ultimately, in 1970, “the most prestigious institution of higher
education in Virginia,” the University of Virginia, introduced
coeducation and, in 1972, began to admit women on an equal
basis with men. See
Kirstein v. Rector and Visitors of
Univ. of Virginia, 309 F.Supp. 184, 186 (E.D.Va.1970). A
three-judge Federal District Court confirmed: “Virginia may
not now deny to women, on the basis of sex, educational
opportunities at the Charlottesville campus that are not
afforded in other institutions operated by the [S]tate.”
Id., at 187.
Virginia describes the current absence of public single-sex
higher education for women as “an historical anomaly.” Brief
for Cross–Petitioners 30. But the historical record indicates
action more deliberate than anomalous: First, protection of
women against higher education; next, schools for women
far from equal in resources and stature to schools for men;
finally, conversion of the separate schools to coeducation.
The state legislature, prior to the advent of this controversy,
had repealed “[a]ll Virginia statutes requiring individual
institutions to admit only men or women.”
766 F.Supp.,
at 1419. And in 1990, an official commission, “legislatively
established to chart the future goals of higher education in
Virginia,” reaffirmed the policy “ ‘of affording broad
access' ” while maintaining “ ‘autonomy and diversity.’ ” 976
F.2d, at 898–899 (quoting Report of the Virginia Commission
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on the University of the 21st Century). Significantly, the
commission reported:
“ ‘Because colleges and universities provide opportunities
for students to develop values and learn from role *539
models, it is extremely important that they deal with
faculty, staff, and students without regard to sex, race, or
ethnic origin.’ ” Id., at 899 (emphasis supplied by Court
of Appeals deleted).
This statement, the Court of Appeals observed, “is the only
explicit one that we have found in the record in which the
Commonwealth has expressed itself with respect to gender
distinctions.” Ibid.
Our 1982 decision in Mississippi Univ. for Women prompted
VMI to reexamine its male-only admission policy. See
766 F.Supp., at 1427–1428. Virginia relies on that
reexamination as a legitimate basis for maintaining VMI's
single-sex character. See Reply Brief for Cross–Petitioners 6.
A Mission Study Committee, appointed by the VMI Board
of Visitors, studied the problem from October 1983 until
May 1986, and in that month counseled against “change of
VMI status as a single-sex college.” See
766 F.Supp., at
1429 (internal quotation marks **2279 omitted). Whatever
internal purpose the Mission Study Committee served—and
however well meaning the framers of the report—we can
hardly extract from that effort any Commonwealth policy
evenhandedly to advance diverse educational options. As the
District Court observed, the Committee's analysis “primarily
focuse[d] on anticipated difficulties in attracting females to
VMI,” and the report, overall, supplied “very little indication
of how th[e] conclusion was reached.” Ibid.
In sum, we find no persuasive evidence in this record that
VMI's male-only admission policy “is in furtherance of a
state policy of ‘diversity.’ ” See
976 F.2d, at 899. No such
policy, the Fourth Circuit observed, can be discerned from
the movement of all other public colleges and universities
in Virginia away from single-sex education. See ibid. That
court also questioned “how one institution with autonomy,
but with no authority over any other state institution, can give
effect to a state policy of diversity among institutions.” Ibid. A
purpose genuinely to advance an array of educational *540
options, as the Court of Appeals recognized, is not served
by VMI's historic and constant plan—a plan to “affor[d] a
unique educational benefit only to males.” Ibid. However
“liberally” this plan serves the Commonwealth's sons, it
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makes no provision whatever for her daughters. That is not
equal protection.

B
[10] Virginia next argues that VMI's adversative method
of training provides educational benefits that cannot be
made available, unmodified, to women. Alterations to
accommodate women would necessarily be “radical,” so
“drastic,” Virginia asserts, as to transform, indeed “destroy,”
VMI's program. See Brief for Cross–Petitioners 34–36.
Neither sex would be favored by the transformation, Virginia
maintains: Men would be deprived of the unique opportunity
currently available to them; women would not gain that
opportunity because their participation would “eliminat[e] the
very aspects of [the] program that distinguish [VMI] from ...
other institutions of higher education in Virginia.” Id., at 34.
The District Court forecast from expert witness testimony,
and the Court of Appeals accepted, that coeducation would
materially affect “at least these three aspects of VMI's
program—physical training, the absence of privacy, and
976 F.2d, at 896–897. And
the adversative approach.”
it is uncontested that women's admission would require
accommodations, primarily in arranging housing assignments
and physical training programs for female cadets. See Brief
for Cross–Respondent 11, 29–30. It is also undisputed,
however, that “the VMI methodology could be used to
educate women.”
852 F.Supp., at 481. The District
Court even allowed that some women may prefer it to the
methodology a women's college might pursue. See ibid.
“[S]ome women, at least, would want to attend [VMI] if
they had the opportunity,” the District Court recognized,
766 F.Supp., at 1414, and “some women,” the expert
testimony established, “are *541 capable of all of the
individual activities required of VMI cadets,”
id., at
1412. The parties, furthermore, agree that “some women can
meet the physical standards [VMI] now impose[s] on men.”
976 F.2d, at 896. In sum, as the Court of Appeals stated,
“neither the goal of producing citizen soldiers,” VMI's raison
d'être, “nor VMI's implementing methodology is inherently
unsuitable to women.”

Id., at 899.

In support of its initial judgment for Virginia, a judgment
rejecting all equal protection objections presented by the
United States, the District Court made “findings” on “gender-
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based developmental differences.”
766 F.Supp., at 1434–
1435. These “findings” restate the opinions of Virginia's
expert witnesses, opinions about typically male or typically
female “tendencies.”
Id., at 1434. For example, “[m]ales
tend to need an atmosphere of adversativeness,” while
“[f]emales tend to thrive in a cooperative atmosphere.” Ibid.
“I'm not saying that some women don't do well under [the]
adversative model,” VMI's expert on educational institutions
testified, “undoubtedly there are some [women] who do”; but
educational experiences must be designed “around the rule,”
this expert maintained, and not “around the exception.” Ibid.
(internal quotation marks omitted).
**2280 [11] The United States does not challenge any
expert witness estimation on average capacities or preferences
of men and women. Instead, the United States emphasizes
that time and again since this Court's turning point decision
Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d
in
225 (1971), we have cautioned reviewing courts to take a
“hard look” at generalizations or “tendencies” of the kind
pressed by Virginia, and relied upon by the District Court.
See O'Connor, Portia's Progress, 66 N.Y.U.L.Rev. 1546, 1551
(1991). State actors controlling gates to opportunity, we have
instructed, may not exclude qualified individuals based on
“fixed notions concerning the roles and abilities of males and
females.”

Mississippi Univ. for Women, 458 U.S., at 725,

102 S.Ct., at 3336; see
J.E.B., 511 U.S., at 139, n. 11, 114
S.Ct., at 1427, n. 11 (equal protection principles, as applied to
gender classifications, mean *542 state actors may not rely
on “overbroad” generalizations to make “judgments about
people that are likely to ... perpetuate historical patterns of
discrimination”).
It may be assumed, for purposes of this decision, that most
women would not choose VMI's adversative method. As
Fourth Circuit Judge Motz observed, however, in her dissent
from the Court of Appeals' denial of rehearing en banc, it is
also probable that “many men would not want to be educated
in such an environment.” 52 F.3d, at 93. (On that point, even
our dissenting colleague might agree.) Education, to be sure,
is not a “one size fits all” business. The issue, however, is
not whether “women—or men—should be forced to attend
VMI”; rather, the question is whether the Commonwealth
can constitutionally deny to women who have the will and
capacity, the training and attendant opportunities that VMI
uniquely affords. Ibid.
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The notion that admission of women would downgrade VMI's
stature, destroy the adversative system and, with it, even the
school, 11 is a judgment hardly proved, 12 a prediction *543
hardly different from other “self-fulfilling prophec[ies],” see
Mississippi Univ. for Women, 458 U.S., at 730, 102 S.Ct.,
at 3339, once routinely used to deny rights or opportunities.
When women first sought admission to the bar and access to
legal education, concerns of the same order were expressed.
For example, in 1876, the Court of Common Pleas of
Hennepin County, Minnesota, explained why women were
thought ineligible for the practice of law. Women train and
educate the young, the court said, which
“forbids that they shall bestow that time (early and late)
and labor, so essential in attaining to the eminence to which
the true lawyer should ever aspire. It cannot therefore
be said that the opposition of courts to the admission of
females to practice ... is to any extent the outgrowth of ...
‘old fogyism[.]’ ... [I]t arises rather from a comprehension
of the magnitude of the responsibilities connected with
the successful **2281 practice of law, and a desire to
grade up the profession.” In re Application of Martha
Angle Dorsett to Be Admitted to Practice as Attorney and
Counselor at Law (Minn. C.P. Hennepin Cty., 1876), in The
Syllabi, Oct. 21, 1876, pp. 5, 6 (emphasis added).
A like fear, according to a 1925 report, accounted for
Columbia Law School's resistance to women's admission,
although
“[t]he faculty ... never maintained that women could not
master legal learning.... No, its argument has been ...
more practical. If women were admitted to *544 the
Columbia Law School, [the faculty] said, then the
choicer, more manly and red-blooded graduates of our
great universities would go to the Harvard Law School!”
The Nation, Feb. 18, 1925, p. 173.
Medical faculties similarly resisted men and women as
partners in the study of medicine. See R. Morantz–Sanchez,
Sympathy and Science: Women Physicians in American
Medicine 51–54, 250 (1985); see also M. Walsh, “Doctors
Wanted: No Women Need Apply” 121–122 (1977) (quoting
E. Clarke, Medical Education of Women, 4 Boston Med.
& Surg. J. 345, 346 (1869) (“ ‘God forbid that I should
ever see men and women aiding each other to display with
the scalpel the secrets of the reproductive system ....’ ”));
cf. supra, at 2277, n. 9. More recently, women seeking
careers in policing encountered resistance based on fears
that their presence would “undermine male solidarity,” see F.
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Heidensohn, Women in Control? 201 (1992); deprive male
partners of adequate assistance, see id., at 184–185; and lead
to sexual misconduct, see C. Milton et al., Women in Policing
32–33 (1974). Field studies did not confirm these fears.
See Heidensohn, supra, at 92–93; P. Bloch & D. Anderson,
Policewomen on Patrol: Final Report (1974).
Women's successful entry into the federal military
academies, 13 and their participation in the Nation's military
forces, 14 indicate that Virginia's fears for the future of VMI
*545 may not be solidly grounded. 15 The Commonwealth's
justification for excluding all women from “citizen-soldier”
training for which some are qualified, in any event, cannot
rank as “exceedingly persuasive,” as we have explained and
applied that standard.
Virginia and VMI trained their argument on “means” rather
than “end,” and thus misperceived our precedent. Singlesex education at VMI serves an “important governmental
objective,” they maintained, and exclusion of women is not
only “substantially related,” it is essential to that objective.
By this notably circular argument, the “straightforward” test
Mississippi Univ. for Women described, see 458 U.S., at
724–725, 102 S.Ct., at 3336–3337, was bent and bowed.
The Commonwealth's misunderstanding and, in turn, the
District Court's, is apparent from VMI's mission: to produce
“citizen-soldiers,” individuals
“ ‘imbued with love of learning, confident in the functions
and attitudes of leadership, possessing a high sense of
public service, advocates of the American democracy and
free enterprise system, and ready **2282 ... to defend
their country in time of national peril.’ ” 766 F.Supp., at
1425 (quoting Mission Study Committee of the VMI Board
of Visitors, Report, May 16, 1986).
Surely that goal is great enough to accommodate women,
who today count as citizens in our American democracy
equal in stature to men. Just as surely, the Commonwealth's
*546 great goal is not substantially advanced by women's
categorical exclusion, in total disregard of their individual
merit, from the Commonwealth's premier “citizen-soldier”

VI
In the second phase of the litigation, Virginia presented its
remedial plan—maintain VMI as a male-only college and
create VWIL as a separate program for women. The plan
met District Court approval. The Fourth Circuit, in turn,
deferentially reviewed the Commonwealth's proposal and
decided that the two single-sex programs directly served
Virginia's reasserted purposes: single-gender education, and
“achieving the results of an adversative method in a military
environment.” See
44 F.3d, at 1236, 1239. Inspecting
the VMI and VWIL educational programs to determine
whether they “afford[ed] to both genders benefits comparable
id., at 1240,
in substance, [if] not in form and detail,”
the Court of Appeals concluded that Virginia had arranged
for men and women opportunities “sufficiently comparable”
to survive equal protection evaluation,
id., at 1240–
1241. The United States challenges this “remedial” ruling as
pervasively misguided.

*547 A
[12]
[13] A remedial decree, this Court has said, must
closely fit the constitutional violation; it must be shaped
to place persons unconstitutionally denied an opportunity
or advantage in “the position they would have occupied in
the absence of [discrimination].” See
Milliken v. Bradley,
433 U.S. 267, 280, 97 S.Ct. 2749, 2757, 53 L.Ed.2d 745
(1977) (internal quotation marks omitted). The constitutional
violation in this suit is the categorical exclusion of women
from an extraordinary educational opportunity afforded men.
A proper remedy for an unconstitutional exclusion, we
have explained, aims to “eliminate [so far as possible]
the discriminatory effects of the past” and to “bar like
discrimination in the future.”
Louisiana v. United States,
380 U.S. 145, 154, 85 S.Ct. 817, 822, 13 L.Ed.2d 709 (1965).

corps. 16 Virginia, in sum, “has fallen far short of establishing

[14]
Virginia chose not to eliminate, but to leave
untouched, VMI's exclusionary policy. For women only,
however, Virginia proposed a separate program, different
in kind from VMI and unequal in tangible and intangible

the ‘exceedingly persuasive justification,’ ”
Mississippi
Univ. for Women, 458 U.S., at 731, 102 S.Ct., at 3340, that
must be the solid base for any gender-defined classification.

facilities. 17 Having violated the Constitution's equal
protection requirement, Virginia was obliged to show that
its remedial proposal “directly address[ed] and relate[d]
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**2283 to” the violation, see
Milliken, 433 U.S., at 282,
97 S.Ct., at 2758, i.e., the equal protection denied to women
ready, willing, and able to benefit from educational *548
opportunities of the kind VMI offers. Virginia described
VWIL as a “parallel program,” and asserted that VWIL shares
VMI's mission of producing “citizen-soldiers” and VMI's
goals of providing “education, military training, mental and
physical discipline, character ... and leadership development.”
Brief for Respondents 24 (internal quotation marks omitted).
If the VWIL program could not “eliminate the discriminatory
effects of the past,” could it at least “bar like discrimination
in the future”? See
Louisiana, 380 U.S., at 154, 85
S.Ct., at 822. A comparison of the programs said to be
“parallel” informs our answer. In exposing the character
of, and differences in, the VMI and VWIL programs, we
recapitulate facts earlier presented. See supra, at 2269–2271,
2272–2273.
VWIL affords women no opportunity to experience the
rigorous military training for which VMI is famed. See 766
F.Supp., at 1413–1414 (“No other school in Virginia or in
the United States, public or private, offers the same kind of
rigorous military training as is available at VMI.”);
id.,
at 1421 (VMI “is known to be the most challenging military
school in the United States”). Instead, the VWIL program
“deemphasize[s]” military education, 44 F.3d, at 1234, and
uses a “cooperative method” of education “which reinforces
self-esteem,”

852 F.Supp., at 476.

VWIL students participate in ROTC and a “largely
ceremonial” Virginia Corps of Cadets, see
44 F.3d, at
1234, but Virginia deliberately did not make VWIL a military
institute. The VWIL House is not a military-style residence
and VWIL students need not live together throughout the 4–
year program, eat meals together, or wear uniforms during
the schoolday. See
852 F.Supp., at 477, 495. VWIL
students thus do not experience the “barracks” life “crucial
to the VMI experience,” the spartan living arrangements
designed to foster an “egalitarian ethic.” See
766 F.Supp.,
at 1423–1424. “[T]he most important aspects of the VMI
educational experience occur in the barracks,” the District
Court *549 found,
id., at 1423, yet Virginia deemed
that core experience nonessential, indeed inappropriate, for
training its female citizen-soldiers.
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VWIL students receive their “leadership training” in
seminars, externships, and speaker series, see 852 F.Supp.,
at 477, episodes and encounters lacking the “[p]hysical
rigor, mental stress, ... minute regulation of behavior, and
indoctrination in desirable values” made hallmarks of VMI's
citizen-soldier training, see
766 F.Supp., at 1421. 18
Kept away from the pressures, hazards, and psychological
bonding characteristic of VMI's adversative training, see
id., at 1422, VWIL students will not know the “feeling
of tremendous accomplishment” commonly experienced by
VMI's successful cadets,

id., at 1426.

Virginia maintains that these methodological differences are
“justified pedagogically,” based on “important differences
between men and women in learning and developmental
needs,” “psychological and sociological differences” Virginia
describes as “real” and “not stereotypes.” Brief for
Respondents 28 (internal quotation marks omitted). The Task
Force charged with developing the leadership program for
women, drawn from the staff and faculty at Mary Baldwin
College, “determined that a military model and, especially
VMI's adversative method, would be wholly inappropriate for
educating and training most women.”

852 F.Supp., at 476

(emphasis added). See also
44 F.3d, at 1233–1234 (noting
Task Force conclusion that, while “some women would be
suited to and interested in [a VMI-style experience],” VMI's
adversative method “would not be effective for women as a
group ” (emphasis added)). The Commonwealth embraced
*550 the Task Force view, as did expert witnesses who
testified for Virginia. See

852 F.Supp., at 480–481.

**2284 As earlier stated, see supra, at 2280, generalizations
about “the way women are,” estimates of what is appropriate
for most women, no longer justify denying opportunity
to women whose talent and capacity place them outside
the average description. Notably, Virginia never asserted
that VMI's method of education suits most men. It is also
revealing that Virginia accounted for its failure to make
the VWIL experience “the entirely militaristic experience
of VMI” on the ground that VWIL “is planned for women
who do not necessarily expect to pursue military careers.”
852 F.Supp., at 478. By that reasoning, VMI's “entirely
militaristic” program would be inappropriate for men in
general or as a group, for “[o]nly about 15% of VMI cadets
enter career military service.” See
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In contrast to the generalizations about women on which
Virginia rests, we note again these dispositive realities: VMI's
“implementing methodology” is not “inherently unsuitable to
women,”

F.Supp., at 503; they cannot take at Mary Baldwin any courses
in engineering or the advanced math and physics courses VMI
offers, see

id., at 477.

976 F.2d, at 899; “some women ... do well under

For physical training, Mary Baldwin has “two multi-purpose

[the] adversative model,”
766 F.Supp., at 1434 (internal
quotation marks omitted); “some women, at least, would

fields” and “[o]ne gymnasium.”
Id., at 503. VMI has
“an NCAA competition level indoor track and field facility;
a number of multi-purpose fields; baseball, soccer and
lacrosse fields; an obstacle course; large boxing, wrestling
and martial arts facilities; an 11–laps–to–the–mile indoor
**2285 running course; an indoor pool; indoor and outdoor
rifle ranges; and a football stadium that also contains a
practice field and outdoor track.” Ibid.

id.,
want to attend [VMI] if they had the opportunity,”
at 1414; “some women are capable of all of the individual
id., at 1412, and “can
activities required of VMI cadets,”
meet the physical standards [VMI] now impose[s] on men,”
976 F.2d, at 896. It is on behalf of these women that the
United States has instituted this suit, and it is for them that a
remedy must be crafted, 19 a remedy that will end their *551
exclusion from a state-supplied educational opportunity for
which they are fit, a decree that will “bar like discrimination
in the future.”

Louisiana, 380 U.S., at 154, 85 S.Ct., at 822.

B
In myriad respects other than military training, VWIL does
not qualify as VMI's equal. VWIL's student body, faculty,
course offerings, and facilities hardly match VMI's. Nor
can the VWIL graduate anticipate the benefits associated
with VMI's 157–year history, the school's prestige, and its
influential alumni network.
Mary Baldwin College, whose degree VWIL students will
gain, enrolls first-year women with an average combined
SAT score about 100 points lower than the average score for
VMI freshmen.

852 F.Supp., at 501. The Mary Baldwin

faculty holds “significantly fewer Ph.D.'s,” id., at 502, and
receives substantially lower salaries, see Tr. 158 (testimony of
James Lott, Dean of Mary Baldwin College), than the faculty
at VMI.
Mary Baldwin does not offer a VWIL student the range of
curricular choices available to a VMI cadet. VMI awards
baccalaureate degrees in liberal arts, biology, chemistry,
civil engineering, electrical and computer engineering, and
mechanical engineering. See 852 F.Supp., at 503; Virginia
Military Institute: More than an Education 11 (Govt. exh. 75,
*552 lodged with Clerk of this Court). VWIL students attend
a school that “does not have a math and science focus,”
114

852

Although Virginia has represented that it will provide equal
financial support for in-state VWIL students and VMI cadets,
id., at 483, and the VMI Foundation has agreed to endow
VWIL with $5.4625 million, id., at 499, the difference
between the two schools' financial reserves is pronounced.
Mary Baldwin's endowment, currently about $19 million, will
gain an additional $35 million based on future commitments;
VMI's current endowment, $131 million—the largest public
college per-student endowment in the Nation—will gain $220
million. Id., at 503.
The VWIL student does not graduate with the advantage of a
VMI degree. Her diploma does not unite her with the legions
of VMI “graduates [who] have distinguished themselves”
in military and civilian life. See
976 F.2d, at 892–
893. “[VMI] alumni are exceptionally close to the school,”
and that closeness accounts, in part, for VMI's success in
attracting applicants. See
766 F.Supp., at 1421. A VWIL
graduate cannot assume that the “network of business owners,
corporations, VMI graduates and non-graduate employers ...
interested in hiring VMI graduates,”
852 F.Supp., at 499,
will be equally responsive to her search for employment,
*553 see
44 F.3d, at 1250 (Phillips, J., dissenting) (“the
powerful political and economic ties of the VMI alumni
network cannot be expected to open” for graduates of the
fledgling VWIL program).
Virginia, in sum, while maintaining VMI for men only, has
failed to provide any “comparable single-gender women's
Id., at 1241. Instead, the Commonwealth has
institution.”
created a VWIL program fairly appraised as a “pale shadow”
of VMI in terms of the range of curricular choices and faculty
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stature, funding, prestige, alumni support and influence. See
id., at 1250 (Phillips, J., dissenting).
Virginia's VWIL solution is reminiscent of the remedy Texas
proposed 50 years ago, in response to a state trial court's 1946
ruling that, given the equal protection guarantee, African–
Americans could not be denied a legal education at a state
facility. See
Sweatt v. Painter, 339 U.S. 629, 70 S.Ct. 848,
94 L.Ed. 1114 (1950). Reluctant to admit African–Americans
to its flagship University of Texas Law School, the State set
up a separate school for Heman Sweatt and other black law
students. Id., at 632, 70 S.Ct., at 849. As originally opened,
the new school had no independent faculty or library, and
Id., at 633, 70 S.Ct., at 849–850.
it lacked accreditation.
Nevertheless, the state trial and appellate courts were satisfied
that the new school offered Sweatt opportunities for the study
of law “substantially equivalent to those offered by the State
to white students at the University of Texas.”
Id., at 632,
70 S.Ct., at 849 (internal quotation marks omitted).
Before this Court considered the case, the new school had
gained “a faculty of five full-time professors; a student body
of 23; a library of some 16,500 volumes serviced by a fulltime staff; a practice court and legal aid association; and
one alumnus who ha[d] become a member of the Texas
Bar.”
Id., at 633, 70 S.Ct., at 850. This Court contrasted
resources at the new school with those at the school from
which Sweatt had been excluded. The University of Texas
Law School had a full-time faculty of 16, a student body
of 850, a library containing over *554 65,000 volumes,
scholarship funds, a law review, and moot court facilities.
Id., at 632–633, 70 S.Ct., at 849–850.
More important than the tangible features, the Court
emphasized, are “those qualities which are incapable of
objective measurement but which make for greatness” in a
school, including “reputation of the faculty, experience of the
administration, position and influence of the alumni, standing
in the community, traditions and prestige.”
Id., at 634, 70
S.Ct., at 850. Facing the marked differences reported in the
Sweatt opinion, the Court unanimously ruled that Texas had
not shown “substantial equality in the [separate] educational
opportunities” the State offered.
Id., at 633, 70 S.Ct., at
850. Accordingly, the Court held, the Equal Protection Clause
required Texas to admit African–Americans to the University
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of Texas Law School.
**2286 Id., at 636, 70 S.Ct.,
at 851. In line with Sweatt, we rule here that Virginia has
not shown substantial equality in the separate educational
opportunities the Commonwealth supports at VWIL and
VMI.

C
[15] When Virginia tendered its VWIL plan, the Fourth
Circuit did not inquire whether the proposed remedy,
approved by the District Court, placed women denied
the VMI advantage in “the position they would have
occupied in the absence of [discrimination].”
Milliken,
433 U.S., at 280, 97 S.Ct., at 2757 (internal quotation marks
omitted). Instead, the Court of Appeals considered whether
the Commonwealth could provide, with fidelity to the
equal protection principle, separate and unequal educational
programs for men and women.
The Fourth Circuit acknowledged that “the VWIL degree
from Mary Baldwin College lacks the historical benefit
and prestige of a degree from
VMI.” 44 F.3d, at 1241.
The Court of Appeals further observed that VMI is “an
ongoing and successful institution with a long history,”
and there remains no “comparable single-gender women's
institution.” Ibid. Nevertheless, the appeals court declared
the substantially different and significantly unequal VWIL
program satisfactory. *555 The court reached that result by
revising the applicable standard of review. The Fourth Circuit
displaced the standard developed in our precedent, see supra,
at 2275–2276, and substituted a standard of its own invention.
We have earlier described the deferential review in which
the Court of Appeals engaged, see supra, at 2273–2274, a
brand of review inconsistent with the more exacting standard
our precedent requires, see supra, at 2275–2276. Quoting
in part from Mississippi Univ. for Women, the Court of
Appeals candidly described its own analysis as one capable
of checking a legislative purpose ranked as “pernicious,”
but generally according “deference to [the] legislative will.”
44 F.3d, at 1235, 1236. Recognizing that it had extracted
from our decisions a test yielding “little or no scrutiny
of the effect of a classification directed at [single-gender
education],” the Court of Appeals devised another test, a
“substantive comparability” inquiry,
proceeded to find that new test satisfied,
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The Fourth Circuit plainly erred in exposing Virginia's
VWIL plan to a deferential analysis, for “all gender-based
classifications today” warrant “heightened scrutiny.” See
J.E.B., 511 U.S., at 136, 114 S.Ct., at 1425. Valuable as
VWIL may prove for students who seek the program offered,
Virginia's remedy affords no cure at all for the opportunities
and advantages withheld from women who want a VMI
education and can make the grade. See supra, at 2282–
2286. 20 In **2287 sum, Virginia's *556 remedy does
not match the constitutional violation; the Commonwealth
has shown no “exceedingly persuasive justification” for
withholding from women qualified for the experience premier
training of the kind VMI affords.

VII
A generation ago, “the authorities controlling Virginia higher
education,” despite long established tradition, agreed “to
innovate and favorably entertain [ed] the [then] relatively new
idea that there must be no discrimination by sex in offering
educational opportunity.”
Kirstein, 309 F.Supp., at
186. Commencing in 1970, Virginia opened to women
“educational opportunities at the Charlottesville campus that
[were] not afforded in other [state-operated] institutions.”
Id., at 187; see supra, at 2278. A federal court
approved the Commonwealth's innovation, emphasizing that
the University of Virginia “offer[ed] courses of instruction ...
not available elsewhere.”
309 F.Supp., at 187. The
court further noted: “[T]here exists at Charlottesville a
‘prestige’ factor *557 [not paralleled in] other Virginia
educational institutions.” Ibid.
VMI, too, offers an educational opportunity no other
Virginia institution provides, and the school's “prestige”—
associated with its success in developing “citizen-soldiers”—
is unequaled. Virginia has closed this facility to its daughters
and, instead, has devised for them a “parallel program,”
with a faculty less impressively credentialed and less well
paid, more limited course offerings, fewer opportunities
for military training and for scientific specialization. Cf.
Sweatt, 339 U.S., at 633, 70 S.Ct., at 849–850. VMI,
beyond question, “possesses to a far greater degree” than
the VWIL program “those qualities which are incapable of
objective measurement but which make for greatness in a ...
school,” including “position and influence of the alumni,
116

standing in the community, traditions and prestige.”
Id.,
at 634, 70 S.Ct., at 850. Women seeking and fit for a VMIquality education cannot be offered anything less, under the
Commonwealth's obligation to afford them genuinely equal
protection.
A prime part of the history of our Constitution, historian
Richard Morris recounted, is the story of the extension of
constitutional rights and protections to people once ignored or
excluded. 21 VMI's story continued as our comprehension of
“We the People” expanded. See supra, at 2282, n. 16. *558
There is no reason to believe that the admission of women
capable of all the activities required of VMI cadets would
destroy the Institute rather than enhance its capacity to serve
the “more perfect Union.”
For the reasons stated, the initial judgment of the Court of
Appeals,

976 F.2d 890 (C.A.4 1992), is affirmed, the

final judgment of the Court of Appeals,
44 F.3d 1229
(C.A.4 1995), is reversed, and the case is remanded for further
proceedings consistent with this opinion.
It is so ordered.

Justice THOMAS took no part in the consideration or
decision of these cases.
Chief Justice REHNQUIST, concurring in the judgment.
The Court holds first that Virginia violates the Equal
Protection Clause by maintaining the Virginia Military
Institute's (VMI's) all-male admissions policy, and second that
establishing the Virginia Women's Institute for Leadership
(VWIL) program does not remedy that violation. While I
agree with these conclusions, I disagree with the Court's
analysis and so I write separately.

**2288 I
Two decades ago in
Craig v. Boren, 429 U.S. 190, 197, 97
S.Ct. 451, 456–457, 50 L.Ed.2d 397 (1976), we announced
that “[t]o withstand constitutional challenge, ... classifications
by gender must serve important governmental objectives
and must be substantially related to achievement of those
objectives.” We have adhered to that standard of scrutiny ever
since. See

Califano v. Goldfarb, 430 U.S. 199, 210–211, 97
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S.Ct. 1021, 1028–1029, 51 L.Ed.2d 270 (1977);
Califano
v. Webster, 430 U.S. 313, 316–317, 97 S.Ct. 1192, 1194, 51
L.Ed.2d 360 (1977);

Orr v. Orr, 440 U.S. 268, 279, 99

S.Ct. 1102, 1111–1112, 59 L.Ed.2d 306 (1979);
Caban v.
Mohammed, 441 U.S. 380, 388, 99 S.Ct. 1760, 1765–1766,
Davis v. Passman, 442 U.S. 228,
60 L.Ed.2d 297 (1979);
234–235, 235, n. 9, 99 S.Ct. 2264, 2271, 2271, n. 9, 60
L.Ed.2d 846 (1979);
Personnel Administrator of Mass. v.
Feeney, 442 U.S. 256, 273, 99 S.Ct. 2282, 2293, 60 L.Ed.2d
870 (1979); *559

Califano v. Westcott, 443 U.S. 76, 85,

99 S.Ct. 2655, 2661, 61 L.Ed.2d 382 (1979);
Wengler v.
Druggists Mut. Ins. Co., 446 U.S. 142, 150, 100 S.Ct. 1540,
Kirchberg v. Feenstra, 450
1545, 64 L.Ed.2d 107 (1980);
U.S. 455, 459–460, 101 S.Ct. 1195, 1198–1199, 67 L.Ed.2d
428 (1981);
Michael M. v. Superior Court, Sonoma Cty.,
450 U.S. 464, 469, 101 S.Ct. 1200, 1204, 67 L.Ed.2d 437
(1981);
Mississippi Univ. for Women v. Hogan, 458 U.S.
718, 724, 102 S.Ct. 3331, 3336, 73 L.Ed.2d 1090 (1982);
Heckler v. Mathews, 465 U.S. 728, 744, 104 S.Ct. 1387,
1397–1398, 79 L.Ed.2d 646 (1984);
J.E.B. v. Alabama ex
rel. T.B., 511 U.S. 127, 137, n. 6, 114 S.Ct. 1419, 1425, n. 6,
128 L.Ed.2d 89 (1994). While the majority adheres to this test
today, ante, at 2271, 2275, it also says that the Commonwealth
must demonstrate an “ ‘exceedingly persuasive justification’
” to support a gender-based classification. See ante, at 2271,
2273, 2274, 2275, 2276, 2281, 2282, 2287. It is unfortunate
that the Court thereby introduces an element of uncertainty
respecting the appropriate test.
While terms like “important governmental objective” and
“substantially related” are hardly models of precision, they
have more content and specificity than does the phrase
“exceedingly persuasive justification.” That phrase is best
confined, as it was first used, as an observation on the
difficulty of meeting the applicable test, not as a formulation
of the test itself. See, e.g.,
Feeney, supra, at 273, 99
S.Ct., at 2293 (“[T]hese precedents dictate that any state law
overtly or covertly designed to prefer males over females
in public employment require an exceedingly persuasive
justification”). To avoid introducing potential confusion,
I would have adhered more closely to our traditional,
“firmly established,”
at 3335;
117

Hogan, supra, at 723, 102 S.Ct.,

Heckler, supra, at 744, 104 S.Ct., at 1397–

1398, standard that a gender-based classification “must bear a
close and substantial relationship to important governmental
objectives.”

Feeney, supra, at 273, 99 S.Ct., at 2293.

Our cases dealing with gender discrimination also require that
the proffered purpose for the challenged law be the actual
purpose. See ante, at 2275–2276, 2276–2277. It is on this
ground that the Court rejects the first of two justifications
Virginia offers for VMI's single-sex admissions policy,
namely, the goal of diversity among its public educational
institutions. While I ultimately agree that the Commonwealth
*560 has not carried the day with this justification, I disagree
with the Court's method of analyzing the issue.
VMI was founded in 1839, and, as the Court notes, ante,
at 2277–2278, admission was limited to men because under
the then-prevailing view men, not women, were destined for
higher education. However misguided this point of view may
be by present-day standards, it surely was not unconstitutional
in 1839. The adoption of the Fourteenth Amendment, with its
Equal Protection Clause, was nearly 30 years in the future.
The interpretation of the Equal Protection Clause to require
heightened scrutiny for gender discrimination was yet another
century away.
Long after the adoption of the Fourteenth Amendment,
and well into this century, legal distinctions between men
and women were thought to raise no question under the
Equal Protection Clause. The Court refers to our decision
in
Goesaert v. Cleary, 335 U.S. 464, 69 S.Ct. 198, 93
L.Ed. 163 (1948). Likewise representing that now abandoned
view was **2289
Hoyt v. Florida, 368 U.S. 57, 82 S.Ct.
159, 7 L.Ed.2d 118 (1961), where the Court upheld a Florida
system of jury selection in which men were automatically
placed on jury lists, but women were placed there only if they
expressed an affirmative desire to serve. The Court noted that
despite advances in women's opportunities, the “woman is
still regarded as the center of home and family life.”
at 62, 82 S.Ct., at 162.

Id.,

Then, in 1971, we decided
Reed v. Reed, 404 U.S. 71, 92
S.Ct. 251, 30 L.Ed.2d 225, which the Court correctly refers
to as a seminal case. But its facts have nothing to do with
admissions to any sort of educational institution. An Idaho
statute governing the administration of estates and probate
preferred men to women if the other statutory qualifications
were equal. The statute's purpose, according to the Idaho
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Supreme Court, was to avoid hearings to determine who was
better qualified as between a man and a woman both applying
for letters of administration. This Court held that such a rule
violated the Fourteenth Amendment because “a mandatory
preference to members of either *561 sex over members of
the other, merely to accomplish the elimination of hearings,”
was an “arbitrary legislative choice forbidden by the Equal
Protection Clause.”
Id., at 76, 92 S.Ct., at 254. The brief
opinion in Reed made no mention of either Goesaert or Hoyt.
Even at the time of our decision in Reed v. Reed, therefore,
Virginia and VMI were scarcely on notice that its holding
would be extended across the constitutional board. They were
entitled to believe that “one swallow doesn't make a summer”
and await further developments. Those developments were 11
years in coming. In Mississippi Univ. for Women v. Hogan,
supra, a case actually involving a single-sex admissions
policy in higher education, the Court held that the exclusion
of men from a nursing program violated the Equal Protection
Clause. This holding did place Virginia on notice that VMI's
men-only admissions policy was open to serious question.
The VMI Board of Visitors, in response, appointed a Mission
Study Committee to examine “the legality and wisdom of
VMI's single-sex policy in light of” Hogan.
766 F.Supp.
1407, 1427 (W.D.Va.1991). But the committee ended up
cryptically recommending against changing VMI's status as a
single-sex college. After three years of study, the committee
found “ ‘no information’ ” that would warrant a change
in VMI's status.
Id., at 1429. Even the District Court,
ultimately sympathetic to VMI's position, found that “[t]he
Report provided very little indication of how [its] conclusion
was reached” and that “[t]he one and one-half pages in the
committee's final report devoted to analyzing the information
it obtained primarily focuses on anticipated difficulties in
attracting females to VMI.” Ibid. The reasons given in the
report for not changing the policy were the changes that
admission of women to VMI would require, and the likely
effect of those changes on the institution. That VMI would
have to change is simply not helpful in addressing the
constitutionality of the status after Hogan.
*562 Before this Court, Virginia has sought to justify VMI's
single-sex admissions policy primarily on the basis that
diversity in education is desirable, and that while most of the
public institutions of higher learning in the Commonwealth
are coeducational, there should also be room for singlesex institutions. I agree with the Court that there is scant
118

evidence in the record that this was the real reason that
Virginia decided to maintain VMI as men only. * But, unlike
the majority, **2290 I would consider only evidence that
postdates our decision in Hogan, and would draw no negative
inferences from the Commonwealth's actions before that time.
I think that after Hogan, the Commonwealth was entitled to
reconsider its policy with respect to VMI, and not to have
earlier justifications, or lack thereof, held against it.
Even if diversity in educational opportunity were the
Commonwealth's actual objective, the Commonwealth's
position would still be problematic. The difficulty with its
position is that the diversity benefited only one sex; there was
single-sex public education available for men at VMI, but
no corresponding single-sex public education available for
women. When Hogan placed Virginia on notice that *563
VMI's admissions policy possibly was unconstitutional, VMI
could have dealt with the problem by admitting women; but
its governing body felt strongly that the admission of women
would have seriously harmed the institution's educational
approach. Was there something else the Commonwealth
could have done to avoid an equal protection violation?
Since the Commonwealth did nothing, we do not have to
definitively answer that question.
I do not think, however, that the Commonwealth's options
were as limited as the majority may imply. The Court cites,
without expressly approving it, a statement from the opinion
of the dissenting judge in the Court of Appeals, to the effect
that the Commonwealth could have “simultaneously opened
single-gender undergraduate institutions having substantially
comparable curricular and extracurricular programs, funding,
physical plant, administration and support services, and
faculty and library resources.” Ante, at 2273–2274 (internal
quotation marks omitted). If this statement is thought to
exclude other possibilities, it is too stringent a requirement.
VMI had been in operation for over a century and a
half, and had an established, successful, and devoted group
of alumni. No legislative wand could instantly call into
existence a similar institution for women; and it would be a
tremendous loss to scrap VMI's history and tradition. In the
words of Grover Cleveland's second inaugural address, the
Commonwealth faced a condition, not a theory. And it was a
condition that had been brought about, not through defiance of
decisions construing gender bias under the Equal Protection
Clause, but, until the decision in Hogan, a condition that had
not appeared to offend the Constitution. Had Virginia made
a genuine effort to devote comparable public resources to a
facility for women, and followed through on such a plan,
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it might well have avoided an equal protection violation. I
do not believe the Commonwealth was faced with the stark
choice of either admitting women to VMI, on the *564 one
hand, or abandoning VMI and starting from scratch for both
men and women, on the other.
But, as I have noted, neither the governing board of VMI nor
the Commonwealth took any action after 1982. If diversity in
the form of single-sex, as well as coeducational, institutions
of higher learning were to be available to Virginians, that
diversity had to be available to women as well as to men.
The dissent criticizes me for “disregarding the four allwomen's private colleges in Virginia (generously assisted by
public funds).” Post, at 2305. The private women's colleges
are treated by the Commonwealth exactly as all other private
schools are treated, which includes the provision of tuitionassistance grants to Virginia residents. Virginia gives no
special support to the women's single-sex education. But
obviously, the same is not true for men's education. Had the
Commonwealth provided the kind of support for the private
women's schools that it provides for VMI, this may have been
a very different case. For in so doing, the Commonwealth
would have demonstrated that its interest in providing a
single-sex education for men was to some measure matched
by an interest in providing the same opportunity for women.
Virginia offers a second justification for the single-sex
admissions policy: maintenance of the adversative method.
I agree with the Court that this justification does not serve
an important governmental objective. A State does not have
substantial interest in the adversative methodology unless
it is pedagogically beneficial. While considerable evidence
shows that a single-sex education is **2291 pedagogically
beneficial for some students, see
766 F.Supp., at 1414,
and hence a State may have a valid interest in promoting that
methodology, there is no similar evidence in the record that an
adversative method is pedagogically beneficial or is any more
likely to produce character traits than other methodologies.

*565 II
The Court defines the constitutional violation in these cases
as “the categorical exclusion of women from an extraordinary
educational opportunity afforded to men.” Ante, at 2282.
By defining the violation in this way, and by emphasizing
that a remedy for a constitutional violation must place the
victims of discrimination in “ ‘the position they would have
119

occupied in the absence of [discrimination],’ ” ibid., the Court
necessarily implies that the only adequate remedy would
be the admission of women to the all-male institution. As
the foregoing discussion suggests, I would not define the
violation in this way; it is not the “exclusion of women” that
violates the Equal Protection Clause, but the maintenance
of an all-men school without providing any—much less a
comparable—institution for women.
Accordingly, the remedy should not necessarily require either
the admission of women to VMI or the creation of a
VMI clone for women. An adequate remedy in my opinion
might be a demonstration by Virginia that its interest in
educating men in a single-sex environment is matched by its
interest in educating women in a single-sex institution. To
demonstrate such, the Commonwealth does not need to create
two institutions with the same number of faculty Ph.D.'s,
similar SAT scores, or comparable athletic fields. See ante, at
2284–2285. Nor would it necessarily require that the women's
institution offer the same curriculum as the men's; one could
be strong in computer science, the other could be strong in
liberal arts. It would be a sufficient remedy, I think, if the two
institutions offered the same quality of education and were of
the same overall caliber.
If a State decides to create single-sex programs, the State
would, I expect, consider the public's interest and demand in
designing curricula. And rightfully so. But the State should
avoid assuming demand based on stereotypes; it must not
assume a priori, without evidence, that there would be *566
no interest in a women's school of civil engineering, or in a
men's school of nursing.
In the end, the women's institution Virginia proposes, VWIL,
fails as a remedy, because it is distinctly inferior to the existing
men's institution and will continue to be for the foreseeable
future. VWIL simply is not, in any sense, the institution that
VMI is. In particular, VWIL is a program appended to a
private college, not a self-standing institution; and VWIL is
substantially underfunded as compared to VMI. I therefore
ultimately agree with the Court that Virginia has not provided
an adequate remedy.

Justice SCALIA, dissenting.
Today the Court shuts down an institution that has served
the people of the Commonwealth of Virginia with pride
and distinction for over a century and a half. To achieve
that desired result, it rejects (contrary to our established
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practice) the factual findings of two courts below, sweeps
aside the precedents of this Court, and ignores the history
of our people. As to facts: It explicitly rejects the finding
that there exist “gender-based developmental differences”
supporting Virginia's restriction of the “adversative” method
to only a men's institution, and the finding that the allmale composition of the Virginia Military Institute (VMI)
is essential to that institution's character. As to precedent:
It drastically revises our established standards for reviewing
sex-based classifications. And as to history: It counts for
nothing the long tradition, enduring down to the present,
of men's military colleges supported by both States and the
Federal Government.
Much of the Court's opinion is devoted to deprecating the
closed-mindedness of our forebears with regard to women's
education, and even with regard to the treatment of women in
areas that have nothing to do with education. Closed-minded
they were—as every age is, including our own, with regard
to matters it cannot guess, because it simply does not *567
consider them debatable. The **2292 virtue of a democratic
system with a First Amendment is that it readily enables the
people, over time, to be persuaded that what they took for
granted is not so, and to change their laws accordingly. That
system is destroyed if the smug assurances of each age are
removed from the democratic process and written into the
Constitution. So to counterbalance the Court's criticism of
our ancestors, let me say a word in their praise: They left us
free to change. The same cannot be said of this most illiberal
Court, which has embarked on a course of inscribing one
after another of the current preferences of the society (and
in some cases only the counter-majoritarian preferences of
the society's law-trained elite) into our Basic Law. Today
it enshrines the notion that no substantial educational value
is to be served by an all-men's military academy—so that
the decision by the people of Virginia to maintain such an
institution denies equal protection to women who cannot
attend that institution but can attend others. Since it is entirely
clear that the Constitution of the United States—the old one
—takes no sides in this educational debate, I dissent.

I
I shall devote most of my analysis to evaluating the
Court's opinion on the basis of our current equal protection
jurisprudence, which regards this Court as free to evaluate
everything under the sun by applying one of three tests:
“rational basis” scrutiny, intermediate scrutiny, or strict
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scrutiny. These tests are no more scientific than their names
suggest, and a further element of randomness is added by
the fact that it is largely up to us which test will be applied
in each case. Strict scrutiny, we have said, is reserved
for state “classifications based on race or national origin
Clark v.
and classifications affecting fundamental rights,”
Jeter, 486 U.S. 456, 461, 108 S.Ct. 1910, 1914, 100 L.Ed.2d
465 (1988) (citation omitted). It is my position that the
term “fundamental rights” should be limited to “interest[s]
traditionally protected by our society,”
Michael H. *568
v. Gerald D., 491 U.S. 110, 122, 109 S.Ct. 2333, 2341, 105
L.Ed.2d 91 (1989) (plurality opinion of SCALIA, J.); but
the Court has not accepted that view, so that strict scrutiny
will be applied to the deprivation of whatever sort of right
we consider “fundamental.” We have no established criterion
for “intermediate scrutiny” either, but essentially apply it
when it seems like a good idea to load the dice. So far it
has been applied to content-neutral restrictions that place
an incidental burden on speech, to disabilities attendant to
illegitimacy, and to discrimination on the basis of sex. See,
Turner Broadcasting System, Inc. v. FCC, 512 U.S.
e.g.,
622, 662, 114 S.Ct. 2445, 2469, 129 L.Ed.2d 497 (1994);
Mills v. Habluetzel, 456 U.S. 91, 98–99, 102 S.Ct. 1549,
Craig v. Boren, 429
1554–1555, 71 L.Ed.2d 770 (1982);
U.S. 190, 197, 97 S.Ct. 451, 456–457, 50 L.Ed.2d 397 (1976).
I have no problem with a system of abstract tests such
as rational basis, intermediate, and strict scrutiny (though
I think we can do better than applying strict scrutiny and
intermediate scrutiny whenever we feel like it). Such formulas
are essential to evaluating whether the new restrictions that
a changing society constantly imposes upon private conduct
comport with that “equal protection” our society has always
accorded in the past. But in my view the function of this
Court is to preserve our society's values regarding (among
other things) equal protection, not to revise them; to prevent
backsliding from the degree of restriction the Constitution
imposed upon democratic government, not to prescribe, on
our own authority, progressively higher degrees. For that
reason it is my view that, whatever abstract tests we may
choose to devise, they cannot supersede—and indeed ought
to be crafted so as to reflect—those constant and unbroken
national traditions that embody the people's understanding
of ambiguous constitutional texts. More specifically, it is
my view that “when a practice not expressly prohibited
by the text of the Bill of Rights bears the endorsement
of a long tradition of open, widespread, and unchallenged
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use that dates back to the beginning of the Republic, we
Rutan v.
have no proper basis for striking it down.”
Republican Party of Ill., 497 U.S. 62, 95, 110 S.Ct. 2729,
2748, 111 L.Ed.2d 52 (1990) (SCALIA, J., *569 dissenting).
The same applies, mutatis mutandis, to a practice asserted
**2293 to be in violation of the post-Civil War Fourteenth
Burnham v. Superior Court of
Amendment. See, e.g.,
Cal., County of Marin, 495 U.S. 604, 110 S.Ct. 2105, 109
L.Ed.2d 631 (1990) (plurality opinion of SCALIA, J.) (Due
J.E.B. v. Alabama ex rel. T.B., 511 U.S.
Process Clause);
127, 156–163, 114 S.Ct. 1419, 1436–1439, 128 L.Ed.2d 89
(1994) (SCALIA, J., dissenting) (Equal Protection Clause);
Planned Parenthood of Southeastern Pa. v. Casey, 505
U.S. 833, 979–984, 1000–1001, 112 S.Ct. 2791, 2873–2876,
120 L.Ed.2d 674 (1992) (SCALIA, J., dissenting) (various
alleged “penumbras”).
The all-male constitution of VMI comes squarely within such
a governing tradition. Founded by the Commonwealth of
Virginia in 1839 and continuously maintained by it since,
VMI has always admitted only men. And in that regard it has
not been unusual. For almost all of VMI's more than a century
and a half of existence, its single-sex status reflected the
uniform practice for government-supported military colleges.
Another famous Southern institution, The Citadel, has existed
as a state-funded school of South Carolina since 1842. And
all the federal military colleges—West Point, the Naval
Academy at Annapolis, and even the Air Force Academy,
which was not established until 1954—admitted only males
for most of their history. Their admission of women in 1976
(upon which the Court today relies, see ante, at 2281, nn. 13,
15) came not by court decree, but because the people, through
their elected representatives, decreed a change. See, e.g., §
803(a), 89 Stat. 537, note following
10 U.S.C. § 4342.
In other words, the tradition of having government-funded
military schools for men is as well rooted in the traditions of
this country as the tradition of sending only men into military
combat. The people may decide to change the one tradition,
like the other, through democratic processes; but the assertion
that either tradition has been unconstitutional through the
centuries is not law, but politics-smuggled-into-law.
And the same applies, more broadly, to single-sex education
in general, which, as I shall discuss, is threatened by *570
today's decision with the cutoff of all state and federal support.
Government-run nonmilitary educational institutions for the
two sexes have until very recently also been part of our
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national tradition. “[It is] [c]oeducation, historically, [that] is
a novel educational theory. From grade school through high
school, college, and graduate and professional training, much
of the Nation's population during much of our history has been
educated in sexually segregated classrooms.”
Mississippi
Univ. for Women v. Hogan, 458 U.S. 718, 736, 102 S.Ct. 3331,
3342, 73 L.Ed.2d 1090 (1982) (Powell, J., dissenting); see
id., at 736–739, 102 S.Ct., at 3342–3344. These traditions
may of course be changed by the democratic decisions of the
people, as they largely have been.
Today, however, change is forced upon Virginia, and
reversion to single-sex education is prohibited nationwide,
not by democratic processes but by order of this Court.
Even while bemoaning the sorry, bygone days of “fixed
notions” concerning women's education, see ante, at 2277–
2278, and n. 10, 2277–2278, 2280–2282, the Court favors
current notions so fixedly that it is willing to write them
into the Constitution of the United States by application
of custom-built “tests.” This is not the interpretation of a
Constitution, but the creation of one.

II
To reject the Court's disposition today, however, it is not
necessary to accept my view that the Court's made-up
tests cannot displace longstanding national traditions as the
primary determinant of what the Constitution means. It is
only necessary to apply honestly the test the Court has
been applying to sex-based classifications for the past two
decades. It is well settled, as Justice O'CONNOR stated
some time ago for a unanimous Court, that we evaluate a
statutory classification based on sex under a standard that
lies “[b]etween th [e] extremes of rational basis review and
Clark v. Jeter, 486 U.S., at 461, 108 S.Ct.,
strict scrutiny.”
at 1914. We have denominated this standard “intermediate
scrutiny” and under it have inquired whether the statutory
classification is “substantially *571 related to an important
governmental objective.” Ibid. See, e.g.,
**2294 Heckler
v. Mathews, 465 U.S. 728, 744, 104 S.Ct. 1387, 1397–1398,
79 L.Ed.2d 646 (1984); Wengler v. Druggists Mut. Ins. Co.,
446 U.S. 142, 150, 100 S.Ct. 1540, 1545, 64 L.Ed.2d 107
(1980);
457.

Craig v. Boren, 429 U.S., at 197, 97 S.Ct., at 456–
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Before I proceed to apply this standard to VMI, I must
comment upon the manner in which the Court avoids doing
so. Notwithstanding our above-described precedents and their
“ ‘firmly established principles,’ ”

Heckler, supra, at 744,

Hogan, supra, at 723, 102
104 S.Ct., at 1397 (quoting
S.Ct., at 3335–3336), the United States urged us to hold in
this litigation “that strict scrutiny is the correct constitutional
standard for evaluating classifications that deny opportunities
to individuals based on their sex.” Brief for United States in
No. 94–2107, p. 16. (This was in flat contradiction of the
Government's position below, which was, in its own words,
to “stat[e] unequivocally that the appropriate standard in this
case is ‘intermediate scrutiny.’ ” 2 Record, Doc. No. 88, p. 3
(emphasis added).) The Court, while making no reference to
the Government's argument, effectively accepts it.
Although the Court in two places recites the test as stated in
Hogan, see ante, at 2271, 2275, which asks whether the State
has demonstrated “that the classification serves important
governmental objectives and that the discriminatory means
employed are substantially related to the achievement of
those objectives,”
458 U.S., at 724, 102 S.Ct., at 3336
(internal quotation marks omitted), the Court never answers
the question presented in anything resembling that form.
When it engages in analysis, the Court instead prefers the
phrase “exceedingly persuasive justification” from Hogan.
The Court's nine invocations of that phrase, see ante,
at 2271, 2274, 2275, 2276, 2281, 2282, 2287, and even
its fanciful description of that imponderable as “the core
instruction” of the Court's decisions in J.E.B. v. Alabama
ex rel. T. B., supra, and Hogan, supra, see ante, at 2274,
would be unobjectionable if the Court acknowledged that
whether a “justification” is “exceedingly persuasive” must
be assessed by asking *572 “[whether] the classification
serves important governmental objectives and [whether] the
discriminatory means employed are substantially related to
the achievement of those objectives.” Instead, however,
the Court proceeds to interpret “exceedingly persuasive
justification” in a fashion that contradicts the reasoning of
Hogan and our other precedents.
That is essential to the Court's result, which can only be
achieved by establishing that intermediate scrutiny is not
survived if there are some women interested in attending
VMI, capable of undertaking its activities, and able to meet
its physical demands. Thus, the Court summarizes its holding
as follows:
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“In contrast to the generalizations about women on which
Virginia rests, we note again these dispositive realities:
VMI's implementing methodology is not inherently
unsuitable to women; some women do well under the
adversative model; some women, at least, would want to
attend VMI if they had the opportunity; some women
are capable of all of the individual activities required of
VMI cadets and can meet the physical standards VMI now
imposes on men.” Ante, at 2284 (internal quotation marks,
citations, and punctuation omitted; emphasis added).
Similarly, the Court states that “[t]he Commonwealth's
justification for excluding all women from ‘citizen-soldier’
training for which some are qualified ... cannot rank as
‘exceedingly persuasive’....” Ante, at 2281. 1
*573 Only the amorphous “exceedingly persuasive
justification” phrase, and not the **2295 standard
elaboration of intermediate scrutiny, can be made to
yield this conclusion that VMI's single-sex composition is
unconstitutional because there exist several women (or, one
would have to conclude under the Court's reasoning, a
single woman) willing and able to undertake VMI's program.
Intermediate scrutiny has never required a least-restrictivemeans analysis, but only a “substantial relation” between
the classification and the state interests that it serves. Thus,
in
Califano v. Webster, 430 U.S. 313, 97 S.Ct. 1192, 51
L.Ed.2d 360 (1977) (per curiam), we upheld a congressional
statute that provided higher Social Security benefits for
women than for men. We reasoned that “women ... as such
have been unfairly hindered from earning as much as men,”
but we did not require proof that each woman so benefited had
suffered discrimination or that each disadvantaged man had
not; it was sufficient that even under the former congressional
scheme “women on the average received lower retirement
Id., at 318, and n. 5, 97 S.Ct.,
benefits than men.”
at 1195, and n. 5 (emphasis added). The reasoning in
our other intermediate-scrutiny cases has similarly required
only a substantial relation between end and means, not a
Rostker v. Goldberg, 453 U.S. 57, 101
perfect fit. In
S.Ct. 2646, 69 L.Ed.2d 478 (1981), we held that selectiveservice registration could constitutionally exclude women,
because even “assuming that a small number of women could
be drafted for noncombat roles, Congress simply did not
consider it worth the added burdens of including women
in draft and registration plans.”
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2660. In
Metro Broadcasting, Inc. v. FCC, 497 U.S. 547,
579, 582–583, 110 S.Ct. 2997, 3016–3017, 3018–3019, 111
L.Ed.2d 445 (1990), overruled on other grounds, Adarand
Constructors, Inc. v. Peña, 515 U.S. 200, 227, 115 S.Ct.
2097, 2112–2113, 132 L.Ed.2d 158 (1995), we held that
a classification need not be accurate “in every case” to
survive intermediate scrutiny so long as, “in the aggregate,”
it advances the underlying *574 objective. There is simply
no support in our cases for the notion that a sex-based
classification is invalid unless it relates to characteristics that
hold true in every instance.
Not content to execute a de facto abandonment of the
intermediate scrutiny that has been our standard for sexbased classifications for some two decades, the Court purports
to reserve the question whether, even in principle, a higher
standard (i.e., strict scrutiny) should apply. “The Court has,”
it says, “thus far reserved most stringent judicial scrutiny
for classifications based on race or national origin ...,” ante,
at 2275, n. 6 (emphasis added); and it describes our earlier
cases as having done no more than decline to “equat[e] gender
classifications, for all purposes, to classifications based on
race or national origin,” ante, at 2275 (emphasis added). The
wonderful thing about these statements is that they are not
actually false—just as it would not be actually false to say that
“our cases have thus far reserved the ‘beyond a reasonable
doubt’ standard of proof for criminal cases,” or that “we
have not equated tort actions, for all purposes, to criminal
prosecutions.” But the statements are misleading, insofar as
they suggest that we have not already categorically held strict
scrutiny to be inapplicable to sex-based classifications. See,
Heckler v. Mathews, 465 U.S. 728, 104 S.Ct. 1387,
e.g.,
79 L.Ed.2d 646 (1984) (upholding state action after applying
only intermediate scrutiny);
Michael M. v. Superior Court
of Sonoma Cty., 450 U.S. 464, 101 S.Ct. 1200, 67 L.Ed.2d
437 (1981) (plurality and both concurring opinions) (same);
Califano v. Webster, supra, (per curiam) (same). And the
statements are irresponsible, insofar as they are calculated
to destabilize current law. Our task is to clarify the law—
not to muddy the waters, and not to exact overcompliance
by intimidation. The States and the Federal Government are
entitled to know before they act the standard to which they
will be held, rather than be compelled to guess about the
outcome of Supreme Court peek-a-boo.
The Court's intimations are particularly out of place because it
is perfectly clear that, if the question of the applicable *575
standard of review for sex-based classifications were to be
123

regarded as an appropriate subject for reconsideration, the
stronger argument would be not for elevating the standard
to **2296 strict scrutiny, but for reducing it to rationalbasis review. The latter certainly has a firmer foundation in
our past jurisprudence: Whereas no majority of the Court
has ever applied strict scrutiny in a case involving sex-based
classifications, we routinely applied rational-basis review
until the 1970's, see, e.g.,

Hoyt v. Florida, 368 U.S. 57, 82

Goesaert v. Cleary, 335
S.Ct. 159, 7 L.Ed.2d 118 (1961);
U.S. 464, 69 S.Ct. 198, 93 L.Ed. 163 (1948). And of course
normal, rational-basis review of sex-based classifications
would be much more in accord with the genesis of heightened
standards of judicial review, the famous footnote in United
States v. Carolene Products Co., 304 U.S. 144, 58 S.Ct. 778,
82 L.Ed. 1234 (1938), which said (intimatingly) that we did
not have to inquire in the case at hand
“whether prejudice against discrete and insular minorities
may be a special condition, which tends seriously to curtail
the operation of those political processes ordinarily to be
relied upon to protect minorities, and which may call for
a correspondingly more searching judicial inquiry.”
at 152–153, n. 4, 58 S.Ct., at 783, n. 4.

Id.,

It is hard to consider women a “discrete and insular
minorit[y]” unable to employ the “political processes
ordinarily to be relied upon,” when they constitute a majority
of the electorate. And the suggestion that they are incapable of
exerting that political power smacks of the same paternalism
that the Court so roundly condemns. See, e.g., ante, at 2277–
2278, 2280–2282 (and accompanying notes). Moreover, a
long list of legislation proves the proposition false. See, e.g.,
Equal Pay Act of 1963,

29 U.S.C. § 206(d); Title VII of the

Civil Rights Act of 1964,

42 U.S.C. § 2000e–2; Title IX

of the Education Amendments of 1972,
20 U.S.C. § 1681;
Women's Business Ownership Act of 1988, Pub.L. 100–533,
102 Stat. 2689; *576 Violence Against Women Act of 1994,
Pub.L. 103–322, Title IV, 108 Stat. 1902.

III
With this explanation of how the Court has succeeded
in making its analysis seem orthodox—and indeed, if
intimations are to be believed, even overly generous to VMI
—I now proceed to describe how the analysis should have
been conducted. The question to be answered, I repeat, is
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whether the exclusion of women from VMI is “substantially
related to an important governmental objective.”

A
It is beyond question that Virginia has an important
state interest in providing effective college education for
its citizens. That single-sex instruction is an approach
substantially related to that interest should be evident enough
from the long and continuing history in this country of men's
and women's colleges. But beyond that, as the Court of
Appeals here stated: “That single-gender education at the
college level is beneficial to both sexes is a fact established
in this case.”
added).

44 F.3d 1229, 1238 (C.A.4 1995) (emphasis

The evidence establishing that fact was overwhelming—
indeed, “virtually uncontradicted” in the words of the court
that received the evidence,
766 F.Supp. 1407, 1415
(W.D.Va.1991). As an initial matter, Virginia demonstrated at
trial that “[a] substantial body of contemporary scholarship
and research supports the proposition that, although males
and females have significant areas of developmental overlap,
they also have differing developmental needs that are deepseated.”
Id., at 1434. While no one questioned that for
many students a coeducational environment was nonetheless
not inappropriate, that could not obscure the demonstrated
benefits of single-sex colleges. For example, the District
Court stated as follows:
“One empirical study in evidence, not questioned by
any expert, demonstrates that single-sex colleges provide
*577 better educational experiences than coeducational
institutions. Students of both sexes become more
academically involved, interact with faculty frequently,
show larger increases in intellectual self-esteem and are
more satisfied with practically all aspects of college
experience (the sole exception is social life) compared with
their counterparts in coeducational institutions. Attendance
at an all-male college substantially increases the likelihood
that a student will carry out career plans in law, business
**2297 and college teaching, and also has a substantial
positive effect on starting salaries in business. Women's
colleges increase the chances that those who attend will
obtain positions of leadership, complete the baccalaureate
degree, and aspire to higher degrees.”
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Id., at 1412.

See also id., at 1434–1435 (factual findings). “[I]n the light of
this very substantial authority favoring single-sex education,”
the District Court concluded that “the VMI Board's decision
to maintain an all-male institution is fully justified even
without taking into consideration the other unique features
of VMI's teaching and training.” Id., at 1412. This finding
alone, which even this Court cannot dispute, see ante, at 2276,
should be sufficient to demonstrate the constitutionality of
VMI's all-male composition.
But besides its single-sex constitution, VMI
from other colleges in another way. It
“distinctive educational method,” sometimes
as the “adversative, or doubting, model of

is different
employs a
referred to
education.”

766 F.Supp., at 1413, 1421. “Physical rigor, mental
stress, absolute equality of treatment, absence of privacy,
minute regulation of behavior, and indoctrination in desirable
values are the salient attributes of the VMI educational
experience.” Id., at 1421. No one contends that this method
is appropriate for all individuals; education is not a “one
size fits all” business. Just as a State may wish to support
junior colleges, vocational institutes, or a law school that
emphasizes case *578 practice instead of classroom study,
so too a State's decision to maintain within its system one
school that provides the adversative method is “substantially
related” to its goal of good education. Moreover, it was
uncontested that “if the state were to establish a women's
VMI-type [i.e., adversative] program, the program would
attract an insufficient number of participants to make the
program work,”
44 F.3d, at 1241; and it was found by
the District Court that if Virginia were to include women
in VMI, the school “would eventually find it necessary to
drop the adversative system altogether,”
766 F.Supp., at
1413. Thus, Virginia's options were an adversative method
that excludes women or no adversative method at all.
There can be no serious dispute that, as the District Court
found, single-sex education and a distinctive educational
method “represent legitimate contributions to diversity in
the Virginia higher education system.” Ibid. As a theoretical
matter, Virginia's educational interest would have been best
served (insofar as the two factors we have mentioned are
concerned) by six different types of public colleges—an allmen's, an all-women's, and a coeducational college run in the
“adversative method,” and an all-men's, an all-women's, and a
coeducational college run in the “traditional method.” But as a
practical matter, of course, Virginia's financial resources, like
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any State's, are not limitless, and the Commonwealth must
select among the available options. Virginia thus has decided
to fund, in addition to some 14 coeducational 4–year colleges,
one college that is run as an all-male school on the adversative
model: the Virginia Military Institute.
Virginia did not make this determination regarding the makeup of its public college system on the unrealistic assumption
that no other colleges exist. Substantial evidence in the
District Court demonstrated that the Commonwealth has
long proceeded on the principle that “ ‘[h]igher education
resources should be viewed as a whole—public and private’
” *579 —because such an approach enhances diversity and
because “ ‘it is academic and economic waste to permit
unwarranted duplication.’ ” Id., at 1420–1421 (quoting 1974
Report of the General Assembly Commission on Higher
Education to the General Assembly of Virginia). It is thus
significant that, whereas there are “four all-female private
[colleges] in Virginia,” there is only “one private all-male
college,” which “indicates that the private sector is providing
for th[e] [former] form of education to a much greater extent
that it provides for all-male education.”
766 F.Supp.,
at 1420–1421. In these circumstances, Virginia's election
to fund one public all-male institution and one on the
adversative model—and to concentrate its resources in a
single entity that serves both these interests in diversity—
is substantially related to the Commonwealth's important
educational interests.

**2298 B
The Court today has no adequate response to this clear
demonstration of the conclusion produced by application
of intermediate scrutiny. Rather, it relies on a series of
contentions that are irrelevant or erroneous as a matter of law,
foreclosed by the record in this litigation, or both.
1. I have already pointed out the Court's most fundamental
error, which is its reasoning that VMI's all-male composition
is unconstitutional because “some women are capable of
all of the individual activities required of VMI cadets,”
766 F.Supp., at 1412, and would prefer military training
on the adversative model. See supra, at 2293–2295. This
unacknowledged adoption of what amounts to (at least) strict
scrutiny is without antecedent in our sex-discrimination cases
and by itself discredits the Court's decision.
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2. The Court suggests that Virginia's claimed purpose in
maintaining VMI as an all-male institution—its asserted
interest in promoting diversity of educational options—is
not “genuin[e],” but is a pretext for discriminating against
women. Ante, at 2279; see ante, at 2276–2279. To support
this *580 charge, the Court would have to impute that base
motive to VMI's Mission Study Committee, which conducted
a 3–year study from 1983 to 1986 and recommended to
VMI's Board of Visitors that the school remain all male.
The committee, a majority of whose members consisted
of non-VMI graduates, “read materials on education and
on women in the military,” “made site visits to singlesex and newly coeducational institutions” including West
Point and the Naval Academy, and “considered the reasons
that other institutions had changed from single-sex to
coeducational status”; its work was praised as “thorough” in
the accreditation review of VMI conducted by the Southern
Association of Colleges and Schools. See

766 F.Supp., at

1413, 1428; see also
id., at 1427–1430 (detailed findings
of fact concerning the Mission Study Committee). The Court
states that “[w]hatever internal purpose the Mission Study
Committee served—and however well meaning the framers
of the report—we can hardly extract from that effort any
Commonwealth policy evenhandedly to advance diverse
educational options.” Ante, at 2279. But whether it is part of
the evidence to prove that diversity was the Commonwealth's
objective (its short report said nothing on that particular
subject) is quite separate from whether it is part of the
evidence to prove that anti-feminism was not. The relevance
of the Mission Study Committee is that its very creation,
its sober 3–year study, and the analysis it produced utterly
refute the claim that VMI has elected to maintain its all-male
student-body composition for some misogynistic reason.
The Court also supports its analysis of Virginia's “actual state
purposes” in maintaining VMI's student body as all male by
stating that there is no explicit statement in the record “ ‘in
which the Commonwealth has expressed itself’ ” concerning
those purposes. Ante, at 2277, 2278 (quoting 976 F.2d 890,
899 (C.A.4 1992)); see also ante, at 2272. That is wrong
on numerous grounds. First and foremost, in its implication
that such an explicit statement of “actual purposes” *581
is needed. The Court adopts, in effect, the argument of the
United States that since the exclusion of women from VMI
in 1839 was based on the “assumptions” of the time “that
men alone were fit for military and leadership roles,” and
since “[b]efore this litigation was initiated, Virginia never
sought to supply a valid, contemporary rationale for VMI's
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exclusionary policy,” “[t]hat failure itself renders the VMI
policy invalid.” Brief for United States in No. 94–2107, at 10.
This is an unheard-of doctrine. Each state decision to adopt
or maintain a governmental policy need not be accompanied
—in anticipation of litigation and on pain of being found to
lack a relevant state interest—by a lawyer's contemporaneous
recitation of the State's purposes. The Constitution is not
some giant Administrative Procedure Act, which imposes
upon the States the obligation to set forth a “statement of
5 U.S.C.
basis and purpose” for their sovereign Acts, see
§ 553(c). The situation would be different if what the Court
assumes to have been the 1839 policy had been enshrined and
remained enshrined in legislation—a VMI charter, perhaps,
pronouncing that the institution's purpose is to keep women in
their place. But since the **2299 1839 policy was no more
explicitly recorded than the Court contends the present one is,
the mere fact that today's Commonwealth continues to fund
VMI “is enough to answer [the United States'] contention
that the [classification] was the ‘accidental by-product of a
Michael M.,
traditional way of thinking about females.’ ”
450 U.S., at 471, n. 6, 101 S.Ct., at 1205, n. 6 (plurality
opinion) (quoting Califano v. Webster, 430 U.S., at 320, 97
S.Ct., at 1196) (internal quotation marks omitted).
It is, moreover, not true that Virginia's contemporary reasons
for maintaining VMI are not explicitly recorded. It is hard to
imagine a more authoritative source on this subject than the
1990 Report of the Virginia Commission on the University
of the 21st Century (1990 Report). As the parties stipulated,
that report “notes that the hallmarks of Virginia's educational
policy are ‘diversity and autonomy.’ ” Stipulations *582
of Fact 37, reprinted in Lodged Materials from the Record
64 (Lodged Materials). It said: “The formal system of
higher education in Virginia includes a great array of
institutions: state-supported and independent, two-year and
senior, research and highly specialized, traditionally black
and single-sex.” 1990 Report, quoted in relevant part at
Lodged Materials 64–65 (emphasis added). 2 The Court's
only response to this is repeated reliance on the Court of
Appeals' assertion that “ ‘the only explicit [statement] that we
have found in the record in which the Commonwealth has
expressed itself with respect to gender distinctions' ” (namely,
the statement in the 1990 Report that the Commonwealth's
institutions must “deal with faculty, staff, and students
without regard to sex”) had nothing to do with the purpose of
diversity. Ante, at 2272, 2278 (quoting
976 F.2d, at 899).
This proves, I suppose, that the Court of Appeals did not find a
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statement dealing with sex and diversity in the record; but the
pertinent question (accepting the need for such a statement)
is whether it was there. And the plain fact, which the Court
does not deny, is that it was.
*583 The Court contends that “[a] purpose genuinely to
advance an array of educational options ... is not served” by
VMI. Ante, at 2279. It relies on the fact that all of Virginia's
other public colleges have become coeducational. Ibid.; see
also ante, at 2270, n. 2. The apparent theory of this argument
is that unless Virginia pursues a great deal of diversity, its
pursuit of some diversity must be a sham. This fails to take
account of the fact that Virginia's resources cannot support
all possible permutations of schools, see supra, at 2297, and
of the fact that Virginia coordinates its public educational
offerings with the offerings of in-state private educational
institutions that the Commonwealth provides money for its
residents to attend and otherwise assists—which include four
women's colleges. 3
**2300 Finally, the Court unreasonably suggests that there
is some pretext in Virginia's reliance upon decentralized
decisionmaking *584 to achieve diversity—its granting
of substantial autonomy to each institution with regard to
766
student-body composition and other matters, see
F.Supp., at 1419. The Court adopts the suggestion of the
Court of Appeals that it is not possible for “one institution
with autonomy, but with no authority over any other state
institution, [to] give effect to a state policy of diversity
among institutions.” Ante, at 2279 (internal quotation marks
omitted). If it were impossible for individual human beings
(or groups of human beings) to act autonomously in effective
pursuit of a common goal, the game of soccer would not
exist. And where the goal is diversity in a free market for
services, that tends to be achieved even by autonomous actors
who act out of entirely selfish interests and make no effort
to cooperate. Each Virginia institution, that is to say, has a
natural incentive to make itself distinctive in order to attract a
particular segment of student applicants. And of course none
of the institutions is entirely autonomous; if and when the
legislature decides that a particular school is not well serving
the interest of diversity—if it decides, for example, that a
men's school is not much needed—funding will cease. 4
*585 3. In addition to disparaging Virginia's claim that
VMI's single-sex status serves a state interest in diversity,
the Court finds fault with Virginia's failure to offer education
based on the adversative training method to women. It
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dismisses the District Court's “ ‘findings' on ‘genderbased developmental differences' ” on the ground that
“[t]hese ‘findings' restate the opinions of Virginia's expert
witnesses, opinions about typically male or typically female
766 F.Supp., at
‘tendencies.’ ” Ante, at 2279 (quoting
1434–1435). How remarkable to criticize the District Court
on the ground that its findings rest on the evidence (i.e., the
testimony of Virginia's witnesses)! That is what findings are
supposed to do. It is indefensible to tell the Commonwealth
that “[t]he burden of justification is demanding and it rests
entirely on [you],” ante, at 2275, and then to ignore the
District Court's findings because they rest on the evidence
put forward by the Commonwealth—particularly when, as the
District Court said, “[t]he evidence in the case ... is **2301
virtually uncontradicted,”
added).

766 F.Supp., at 1415 (emphasis

Ultimately, in fact, the Court does not deny the evidence
supporting these findings. See ante, at 2280–2282. It instead
makes evident that the parties to this litigation could have
saved themselves a great deal of time, trouble, and expense by
omitting a trial. The Court simply dispenses with the evidence
submitted at trial—it never says that a single finding of the
District Court is clearly erroneous—in favor of the Justices'
own view of the world, which the Court proceeds to support
with (1) references to observations of someone *586 who
is not a witness, nor even an educational expert, nor even a
judge who reviewed the record or participated in the judgment
below, but rather a judge who merely dissented from the Court
of Appeals' decision not to rehear this litigation en banc,
see ante, at 2280, (2) citations of nonevidentiary materials
such as amicus curiae briefs filed in this Court, see ante, at
2281, nn. 13, 14, and (3) various historical anecdotes designed
to demonstrate that Virginia's support for VMI as currently
constituted reminds the Justices of the “bad old days,” see
ante, at 2280–2281.
It is not too much to say that this approach to the
litigation has rendered the trial a sham. But treating the
evidence as irrelevant is absolutely necessary for the Court
to reach its conclusion. Not a single witness contested,
for example, Virginia's “substantial body of ‘exceedingly
persuasive’ evidence ... that some students, both male and
female, benefit from attending a single-sex college” and
“[that] [f]or those students, the opportunity to attend a
single-sex college is a valuable one, likely to lead to better
766 F.Supp., at
academic and professional achievement.”
1411–1412. Even the United States' expert witness “called
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himself a ‘believer in single-sex education,’ ” although
it was his “personal, philosophical preference,” not one
“born of educational-benefit considerations,” “that single-sex
education should be provided only by the private sector.”
Id., at 1412.
4. The Court contends that Virginia, and the District Court,
erred, and “misperceived our precedent,” by “train[ing] their
argument on ‘means' rather than ‘end,’ ” ante, at 2281. The
Court focuses on “VMI's mission,” which is to produce
individuals “imbued with love of learning, confident in the
functions and attitudes of leadership, possessing a high sense
of public service, advocates of the American democracy
and free enterprise system, and ready ... to defend their
country in time of national peril.”
766 F.Supp., at 1425
(quoting Mission Study Committee of the VMI Board of
*587 Visitors, Report, May 16, 1986). “Surely,” the Court
says, “that goal is great enough to accommodate women.”
Ante, at 2282.
This is lawmaking by indirection. What the Court describes
as “VMI's mission” is no less the mission of all Virginia
colleges. Which of them would the Old Dominion continue
to fund if they did not aim to create individuals “imbued
with love of learning, etc.,” right down to being ready “to
defend their country in time of national peril”? It can be
summed up as “learning, leadership, and patriotism.” To
be sure, those general educational values are described in
a particularly martial fashion in VMI's mission statement,
in accordance with the military, adversative, and all-male
character of the institution. But imparting those values in that
fashion—i.e., in a military, adversative, all-male environment
—is the distinctive mission of VMI. And as I have discussed
(and both courts below found), that mission is not “great
enough to accommodate women.”
The Court's analysis at least has the benefit of producing
foreseeable results. Applied generally, it means that whenever
a State's ultimate objective is “great enough to accommodate
women” (as it always will be), then the State will be held
to have violated the Equal Protection Clause if it restricts
to men even one means by which it pursues that objective
—no matter how few women are interested in pursuing the
objective by that means, no matter how much the single-sex
program will have to be changed if both sexes are admitted,
and no matter how beneficial that program has theretofore
been to its participants.
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5. The Court argues that VMI would not have to change very
much if it were to admit women. See, e.g., ante, at 2279–
2280. The **2302 principal response to that argument is
that it is irrelevant: If VMI's single-sex status is substantially
related to the government's important educational objectives,
as I have demonstrated above and as the Court refuses to
discuss, *588 that concludes the inquiry. There should be no
debate in the federal judiciary over “how much” VMI would
be required to change if it admitted women and whether that
would constitute “too much” change.
But if such a debate were relevant, the Court would
certainly be on the losing side. The District Court found
as follows: “[T]he evidence establishes that key elements
of the adversative VMI educational system, with its focus
on barracks life, would be fundamentally altered, and the
distinctive ends of the system would be thwarted, if VMI
were forced to admit females and to make changes necessary
to accommodate their needs and interests.”
766 F.Supp.,
at 1411. Changes that the District Court's detailed analysis
found would be required include new allowances for personal
privacy in the barracks, such as locked doors and coverings
on windows, which would detract from VMI's approach of
regulating minute details of student behavior, “contradict the
principle that everyone is constantly subject to scrutiny by
everyone else,” and impair VMI's “total egalitarian approach”
under which every student must be “treated alike”; changes
in the physical training program, which would reduce “[t]he
intensity and aggressiveness of the current program”; and
various modifications in other respects of the adversative
training program that permeates student life. See
id., at
1412–1413, 1435–1443. As the Court of Appeals summarized
it, “the record supports the district court's findings that at least
these three aspects of VMI's program—physical training, the
absence of privacy, and the adversative approach—would be
materially affected by coeducation, leading to a substantial
change in the egalitarian ethos that is a critical aspect of VMI's
training.”

976 F.2d, at 896–897.

In the face of these findings by two courts below, amply
supported by the evidence, and resulting in the conclusion
that VMI would be fundamentally altered if it admitted
women, this Court simply pronounces that “[t]he notion that
*589 admission of women would downgrade VMI's stature,
destroy the adversative system and, with it, even the school, is
a judgment hardly proved.” Ante, at 2280 (footnote omitted).
The point about “downgrad[ing] VMI's stature” is a straw
man; no one has made any such claim. The point about
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“destroy[ing] the adversative system” is simply false; the
District Court not only stated that “[e]vidence supports this
theory,” but specifically concluded that while “[w]ithout a
doubt” VMI could assimilate women, “it is equally without a
doubt that VMI's present methods of training and education
would have to be changed” by a “move away from its
adversative new cadet system.”
766 F.Supp., at 1413, and
n. 8, 1440. And the point about “destroy[ing] the school,”
depending upon what that ambiguous phrase is intended to
mean, is either false or else sets a standard much higher than
VMI had to meet. It sufficed to establish, as the District Court
stated, that VMI would be “significantly different” upon the
admission of women,
766 F.Supp., at 1412, and “would
eventually find it necessary to drop the adversative system
altogether,”

id., at 1413. 5

*590 6. Finally, the absence of a precise “all-women's
analogue” to VMI is irrelevant. In
**2303 Mississippi
Univ. for Women v. Hogan, 458 U.S. 718, 102 S.Ct. 3331,
73 L.Ed.2d 1090 (1982), we attached no constitutional
significance to the absence of an all-male nursing school.
As Virginia notes, if a program restricted to one sex is
necessarily unconstitutional unless there is a parallel program
restricted to the other sex, “the opinion in Hogan could have
ended with its first footnote, which observed that ‘Mississippi
maintains no other single-sex public university or college.’
” Brief for Cross–Petitioners in No. 94–2107, p. 38 (quoting
Mississippi Univ. for Women v. Hogan, supra, at 720, n. 1,
102 S.Ct., at 3334, n. 1).
Although there is no precise female-only analogue to VMI,
Virginia has created during this litigation the Virginia
Women's Institute for Leadership (VWIL), a state-funded
all-women's program run by Mary Baldwin College. I have
thus far said nothing about VWIL because it is, under
our established test, irrelevant, so long as VMI 's all-male
character is “substantially related” to an important state goal.
But VWIL now exists, and the Court's treatment of it shows
how far reaching today's decision is.
VWIL was carefully designed by professional educators
who have long experience in educating young women. The
program rejects the proposition that there is a “difference
in the respective spheres and destinies of man and woman,”
Bradwell v. State, 16 Wall. 130, 141, 21 L.Ed. 442
(1873), and is designed to “provide an all-female program
that will achieve substantially similar outcomes [to VMI's]
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in an all-female environment,”
852 F.Supp. 471, 481
(W.D.Va.1994). After holding a trial where voluminous
evidence was submitted and making detailed findings of
fact, the District Court concluded that “there is a legitimate
pedagogical basis for the different means employed [by VMI
and VWIL] to achieve the substantially *591 similar ends.”
Ibid. The Court of Appeals undertook a detailed review of the
record and affirmed.
44 F.3d 1229 (C.A.4 1995). 6 But it
is Mary Baldwin College, which runs VWIL, that has made
the point most succinctly:
“It would have been possible to develop the VWIL
program to more closely resemble VMI, with adversative
techniques associated with the rat line and barracks-like
living quarters. Simply replicating an existing program
would have required far less thought, research, and
educational expertise. But such a facile approach would
have produced a paper program with no real prospect
of successful implementation.” Brief for Mary Baldwin
College as Amicus Curiae 5.
It is worth noting that none of the United States' own
experts in the remedial phase of this litigation was
willing to testify that VMI's adversative method was
an appropriate methodology for educating women. This
Court, however, does not care. Even though VWIL was
carefully designed by professional educators who have
tremendous experience in the area, and survived the test
of adversarial litigation, the Court simply declares, with no
basis in the evidence, that *592 these professionals acted
on “ ‘overbroad’ generalizations,” ante, at 2280, 2284.
C
A few words are appropriate in response to the concurrence,
which finds VMI unconstitutional on a basis that is more
moderate than the Court's but only at the expense of being
even more implausible. The concurrence offers three reasons:
First, that there is “scant evidence in the record,” ante, at
2289, that diversity of educational offering was the real reason
for Virginia's maintaining VMI. “Scant” has the advantage of
being **2304 an imprecise term. I have cited the clearest
statements of diversity as a goal for higher education in the
1990 Report, the 1989 Virginia Plan for Higher Education,
the Budget Initiatives prepared in 1989 by the State Council
of Higher Education for Virginia, the 1974 Report of the
General Assembly Commission on Higher Education to the
General Assembly of Virginia, and the 1969 Report of the
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Virginia Commission on Constitutional Revision. See supra,
at 2297–22998, 2298–2299, and n. 2, 2299 n. 3. There is no
evidence to the contrary, once one rejects (as the concurrence
rightly does) the relevance of VMI's founding in days when
attitude towards the education of women were different. Is
this conceivably not enough to foreclose rejecting as clearly
erroneous the District Court's determination regarding “the
Commonwealth's objective of educational diversity”? 766
F.Supp., at 1413. Especially since it is absurd on its face even
to demand “evidence” to prove that the Commonwealth's
reason for maintaining a men's military academy is that
a men's military academy provides a distinctive type of
educational experience (i.e., fosters diversity). What other
purpose would the Commonwealth have? One may argue, as
the Court does, that this type of diversity is designed only
to indulge hostility toward women—but that is a separate
point, explicitly rejected by the concurrence, and amply
refuted by the evidence I have mentioned in discussing
*593 the Court's opinion. 7 What is now under discussion
—the concurrence's making central to the disposition of
this litigation the supposedly “scant” evidence that Virginia
maintained VMI in order to offer a diverse educational
experience—is rather like making crucial to the lawfulness
of the United States Army record “evidence” that its purpose
is to do battle. A legal culture that has forgotten the concept
of res ipsa loquitur deserves the fate that it today decrees for
VMI.
Second, the concurrence dismisses out of hand what it calls
Virginia's “second justification for the single-sex admissions
policy: maintenance of the adversative method.” Ante, at
2290. The concurrence reasons that “this justification does
not serve an important governmental objective” because,
whatever the record may show about the pedagogical benefits
of single-sex education, “there is no similar evidence in
the record that an adversative method is pedagogically
beneficial or is any more likely to produce character traits
than other methodologies.” Ante, at 2291. That is simply
wrong. See, e.g.,
766 F.Supp., at 1426 (factual findings
concerning character traits produced by VMI's adversative
methodology);
id., at 1434 (factual findings concerning
benefits for many college-age men of an adversative approach
in general). In reality, the pedagogical benefits of VMI's
adversative approach were not only proved, but were a
given in this litigation. The reason the woman applicant who
prompted this suit wanted to enter VMI was assuredly not
that she wanted to go to an all-male school; it would cease
being all-male as *594 soon as she entered. She wanted
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the distinctive adversative education that VMI provided, and
the battle was joined (in the main) over whether VMI had a
basis for excluding women from that approach. The Court's
opinion recognizes this, and devotes much of its opinion to
demonstrating that “ ‘some women ... do well under [the]
adversative model’ ” and that “[i]t is on behalf of these
women that the United States has instituted this suit.” Ante,
766 F.Supp., at 1434). Of course, in
at 2284 (quoting
the last analysis it does not matter whether there are any
benefits to the adversative method. The concurrence does not
contest that there are benefits to single-sex education, and that
alone suffices to make Virginia's case, since admission of a
woman will even more surely put an end to VMI's singlesex education **2305 than it will to VMI's adversative
methodology.
A third reason the concurrence offers in support of the
judgment is that the Commonwealth and VMI were not quick
enough to react to the “further developments” in this Court's
evolving jurisprudence. Ante, at 2289. Specifically, the
concurrence believes it should have been clear after Hogan
that “[t]he difficulty with [Virginia's] position is that the
diversity benefited only one sex; there was single-sex public
education available for men at VMI, but no corresponding
single-sex public education available for women.” Ante, at
2290. If only, the concurrence asserts, Virginia had “made
a genuine effort to devote comparable public resources
to a facility for women, and followed through on such
a plan, it might well have avoided an equal protection
violation.” Ante, at 2290. That is to say, the concurrence
believes that after our decision in Hogan (which held a
program of the Mississippi University for Women to be
unconstitutional—without any reliance on the fact that there
was no corresponding Mississippi all-men's program), the
Commonwealth should have known that what this Court
expected of it was ... yes!, the creation of a state allwomen's program. Any lawyer who gave that advice to the
Commonwealth *595 ought to have been either disbarred
or committed. (The proof of that pudding is today's 6–Justice
majority opinion.) And any Virginia politician who proposed
such a step when there were already four 4–year women's
colleges in Virginia (assisted by state support that may well
exceed, in the aggregate, what VMI costs, see n. 3, supra )
ought to have been recalled.
In any event, “diversity in the form of single-sex, as
well as coeducational, institutions of higher learning” is
“available to women as well as to men” in Virginia. Ante,
at 2290. The concurrence is able to assert the contrary
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only by disregarding the four all-women's private colleges
in Virginia (generously assisted by public funds) and the
Commonwealth's longstanding policy of coordinating public
with private educational offerings, see supra, at 2297–2298,
2298–2299, and n. 2, 2299–2300, and n. 3. According to the
concurrence, the reason Virginia's assistance to its four allwomen's private colleges does not count is that “[t]he private
women's colleges are treated by the State exactly as all other
private schools are treated.” Ante, at 2290. But if Virginia
cannot get credit for assisting women's education if it only
treats women's private schools as it does all other private
schools, then why should it get blame for assisting men's
education if it only treats VMI as it does all other public
schools? This is a great puzzlement.

IV
As is frequently true, the Court's decision today will have
consequences that extend far beyond the parties to the
litigation. What I take to be the Court's unease with these
consequences, and its resulting unwillingness to acknowledge
them, cannot alter the reality.

A
Under the constitutional principles announced and applied
today, single-sex public education is unconstitutional. By
going through the motions of applying a balancing test—
asking *596 whether the State has adduced an “exceedingly
persuasive justification” for its sex-based classification—the
Court creates the illusion that government officials in some
future case will have a clear shot at justifying some sort
of single-sex public education. Indeed, the Court seeks to
create even a greater illusion than that: It purports to have
said nothing of relevance to other public schools at all.
“We address specifically and only an educational opportunity
recognized ... as ‘unique’.” Ante, at 2276, n. 7.
The Supreme Court of the United States does not sit to
announce “unique” dispositions. Its principal function is to
establish precedent—that is, to set forth principles of law that
every court in America must follow. As we said only this
Term, we expect both ourselves and lower courts to adhere
to the “rationale upon which the Court based the results of
its earlier decisions.”
Seminole Tribe of Fla. v. Florida,
517 U.S. 44, 66–67, 116 S.Ct. 1114, 1128–1129, 134 L.Ed.2d
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252 (1996) (emphasis added). That is the principal reason we
publish our opinions.
**2306 And the rationale of today's decision is sweeping:
for sex-based classifications, a redefinition of intermediate
scrutiny that makes it indistinguishable from strict scrutiny.
See supra, at 2293–2295. Indeed, the Court indicates that
if any program restricted to one sex is “uniqu[e],” it must
be opened to members of the opposite sex “who have the
will and capacity” to participate in it. Ante, at 2280. I
suggest that the single-sex program that will not be capable
of being characterized as “unique” is not only unique but
nonexistent. 8

B

In any event, regardless of whether the Court's rationale
leaves some small amount of room for lawyers to argue, it
ensures that single-sex public education is functionally dead.
*597 The costs of litigating the constitutionality of a singlesex education program, and the risks of ultimately losing
that litigation, are simply too high to be embraced by public
officials. Any person with standing to challenge any sexbased classification can haul the State into federal court and
compel it to establish by evidence (presumably in the form
of expert testimony) that there is an “exceedingly persuasive
justification” for the classification. Should the courts happen
to interpret that vacuous phrase as establishing a standard that
is not utterly impossible of achievement, there is considerable
risk that whether the standard has been met will not be
determined on the basis of the record evidence—indeed, that
will necessarily be the approach of any court that seeks to
walk the path the Court has trod today. No state official in
his right mind will buy such a high-cost, high-risk lawsuit by
commencing a single-sex program. The enemies of singlesex education have won; by persuading only seven Justices
(five would have been enough) that their view of the world is
enshrined in the Constitution, they have effectively imposed
that view on all 50 States.
This is especially regrettable because, as the District Court
here determined, educational experts in recent years have
increasingly come to “suppor[t] [the] view that substantial
educational benefits flow from a single-gender environment,
be it male or female, that cannot be replicated in a
766 F.Supp., at 1415 (emphasis
coeducational setting.”
added). “The evidence in th[is] case,” for example, “is
virtually uncontradicted” to that effect. Ibid. Until quite
recently, some public officials have attempted to institute
new single-sex programs, at least as experiments. In 1991,
for example, the Detroit Board of Education announced a
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program to establish three boys-only schools for inner-city
youth; it was met with a lawsuit, a preliminary injunction was
swiftly entered by a District Court that purported to rely on
Hogan, see Garrett v. Board of Ed. of School Dist. of Detroit,
775 F.Supp. 1004, 1006 (E.D.Mich.1991), and the *598
Detroit Board of Education voted to abandon the litigation
and thus abandon the plan, see Detroit Plan to Aid Blacks
with All–Boy Schools Abandoned, Los Angeles Times, Nov.
8, 1991, p. A4, col. 1. Today's opinion assures that no such
experiment will be tried again.

There are few extant single-sex public educational programs.
The potential of today's decision for widespread disruption
of existing institutions lies in its application to private
single-sex education. Government support is immensely
important to private educational institutions. Mary Baldwin
College—which designed and runs VWIL—notes that private
institutions of higher education in the 1990–1991 school
year derived approximately 19 percent of their budgets from
federal, state, and local government funds, not including
financial aid to students. See Brief for Mary Baldwin College
as Amicus Curiae 22, n. 13 (citing U.S. Dept. of Education,
National Center for Education Statistics, Digest of Education
Statistics, p. 38 and Note (1993)). Charitable status under
the tax laws is also highly significant for private educational
institutions, and it is certainly not beyond the Court that
rendered today's decision to hold **2307 that a donation to a
single-sex college should be deemed contrary to public policy
and therefore not deductible if the college discriminates on
the basis of sex. See Note, The Independent Sector and the
Tax Laws: Defining Charity in an Ideal Democracy, 64 S. Cal.
L.Rev. 461, 476 (1991). See also Bob Jones Univ. v. United
States, 461 U.S. 574, 103 S.Ct. 2017, 76 L.Ed.2d 157 (1983).
The Court adverts to private single-sex education only briefly,
and only to make the assertion (mentioned above) that “[w]e
address specifically and only an educational opportunity
recognized by the District Court and the Court of Appeals as
‘unique.’ ” Ante, at 2276, n. 7. As I have already remarked, see
supra, at 2305–2306, that assurance assures nothing, unless
it is to be taken as a promise that in the future *599 the
Court will disclaim the reasoning it has used today to destroy
VMI. The Government, in its briefs to this Court, at least
purports to address the consequences of its attack on VMI
for public support of private single-sex education. It contends
that private colleges that are the direct or indirect beneficiaries
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of government funding are not thereby necessarily converted
into state actors to which the Equal Protection Clause is then
applicable. See Brief for United States in No. 94–2107, at 35–
37 (discussing

Rendell–Baker v. Kohn, 457 U.S. 830, 102

Blum v. Yaretsky,
S.Ct. 2764, 73 L.Ed.2d 418 (1982), and
457 U.S. 991, 102 S.Ct. 2777, 73 L.Ed.2d 534 (1982)). That
is true. It is also virtually meaningless.
The issue will be not whether government assistance turns
private colleges into state actors, but whether the government
itself would be violating the Constitution by providing state
support to single-sex colleges. For example, in
Norwood
v. Harrison, 413 U.S. 455, 93 S.Ct. 2804, 37 L.Ed.2d
723 (1973), we saw no room to distinguish between state
operation of racially segregated schools and state support
of privately run segregated schools. “Racial discrimination
in state-operated schools is barred by the Constitution
and ‘[i]t is also axiomatic that a state may not induce,
encourage or promote private persons to accomplish what it is
constitutionally forbidden to accomplish.’ ” Id., at 465, 93
S.Ct., at 2810 (quoting Lee v. Macon County Bd. of Ed., 267
F.Supp. 458, 475–476 (M.D.Ala.1967)); see also
Cooper
v. Aaron, 358 U.S. 1, 19, 78 S.Ct. 1401, 1410, 3 L.Ed.2d
5 (1958) ( “State support of segregated schools through
any arrangement, management, funds, or property cannot
be squared with the [Fourteenth] Amendment's command
that no State shall deny to any person within its jurisdiction
the equal protection of the laws”);
Grove City College
v. Bell, 465 U.S. 555, 565, 104 S.Ct. 1211, 1217, 79
L.Ed.2d 516 (1984) (case arising under Title IX of the
Education Amendments of 1972 and stating that “[t]he
economic effect of direct and indirect assistance often is
indistinguishable”). When the Government was pressed at
oral argument concerning the implications of these cases
for private single-sex education if government-provided
single-sex education is unconstitutional, *600 it stated
that the implications will not be so disastrous, since States
can provide funding to racially segregated private schools,
“depend[ing] on the circumstances,” Tr. of Oral Arg. 56. I
cannot imagine what those “circumstances” might be, and
it would be as foolish for private-school administrators to
think that that assurance from the Justice Department will
outlive the day it was made, as it was for VMI to think
that the Justice Department's “unequivoca[l]” support for an
intermediate-scrutiny standard in this litigation would survive
the Government's loss in the courts below.

132

The only hope for state-assisted single-sex private schools
is that the Court will not apply in the future the principles
of law it has applied today. That is a substantial hope, I am
happy and ashamed to say. After all, did not the Court today
abandon the principles of law it has applied in our earlier
sex-classification cases? And does not the Court positively
invite private colleges to rely upon our ad-hocery by assuring
them this litigation is “unique”? I would not advise the
foundation of any new single-sex college (especially an allmale one) with the expectation of being allowed to receive
any government support; but it is too soon to abandon in
despair those single-sex colleges already in existence. It
will certainly be possible for **2308 this Court to write a
future opinion that ignores the broad principles of law set
forth today, and that characterizes as utterly dispositive the
opinion's perceptions that VMI was a uniquely prestigious allmale institution, conceived in chauvinism, etc., etc. I will not
join that opinion.
***
Justice Brandeis said it is “one of the happy incidents of
the federal system that a single courageous State may, if its
citizens choose, serve as a laboratory; and try novel social
and economic experiments without risk to the rest of the
country.”
*601 New State Ice Co. v. Liebmann, 285
U.S. 262, 311, 52 S.Ct. 371, 386–387, 76 L.Ed. 747 1932)
(dissenting opinion). But it is one of the unhappy incidents
of the federal system that a self-righteous Supreme Court,
acting on its Members' personal view of what would make
a “ ‘more perfect Union,’ ” ante, at 2287 (a criterion only
slightly more restrictive than a “more perfect world”), can
impose its own favored social and economic dispositions
nationwide. As today's disposition, and others this single
Term, show, this places it beyond the power of a “single
courageous State,” not only to introduce novel dispositions
that the Court frowns upon, but to reintroduce, or indeed
even adhere to, disfavored dispositions that are centuries old.
See, e.g.,

BMW of North America, Inc. v. Gore, 517 U.S.

559, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996);
Romer v.
Evans, 517 U.S. 620, 116 S.Ct. 1620, 134 L.Ed.2d 855 (1996).
The sphere of self-government reserved to the people of the
Republic is progressively narrowed.
In the course of this dissent, I have referred approvingly
to the opinion of my former colleague, Justice Powell, in
Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 102
S.Ct. 3331, 73 L.Ed.2d 1090 (1982). Many of the points made
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in his dissent apply with equal force here—in particular, the
criticism of judicial opinions that purport to be “narro[w]” but
whose “logic” is “sweepin[g].” Id., at 745, n. 18, 102 S.Ct.,
at 3347, n. 18. But there is one statement with which I cannot
agree. Justice Powell observed that the Court's decision in
Hogan, which struck down a single-sex program offered by
the Mississippi University for Women, had thereby “[l]eft
without honor ... an element of diversity that has characterized
much of American education and enriched much of American
life.”
Id., at 735, 102 S.Ct., at 3342. Today's decision does
not leave VMI without honor; no court opinion can do that.
In an odd sort of way, it is precisely VMI's attachment to such
old-fashioned concepts as manly “honor” that has made it, and
the system it represents, the target of those who today succeed
in abolishing public single-sex education. The record contains
a booklet that all first-year VMI students *602 (the so-called
“rats”) were required to keep in their possession at all times.
Near the end there appears the following period piece, entitled
“The Code of a Gentleman”:
“Without a strict observance of the fundamental Code
of Honor, no man, no matter how ‘polished,’ can be
considered a gentleman. The honor of a gentleman
demands the inviolability of his word, and the
incorruptibility of his principles. He is the descendant of the
knight, the crusader; he is the defender of the defenseless
and the champion of justice ... or he is not a Gentleman.
“A Gentleman ...

“Does not mention names exactly as he avoids the mention
of what things cost.
“Does not borrow money from a friend, except in dire need.
Money borrowed is a debt of honor, and must be repaid as
promptly as possible. Debts incurred by a deceased parent,
brother, sister or grown child are assumed by honorable
men as a debt of honor.
**2309 “Does not display his wealth, money or
possessions.
“Does not put his manners on and off, whether in the club
or in a ballroom. He treats people with courtesy, no matter
what their social position may be.
*603 “Does not slap strangers on the back nor so much
as lay a finger on a lady.
“Does not ‘lick the boots of those above’ nor ‘kick the face
of those below him on the social ladder.’
“Does not take advantage of another's helplessness or
ignorance and assumes that no gentleman will take
advantage of him.
“A Gentleman respects the reserves of others, but demands
that others respect those which are his.
“A Gentleman can become what he wills to be ....”

“Does not discuss his family affairs in public or with
acquaintances.
“Does not speak more than casually about his girl friend.
“Does not go to a lady's house if he is affected by alcohol.
He is temperate in the use of alcohol.
“Does not lose his temper; nor exhibit anger, fear, hate,
embarrassment, ardor or hilarity in public.
“Does not hail a lady from a club window.

“A gentleman never discusses the merits or demerits of a
lady.

I do not know whether the men of VMI lived by this code;
perhaps not. But it is powerfully impressive that a public
institution of higher education still in existence sought to have
them do so. I do not think any of us, women included, will be
better off for its destruction.
All Citations
518 U.S. 515, 116 S.Ct. 2264, 135 L.Ed.2d 735, 64 USLW
4638, 96 Cal. Daily Op. Serv. 4694, 96 Daily Journal D.A.R.
7573, 96 Daily Journal D.A.R. 7625
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*

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions

1
2

United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
for the convenience of the reader. See
282, 287, 50 L.Ed. 499.
During the Civil War, school teaching became a field dominated by women. See A. Scott, The Southern Lady:
From Pedestal to Politics, 1830–1930, p. 82 (1970).
Historically, most of Virginia's public colleges and universities were single sex; by the mid–1970's, however,

3

all except VMI had become coeducational.
766 F.Supp. 1407, 1418–1419 (W.D.Va.1991). For example,
Virginia's legislature incorporated Farmville Female Seminary Association in 1839, the year VMI opened.
1839 Va. Acts, ch. 167. Originally providing instruction in “English, Latin, Greek, French, and piano” in a
“home atmosphere,” R. Sprague, Longwood College: A History 7–8, 15 (1989) (Longwood College), Farmville
Female Seminary became a public institution in 1884 with a mission to train “white female teachers for public
schools,” 1884 Va. Acts, ch. 311. The school became Longwood College in 1949, Longwood College 136,
and introduced coeducation in 1976, id., at 133.
The District Court allowed the VMI Foundation and the VMI Alumni Association to intervene as defendants.

4

5

6

7

766 F.Supp., at 1408.
Six judges voted to rehear the case en banc, four voted against rehearing, and three were recused. The
Fourth Circuit's local Rule permits rehearing en banc only on the vote of a majority of the Circuit's judges in
regular active service (currently 13) without regard to recusals. See 52 F.3d, at 91, and n. 1.
As Thomas Jefferson stated the view prevailing when the Constitution was new:
“Were our State a pure democracy ... there would yet be excluded from their deliberations ... [w]omen,
who, to prevent depravation of morals and ambiguity of issue, could not mix promiscuously in the public
meetings of men.” Letter from Thomas Jefferson to Samuel Kercheval (Sept. 5, 1816), in 10 Writings of
Thomas Jefferson 45–46, n. 1 (P. Ford ed. 1899).
The Court has thus far reserved most stringent judicial scrutiny for classifications based on race or national
origin, but last Term observed that strict scrutiny of such classifications is not inevitably “fatal in fact.”
Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 237, 115 S.Ct. 2097, 2117, 132 L.Ed.2d 158 (1995)
(internal quotation marks omitted).
Several amici have urged that diversity in educational opportunities is an altogether appropriate governmental
pursuit and that single-sex schools can contribute importantly to such diversity. Indeed, it is the mission
of some single-sex schools “to dissipate, rather than perpetuate, traditional gender classifications.” See
Brief for Twenty-six Private Women's Colleges as Amici Curiae 5. We do not question the Commonwealth's
prerogative evenhandedly to support diverse educational opportunities. We address specifically and only an
educational opportunity recognized by the District Court and the Court of Appeals as “unique,” see
766
F.Supp., at 1413, 1432, 976 F.2d, at 892, an opportunity available only at Virginia's premier military institute,

8

the Commonwealth's sole single-sex public university or college. Cf.
Mississippi Univ. for Women v.
Hogan, 458 U.S. 718, 720, n. 1, 102 S.Ct. 3331, 3334, n. 1, 73 L.Ed.2d 1090 (1982) (“Mississippi maintains
no other single-sex public university or college. Thus, we are not faced with the question of whether States
can provide ‘separate but equal’ undergraduate institutions for males and females.”).
On this point, the dissent sees fire where there is no flame. See post, at 2305–2306, 2306–2307. “Both men
and women can benefit from a single-sex education,” the District Court recognized, although “the beneficial
effects” of such education, the court added, apparently “are stronger among women than among men.” 766
F.Supp., at 1414. The United States does not challenge that recognition. Cf. C. Jencks & D. Riesman, The
Academic Revolution 297–298 (1968):
“The pluralistic argument for preserving all-male colleges is uncomfortably similar to the
pluralistic argument for preserving all-white colleges.... The all-male college would be
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relatively easy to defend if it emerged from a world in which women were established as
fully equal to men. But it does not. It is therefore likely to be a witting or unwitting device for
preserving tacit assumptions of male superiority—assumptions for which women must
eventually pay.”
9

10

11

12

13

14

Dr. Edward H. Clarke of Harvard Medical School, whose influential book, Sex in Education, went through 17
editions, was perhaps the most well-known speaker from the medical community opposing higher education
for women. He maintained that the physiological effects of hard study and academic competition with boys
would interfere with the development of girls' reproductive organs. See E. Clarke, Sex in Education 38–39,
62–63 (1873); id., at 127 (“identical education of the two sexes is a crime before God and humanity, that
physiology protests against, and that experience weeps over”); see also H. Maudsley, Sex in Mind and in
Education 17 (1874) (“It is not that girls have not ambition, nor that they fail generally to run the intellectual
race [in coeducational settings], but it is asserted that they do it at a cost to their strength and health which
entails life-long suffering, and even incapacitates them for the adequate performance of the natural functions
of their sex.”); C. Meigs, Females and Their Diseases 350 (1848) (after five or six weeks of “mental and
educational discipline,” a healthy woman would “lose ... the habit of menstruation” and suffer numerous ills
as a result of depriving her body for the sake of her mind).
Virginia's Superintendent of Public Instruction dismissed the coeducational idea as “ ‘repugnant to the
prejudices of the people’ ” and proposed a female college similar in quality to Girton, Smith, or Vassar. 2
History of Women's Education 254 (quoting Dept. of Interior, 1 Report of Commissioner of Education, H.R.
Doc. No. 5, 58th Cong., 2d Sess., 438 (1904)).
See post, at 2291, 2306–2307, 2309. Forecasts of the same kind were made regarding admission of women
to the federal military academies. See, e.g., Hearings on H.R. 9832 et al. before Subcommittee No. 2 of
the House Committee on Armed Services, 93d Cong., 2d Sess., 137 (1975) (statement of Lt. Gen. A.P.
Clark, Superintendent of U.S. Air Force Academy) (“It is my considered judgment that the introduction of
female cadets will inevitably erode this vital atmosphere.”); id., at 165 (statement of Hon. H.H. Callaway,
Secretary of the Army) (“Admitting women to West Point would irrevocably change the Academy.... The
Spartan atmosphere—which is so important to producing the final product—would surely be diluted, and
would in all probability disappear.”).
See
766 F.Supp., at 1413 (describing testimony of expert witness David Riesman: “[I]f VMI were to admit
women, it would eventually find it necessary to drop the adversative system altogether, and adopt a system
that provides more nurturing and support for the students.”). Such judgments have attended, and impeded,
women's progress toward full citizenship stature throughout our Nation's history. Speaking in 1879 in support
of higher education for females, for example, Virginia State Senator C.T. Smith of Nelson recounted that
legislation proposed to protect the property rights of women had encountered resistance. 10 Educ. J. Va. 213
(1879). A Senator opposing the measures objected that “there [was] no formal call for the [legislation],” and
“depicted in burning eloquence the terrible consequences such laws would produce.” Ibid. The legislation
passed, and a year or so later, its sponsor, C.T. Smith, reported that “not one of [the forecast “terrible
consequences”] has or ever will happen, even unto the sounding of Gabriel's trumpet.” Ibid. See also supra,
at 2278.
Women cadets have graduated at the top of their class at every federal military academy. See Brief for
Lieutenant Colonel Rhonda Cornum et al. as Amici Curiae 11, n. 25; cf. Defense Advisory Committee on
Women in the Services, Report on the Integration and Performance of Women at West Point 64 (1992).
Brief for Lieutenant Colonel Rhonda Cornum, supra, at 5–9 (reporting the vital contributions and courageous
performance of women in the military); see Mintz, President Nominates 1st Woman to Rank of Three–Star
General, Washington Post, Mar. 27, 1996, p. A19, col. 1 (announcing President's nomination of Marine Corps
Major General Carol Mutter to rank of Lieutenant General; Mutter will head corps manpower and planning); M.
Tousignant, A New Era for the Old Guard, Washington Post, Mar. 23, 1996, p. C1, col. 2 (reporting admission
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15

16

of Sergeant Heather Johnsen to elite Infantry unit that keeps round-the-clock vigil at Tomb of the Unknowns
in Arlington National Cemetery).
Inclusion of women in settings where, traditionally, they were not wanted inevitably entails a period of
adjustment. As one West Point cadet squad leader recounted: “[T]he classes of '78 and '79 see the women
as women, but the classes of '80 and '81 see them as classmates.” U.S. Military Academy, A. Vitters, Report
of Admission of Women (Project Athena II) 84 (1978) (internal quotation marks omitted).
VMI has successfully managed another notable change. The school admitted its first African–American
cadets in 1968. See The VMI Story 347–349 (students no longer sing “Dixie,” salute the Confederate flag
or the tomb of General Robert E. Lee at ceremonies and sports events). As the District Court noted, VMI
established a program on “retention of black cadets” designed to offer academic and social-cultural support
766 F.Supp., at 1436–
to “minority members of a dominantly white and tradition-oriented student body.”
1437. The school maintains a “special recruitment program for blacks” which, the District Court found, “has

17

had little, if any, effect on VMI's method of accomplishing its mission.”
Id., at 1437.
As earlier observed, see supra, at 2273–2274, Judge Phillips, in dissent, measured Virginia's plan against
a paradigm arrangement, one that “could survive equal protection scrutiny”: single-sex schools with
“substantially comparable curricular and extra-curricular programs, funding, physical plant, administration
and support services, ... faculty [,] and library resources.”
44 F.3d 1229, 1250 (C.A.4 1995). Cf. Bray v.
Lee, 337 F.Supp. 934 (Mass.1972) (holding inconsistent with the Equal Protection Clause admission of males
to Boston's Boys Latin School with a test score of 120 or higher (up to a top score of 200) while requiring
a score, on the same test, of at least 133 for admission of females to Girls Latin School, but not ordering
coeducation). Measuring VMI/VWIL against the paradigm, Judge Phillips said, “reveals how far short the
[Virginia] plan falls from providing substantially equal tangible and intangible educational benefits to men and

18

19

20

women.”
44 F.3d, at 1250.
Both programs include an honor system. Students at VMI are expelled forthwith for honor code violations,
see
766 F.Supp., at 1423; the system for VWIL students, see
852 F.Supp., at 496–497, is less severe,
see Tr. 414–415 (testimony of Mary Baldwin College President Cynthia Tyson).
Admitting women to VMI would undoubtedly require alterations necessary to afford members of each sex
privacy from the other sex in living arrangements, and to adjust aspects of the physical training programs.
10 U.S.C. § 4342 (academic and other standards for
See Brief for Petitioner 27–29; cf. note following
women admitted to the Military, Naval, and Air Force Academies “shall be the same as those required for
male individuals, except for those minimum essential adjustments in such standards required because of
physiological differences between male and female individuals”). Experience shows such adjustments are
manageable. See U.S. Military Academy, A. Vitters, N. Kinzer, & J. Adams, Report of Admission of Women
(Project Athena I–IV) (1977–1980) (4–year longitudinal study of the admission of women to West Point);
Defense Advisory Committee on Women in the Services, Report on the Integration and Performance of
Women at West Point 17–18 (1992).
Virginia's prime concern, it appears, is that “plac[ing] men and women into the adversative relationship
inherent in the VMI program ... would destroy, at least for that period of the adversative training, any sense
of decency that still permeates the relationship between the sexes.”
44 F.3d, at 1239; see supra, at
2279–2281. It is an ancient and familiar fear. Compare In re Lavinia Goodell, 39 Wis. 232, 246 (1875)
(denying female applicant's motion for admission to the bar of its court, Wisconsin Supreme Court explained:
“Discussions are habitually necessary in courts of justice, which are unfit for female ears. The habitual
presence of women at these would tend to relax the public sense of decency and propriety.”), with Levine,
Closing Comments, 6 Law & Inequality 41 (1988) (presentation at Eighth Circuit Judicial Conference,
Colorado Springs, Colo., July 17, 1987) (footnotes omitted):

136

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

39

U.S. v. Virginia, 518 U.S. 515 (1996)
116 S.Ct. 2264, 135 L.Ed.2d 735, 64 USLW 4638, 96 Cal. Daily Op. Serv. 4694...

“Plato questioned whether women should be afforded equal opportunity to become
guardians, those elite Rulers of Platonic society. Ironically, in that most undemocratic
system of government, the Republic, women's native ability to serve as guardians was
not seriously questioned. The concern was over the wrestling and exercise class in
which all candidates for guardianship had to participate, for rigorous physical and mental
training were prerequisites to attain the exalted status of guardian. And in accord with
Greek custom, those exercise classes were conducted in the nude. Plato concluded that
their virtue would clothe the women's nakedness and that Platonic society would not
thereby be deprived of the talent of qualified citizens for reasons of mere gender.”

21

*

1

2

For Plato's full text on the equality of women, see 2 The Dialogues of Plato 302–312 (B. Jowett transl.,
4th ed.1953). Virginia, not bound to ancient Greek custom in its “rigorous physical and mental training”
programs, could more readily make the accommodations necessary to draw on “the talent of [all] qualified
citizens.” Cf. supra, at 2284, n. 19.
R. Morris, The Forging of the Union, 1781–1789, p. 193 (1987); see id., at 191, setting out letter to a friend
from Massachusetts patriot (later second President) John Adams, on the subject of qualifications for voting
in his home State:
“[I]t is dangerous to open so fruitful a source of controversy and altercation as would be opened by
attempting to alter the qualifications of voters; there will be no end of it. New claims will arise; women will
demand a vote; lads from twelve to twenty-one will think their rights not enough attended to; and every man
who has not a farthing, will demand an equal voice with any other, in all acts of state. It tends to confound
and destroy all distinctions, and prostrate all ranks to one common level.” Letter from John Adams to James
Sullivan (May 26, 1776), in 9 Works of John Adams 378 (C. Adams ed. 1854).
***
The dissent equates our conclusion that VMI's “asserted interest in promoting diversity” is not “ ‘genuine,’
” with a “charge” that the diversity rationale is “a pretext for discriminating against women.” Post, at 2298.
Of course, those are not the same thing. I do not read the Court as saying that the diversity rationale is a
pretext for discrimination, and I would not endorse such a proposition. We may find that diversity was not the
Commonwealth's real reason without suggesting, or having to show, that the real reason was “antifeminism,”
post, at 2298. Our cases simply require that the proffered purpose for the challenged gender classification
be the actual purpose, although not necessarily recorded. See ante, at 2275, 2277. The dissent also says
that the interest in diversity is so transparent that having to articulate it is “absurd on its face.” Post, at 2303.
Apparently, that rationale was not obvious to the Mission Study Committee which failed to list it among its
reasons for maintaining VMI's all-men admission policy.
Accord, ante, at 2279 (“In sum ..., neither the goal of producing citizen-soldiers, VMI's raison d'être, nor VMI's
implementing methodology is inherently unsuitable to women” (internal quotation marks omitted; emphasis
added)); ante, at 2280 (“[T]he question is whether the Commonwealth can constitutionally deny to women
who have the will and capacity, the training and attendant opportunities that VMI uniquely affords”); ante, at
2283 (the “violation” is that “equal protection [has been] denied to women ready, willing, and able to benefit
from educational opportunities of the kind VMI offers”); ante, at 2284 (“As earlier stated, see supra, at 2280,
generalizations about ‘the way women are,’ estimates of what is appropriate for most women, no longer justify
denying opportunity to women whose talent and capacity place them outside the average description”).
This statement is supported by other evidence in the record demonstrating, by reference to both public and
private institutions, that Virginia actively seeks to foster its “ ‘rich heritage of pluralism and diversity in higher
education,’ ” 1969 Report of the Virginia Commission on Constitutional Revision, quoted in relevant part at
Lodged Materials 53; that Virginia views “ ‘[o]ne special characteristic of the Virginia system [as being] its
diversity,’ ” 1989 Virginia Plan for Higher Education, quoted in relevant part at Lodged Materials 64; and
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that in the Commonwealth's view “[h]igher education resources should be viewed as a whole—public and
private”—because “ ‘Virginia needs the diversity inherent in a dual system of higher education,’ ” 1974 Report

3

4

5

Virginia, quoted
of the General Assembly Commission on Higher Education to the General Assembly of
in 766 F.Supp. 1407, 1420 (W.D.Va.1991). See also Budget Initiatives for 1990–1992 of State Council of
Higher Education for Virginia, 10 (June 21, 1989) (Budget Initiatives), quoted at n. 3, infra. It should be noted
(for this point will be crucial to my later discussion) that these official reports quoted here, in text and footnote,
regard the Commonwealth's educational system—public and private—as a unitary one.
The Commonwealth provides tuition assistance, scholarship grants, guaranteed loans, and work-study funds
for residents of Virginia who attend private colleges in the Commonwealth. See, e.g., Va.Code Ann. §§ 23–
38.11 to 23–38.1923–38.19 (1993 and Supp.1995) (Tuition Assistance Grant Act); §§ 23–38.30 to 23–38.44:3
(Virginia Student Assistance Authorities); Va.Code Ann. §§ 23–38.45Va.Code Ann. §§ 23–38.45 to 23–38.53
(1993) (College Scholarship Assistance Act); §§ 23–38.53:1 to 23–38.53:3 (Virginia Scholars Program); §§
23–38.70, 23–38.71 (Virginia Work–Study Program). These programs involve substantial expenditures: for
example, Virginia appropriated $4,413,750 (not counting federal funds it also earmarked) for the College
Scholarship Assistance Program for both 1996 and 1997, and for the Tuition Assistance Grant Program
appropriated $21,568,000 for 1996 and $25,842,000 for 1997. See 1996 Va. Appropriations Act, ch. 912,
pt. 1, § 160.
In addition, as the parties stipulated in the District Court, the Commonwealth provides other financial
support and assistance to private institutions—including single-sex colleges—through low-cost building
loans, state-funded services contracts, and other programs. See, e.g., Va.Code Ann. §§ 23–30.39 to 23–
30.58 (1993) (Educational Facilities Authority Act). The State Council of Higher Education for Virginia, in
a 1989 document not created for purposes of this litigation but introduced into evidence, has described
these various programs as a “means by which the Commonwealth can provide funding to its independent
institutions, thereby helping to maintain a diverse system of higher education.” Budget Initiatives 10.
The Court, unfamiliar with the Commonwealth's policy of diverse and independent institutions, and in any
event careless of state and local traditions, must be forgiven by Virginians for quoting a reference to “
‘the Charlottesville campus' ” of the University of Virginia. See ante, at 2278. The University of Virginia,
an institution even older than VMI, though not as old as another of the Commonwealth's universities,
the College of William and Mary, occupies the portion of Charlottesville known, not as the “campus,” but
as “the grounds.” More importantly, even if it were a “campus,” there would be no need to specify “the
Charlottesville campus,” as one might refer to the Bloomington or Indianapolis campus of Indiana University.
Unlike university systems with which the Court is perhaps more familiar, such as those in New York (e.g., the
State University of New York at Binghamton or Buffalo), Illinois (University of Illinois at Urbana–Champaign
or at Chicago), and California (University of California, Los Angeles, or University of California, Berkeley),
there is only one University of Virginia. It happens (because Thomas Jefferson lived near there) to be located
at Charlottesville. To many Virginians it is known, simply, as “the University,” which suffices to distinguish
it from the Commonwealth's other institutions offering 4–year college instruction, which include Christopher
Newport College, Clinch Valley College, the College of William and Mary, George Mason University, James
Madison University, Longwood College, Mary Washington University, Norfolk State University, Old Dominion
University, Radford University, Virginia Commonwealth University, Virginia Polytechnic Institute and State
University, Virginia State University—and, of course, VMI.
The Court's do-it-yourself approach to factfinding, which throughout is contrary to our well-settled rule that we
will not “undertake to review concurrent findings of fact by two courts below in the absence of a very obvious
and exceptional showing of error,”
Graver Tank & Mfg. Co. v. Linde Air Products Co., 336 U.S. 271, 275,
69 S.Ct. 535, 538, 93 L.Ed. 672 (1949) (and cases cited), is exemplified by its invocation of the experience
of the federal military academies to prove that not much change would occur. See ante, at 2280, n. 11;
2281, and n. 15; 2284, n. 19. In fact, the District Court noted that “the West Point experience” supported the
theory that a coeducational VMI would have to “adopt a [different] system,” for West Point found it necessary
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U.S. v. Virginia, 518 U.S. 515 (1996)
116 S.Ct. 2264, 135 L.Ed.2d 735, 64 USLW 4638, 96 Cal. Daily Op. Serv. 4694...

upon becoming coeducational to “move away” from its adversative system.
766 F.Supp., at 1413, 1440.
“Without a doubt ... VMI's present methods of training and education would have to be changed as West

6

Point's were.”
Id., at 1413, n. 8; accord,
976 F.2d 890, 896–897 (CA4 1992) (upholding District Court's
findings that “the unique characteristics of VMI's program,” including its “unique methodology,” “would be
destroyed by coeducation”).
The Court is incorrect in suggesting that the Court of Appeals applied a “deferential” “brand of review
inconsistent with the more exacting standard our precedent requires.” Ante, at 2286. That court “inquir[ed]
(1) whether the state's objective is ‘legitimate and important,’ and (2) whether ‘the requisite direct, substantial
relationship between objective and means is present,’ ”
44 F.3d, at 1235 (quoting
Mississippi Univ. for
Women v. Hogan, 458 U.S. 718, 725, 102 S.Ct. 3331, 3336–3337, 73 L.Ed.2d 1090 (1982)). To be sure,
such review is “deferential” to a degree that the Court's new standard is not, for it is intermediate scrutiny.
(The Court cannot evade this point or prove the Court of Appeals too deferential by stating that that court “

7

8

44 F.3d, at 1237), for
‘devised another test, a ‘substantive comparability’ inquiry,' ” ante, at 2286 (quoting
as that court explained, its “substantive comparability” inquiry was an “additional step” that it engrafted on
“th[e] traditional test” of intermediate scrutiny, ibid. (emphasis added).)
The concurrence states that it “read[s] the Court” not “as saying that the diversity rationale is a pretext” for
discriminating against women, but as saying merely that the diversity rationale is not genuine. Ante, at 2289,
n. The Court itself makes no such disclaimer, which would be difficult to credit inasmuch as the foundation
for its conclusion that the diversity rationale is not “genuin[e],” ante, at 2279, is its antecedent discussion of
Virginia's “deliberate” actions over the past century and a half, based on “[f]amiliar arguments,” that sought
to enforce once “widely held views about women's proper place,” ante, at 2277–2278.
In this regard, I note that the Court—which I concede is under no obligation to do so—provides no example
of a program that would pass muster under its reasoning today: not even, for example, a football or wrestling
program. On the Court's theory, any woman ready, willing, and physically able to participate in such a program
would, as a constitutional matter, be entitled to do so.

End of Document
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THE QUIET REVOLUTION: REPEAL OF THE
EXCLUSIONARY STATUTES IN COMBAT AVIATION
WHAT WE HAVE LEARNED FROM A DECADE OF
INTEGRATION

-

CAPTAIN ALICE W.W. PARHAM*

There is therefore no pursuit connected with city
management which belongs to woman because she
is a woman, or to a man because he is a man, but
various natures are scattered in the same way
among both kinds of persons.... Shall we then
assign them all to men, and none to a woman? How can we?... One may be athletic or warlike,
while another is not warlike and has no love of
athletics.... So one woman may have a guardian
nature, the other not. Was it not a nature with
these qualities which we selected among men for
our male guardians too? . .. Such women must
then be chosen along with such men to live with
them and share theirguardianship,since they are
qualified and akin to them by nature.'

INTRODUCTION
The embers of the smoldering public debate about the role of
women in combat have been rekindled by recent events.2 Struggling

* Alice W.W. 'Tally" Parham is an attorney with Venable, LLP in Baltimore,
Maryland. She is also an F- 16 pilot with the South Carolina Air National Guard and has
served three combat tours in Iraq. The opinions expressed in this article are those of the
author and are in no way meant to represent the opinions of the South Carolina Air
National Guard or the United States Air Force. The author wishes to thank Maj. Robert
D. Kosciusko for his tireless assistance and thoughtful contributions.
1. PLATO, THE REPUBLIC 117-18 (G.M.A. Grube trans., Hackett Publishing 1974)
(360 B.C.E.).
2. See, e.g., Rowan Scarborough, Iraq War Muddles Role of Women, WASH. TIMES,
Oct. 17, 2005, at A4 ("The Iraq war has highlighted confusion over the proper roles of
women in the military, and policy-makers are often ignorant of what women want to
achieve while wearing the uniform."); Jodi Wilgoren, A Nation at War: Women in the
Military: A New War Brings New Role for Women, N.Y. TIMES, Mar. 28, 2003, at B1
(debating women's versus men's ability and tolerance of certain aspects of war and
discussing the risk women face for sexual torture).
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to meet recruiting goals,' the Army toyed with the idea of "collocating" women with its infantry and armor land combat battalions.4 In
response, a House bill5 proposed a requirement that the Pentagon
ask Congress for permission each time it wanted to open new
battlefield support jobs to women.' Soon thereafter, four women
were killed and eleven were injured in a single attack in Iraq,
reminding the public that the casualties of war do not discriminate.7 Responding to the news, one columnist postulated:
Do we really want to put our women at this level of risk if it's
not necessary? The rules against placing women in combat still
stand, but the slope is looking a bit slippery.... When we decide
to willingly put our nation's mothers - whether future or of the
moment - in harm's way, we may already have lost the war.8
Adopting a familiar refrain, the commentator ignored the fact
that such "mothers" have already spent years operating in harm's
way, willingly, and returning fire. The federal statute banning
women from combat aircraft was repealed over a decade ago, 9 and
on April 28, 1993, Secretary of Defense Les Aspin lifted the
Department of Defense (DOD) policy ban on the assignment of
women as combat aircrew. 10 Ever since, women have served as
fighter pilots in the Air Force, Navy, and Marines. In addition, the
past decade has seen the integration of numerous military occupations that were previously closed to women.11 The debate about
women in combat frequently glosses over the fact that women are

3. Tom Bowman, Army Is at Risk of Missing Recruiting Goals, N.Y. SUN, July 1,
2005, at 5 ('CThe Army's top general told Congress yesterday that the Army is at 'serious
risk' of not making its recruiting goals for the year.
").

4. See, e.g., Rowan Scarborough, Army Affirms Its Ban on Women in Combat,
WASH. TIMES, Jan. 19, 2005, at Al.
5. H.R. 1815, 109th Cong. (2005). See also H. COMM. ONARMED SERVICES, REPORT
ON H.R. 1815, 508-524 (2005), available at http://armedservices.house.gov/bilsand
reports/109thcongressHR1815report.pdf.
6. See Thom Shanker, House Bill Would Preserve, and Limit, the Role of Women
in Combat, N.Y. TIMES, May 19, 2005, at A20.

7. Convoy Attack Killed at Least 4 Female GIs, CHI. TRIB., June 26, 2005, at C6.
8. Kathleen Parker, They Shoot Womenj Don't They?, ORLANDO SENTINEL, June 29,
2005, at A13.
9. Act of Aug. 10, 1956, ch. 1041, 70A Stat. 528, repealed by Pub. L. No. 102-190,

div. A, title V, § 531(a)(1) (1991).
10. See RoYA. GRoSsNicK, UNITrED STATES NAVALAVIATION 1910-1995, 386 (4th ed.
1997). See also Women in Combat: How OtherNations Rank, N.Y. TIMES, May 2, 1993,
§ 4, at 4.
11. See MARGARET C. HARRELL ET AL., THE STATUS OF GENDER INTEGRATION IN THE
MILITARY: ANALYSIS OF SELECTED OCCUPATIONS 2-3 (2002).
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fully engaged in combat as fighter pilots, on combat naval ships,
and in other occupations. 2 Those who would oppose further
integration use justifications for their arguments that, only a little
more than a decade ago, were used to keep women out of the combat positions that they have now successfully occupied for years.
The rhetoric against the general idea of women in combat tends
to be very emotional and rarely accompanied by empirical evidence.' 3 To the extent that this debate is going to continue,
participants should be informed by the very real developments in
the composition of the current fighting force and the realities of the
modern battlefield. When one considers the events that have
unfolded since the repeal of the combat exclusion statutes in the
early 1990s, the arguments that continue to be recycled in favor of
maintaining combat restrictions seem unrealistic and overbroad. 4
If the remaining exclusionary policies were to change, combat
aviation would be a successful model to emulate. The maintenance
of high and equal standards for each pilot,15 regardless of gender,
has helped alleviate concerns about the effect on military readiness
and unit cohesiveness. A similar approach in other military
specialties, such as the establishment of gender-neutral physical
strength and endurance standards, would ensure the maintenance
of military effectiveness while providing flexibility for military
leaders to populate the military's ranks with the best and brightest
volunteers, perhaps holding off the need to lower standards in
pursuit of new recruits.' 6
The purpose of this article is to consider the somewhat low-key
integration of combat aviation and its relevance to the ongoing
12. See, e.g., id. at 96 ("The number of female F-16 pilots has been steadily
increasing since the restriction of combat aircraft was lifted.").
13. See, e.g., Marilyn A. Gordon & Mary Jo Ludvigson, The Combat Exclusion for
Women Aviators: A Constitutional Analysis, 1 USAFA J. LEG. STUD. 51, 77 (1990)
('IT]he case against women in combat is fear that women will fail to develop a team
spirit or bond' with men in combat.... A final argument used to justify the exclusion
of women from combat aviation has to do with the fear that the public is not yet ready
for women in combat.").
14. See, e.g., HARRELL ET AL., supra note 11, at 121 (considering women's integration into selected combat occupations and concluding that these integrations
have been successful and have helped to dispel the generalizations that women are
unsuitable for combat).
15. See, e.g., id. at 89-98 (describing the gender-blind training process for Marine
F-18 and Air Force F-16 pilots and the resulting gender integration).
16. See, e.g., Eric Schmitt, Army RecruitingMore High School Drop Outs to Meet
Goals, N.Y. TIMES, June 11, 2005, at All ("The Army is having to turn to more high
school dropouts and lower-achieving applicants to fill its ranks, accepting hundreds of
recruits in recent months who would have been rejected a year ago, according to Army
statistics.").
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debate about women's participation in combat. Part I offers historical examples of women's participation in combat in order to
provide the necessary and often ignored context for the debate. Part
II revisits the events of the early 1990s that engendered the
statutory repeal and policy change. Part III observes how the integration was achieved in aviation, without modification of
standards or qualifications. Part IV considers the usefulness of the
remaining exclusionary policies. Part V examines the very recent
return to the issue of women in combat and the extent to which
experience has changed the nature of the debate.
I. THE PIONEERS
'The 35,000 women who served in the Persian Gulf War - not
to mention female cops, firefighters and astronauts - have shown
that competence has nothing to do with gender. But all too often,
reason flees and emotion takes over when there's talk of women in
combat." 7 The debate in the early nineties tended to employ gender
stereotyping and outdated assumptions to the exclusion of historical
evidence.'" Nevertheless, even before the advent of women fighter
pilots and naval combat ship commanders, significant examples
that challenged those stereotypes and assumptions existed.
During the Revolutionary War, some women dressed themselves as men to take part in the fighting.' 9 Deborah Samson's
disguise was so convincing that no one knew she was a woman (she
signed up as Robert Shurtlieff), and she fought alongside the men
in her battalion for more than a year.2 ° When she was wounded, she
never let anyone examine her too carefully.2 ' After she finally
became so sick with a high fever that a doctor reached inside her22
jacket to check for a heartbeat, Samson's secret was revealed.
Fighting for the Union during the Civil War, Jennie Hodgers called
herself Albert Cashier and served with an Illinois regiment for
three years.2' Also fighting for the Union, Sarah Rosetta Wakeman,
age nineteen, joined a New York regiment as Lyons Wakeman and

17. Editorial, Women and War, N.Y. TIMES, April 12, 1993, at A16.
18. See Gordon & Ludvigson, supra note 13, at 76-77.
19. See, e.g., AMY NATHAN, COUNT ON US: AMERICAN WOMEN IN THE MILITARY 9
(2004).
20. Andrew Curry et al., Hoaxes of the Ages, U.S. NEWS & WORLD REP., July 24,

2000, at 4.
21. NATHAN, supra note 19, at 9.
22. Id.
23. Id. at 20.
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fought for two years until she died during a march through
Louisiana.2 4
In World War II, Russian fighter aces Lilya Litvak (1921-1943)
and Katya Budanova (1917-1943) scored a combined tally of twentytwo aerial victories before being killed in action.2" Three Russian
regiments of female pilots were organized in 1941, and other women
pilots flew with male squadrons.26 The Germans dubbed the 254
women of the 588th Night Bomber Regiment the "Night Witches"
for their aggressive spirit under adverse conditions and often
against superior odds." The 588th completed 24,000 sorties and
dropped 23,000 tons of bombs during the war.2 8 Five-foot Lilya
Litvak destroyed twelve German planes in less than one year, and
on many occasions, ground monitors heard enemy pilots warning
each other: "Achtung, Litvak!" 29 Her tenth kill was a Luftwaffe ace,
achieved after fifteen minutes of dueling. ° On another occasion,
when her airplane caught fire during a dogfight, Litvak swung the
plane upside down to throw herself from the cockpit and parachute
to safety. 1
In the United States, more than 400 American women died
serving in World War II. The Women Airforce Service Pilots
("WASPs") disproved the notion that women were not willing,
skilled, or courageous enough to fly military aircraft.3 3 Formed in
1943, "[m]ore than 25,000 women applied to fly with the WASPs,
34
but only 1,830 were accepted and 1,074 earned their pilot wings."
The WASPs served in a number of capacities, from "work[ing] as
test pilots, tow[ing] targets for gunners, pull[ing] weather reconnaissance missions, fl[ying] student navigators and bombardiers,
and instruct[ing] male pilots."3 5 Flying sorties as long and as
24. Id. at 21. See generally LAUREN COOK BURGESS, AN UNCOMMON SOLDIER: THE
CIVIL WAR LETTERS OF SARAH ROSETTA WAKEMAN, ALIAS, PVT. LYONS WAKEMAN, 153RD

REGIMENT, NEW YORK STATE VOLUNTEERS, 1862-1864 (1996).

25. Michael D. Hull, Red Air ForceFemale FighterPilot Lilya Lityak Became an Ace
and a Hero of the Soviet Union Fightingthe Germans, WWII HIST., Jan. 2005, at 14.
26. Id.
27. Id.
28. Id.
29. Id. at 19, 21.
30. Id. at 20.
31. Id.
32. NATHAN, supra note 19, at 41.

33. Gordon & Ludvigson, supra note 13, at 53.
34. Rudi Williams, DoD Hosts Women's History Month Observance at Women's
Memorial,AM. FORCES INFO. SERVICE, Mar. 21,2003, http://www.defenselink.mil/news/

Mar2003/nO3212003_200303218.html.
35. Bruce D. Callander, The WASPs, 84 AIR FORCE MAGAZINE 68, 69 (2001),

availableat http://www.afa.org/magazine/April201/04O1wasps.pdf.
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regularly as the male pilots, the WASPs showed no physical,
mental, or psychological differences.3 6 Thirty-eight of the WASPs
lost their lives in airplane crashes, though their accident rate was
about the same as the men's." In late 1944, the Army suddenly
disbanded the WASPs, but it was not until 1977 that any of the
women pilots were granted military veteran status.38 Although not
directly involved in combat, the WASPs' performance should have
put to rest doubts about women's abilities as pilots and brought
about greater opportunities.3 9 Instead, women would not be
permitted into the cockpit of a military aircraft for almost three
decades.4 °
In 1948, not only were the WASPs still grounded,.but that same
year produced the Women's Armed Services Integration Act. 4 '
Although the Act provided a permanent place for women in the
services,42 it also created the statutory bans prohibiting women
from flying combat aircraft4 or serving on combat Naval ships."
The Act also limited women's numbers in the Armed Forces to two
percent of the total military.4 5 When Congress was writing these
exclusions, however, it never consulted available evidence or made
an effort to learn how women had performed their combat roles in
Britain, Germany, Japan, China, or the Soviet Union. 4' For
example, Congress was never informed of an experiment that Army
Chief of Staff George C. Marshall had conducted, using women in
mixed battery anti-aircraft artillery units.4 ' Marshall had heard
reports from General Eisenhower that British women performed
quite well in anti-aircraft combat duty against the Luftwaffe.48
Marshall's experiment "stunned the General Staff' by showing that
36. MAJ. GEN. JEANNE HOLM, USAF (RET.), WOMEN INTHEMILITARY: ANUNFINISHED
REVOLUTION 315 (1992).
37. Id.
38. Id. at 64 n.3.
39. Callander, supra note 35, at 71-72.
40. Id. at 72 ("[The WASPs] actions in wartime demonstrated courage and

determination, paving the way for women to be admitted to military flying training
again, but it had been more than 30 years before they finally completed their journey.").
41. Women's Armed Services Integration Act of 1948, Pub. L. No. 80-625, 62 Stat.
356 (1948) (repealed 1967).
42. HOLM, supra note 36, at 119.
43. See 10 U.S.C. § 8549 (repealed 1991).
44. See 10 U.S.C. § 6015 (repealed 1993).
45. Pub. L. No. 90-130, 81 Stat. 374 (1967) (removing the two percent cap on women
in the military).
46. D'Ann Campbell, Women in Combat: The World War II Experiencein the United
States, GreatBritain,Germany, and the Soviet Union, 57 J. MIL. HIST. 301, 322 (1993).
47. Id. at 302, 305.

48. Id. at 303.
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the units mixed with women and men in equal proportion performed better than all-male units and had a high unit cohesion.49
The experiment was shut down, however, by powerful Southern
congressmen who threatened to abolish the Women's Army Corps
(WAC) if the Army used any women in combat.5 ° Chief of Staff
Marshall needed the WAC too much to risk its abolition and was
willing to accept an inferior military solution to the Luftwaffe
threat as the consensus among the Army staff was that the public
was not ready for American women in combat.5 1
A recurring theme in women's military history is that opportunities frequently opened to women not by force of social change or
demands for equal treatment, but rather from military necessity. 2
In World War II, that need was for pilots.5 3 The United States was
able to squeak by using thousands of civilian men who had been
disqualified for military service and by relying on the WASPs to
ferry aircraft and perform other non-combat flying.54 Decades later,
after the draft ended, the military was struggling to meet male
recruiting goals. To do so, the services accepted large numbers of
minimally qualified male recruits.5 5 Over half of the Army's males
were high school dropouts in the lowest acceptable mental category,
while most of its women were high school graduates scoring in the
top mental categories.56
Ironically, in the 1980s the USAF trained female pilots of other
NATO nations to fly its combat aircraft. 7 Canada, Denmark,
Luxembourg, Norway, and Portugal did not have combat exclusion
laws,5" and by 1987 Canada had opened all of its aircrew positions
to women. 59

49. Id. at 302.
50. Id. at 304.
51. Id. at 305.
52. See, e.g., Callander, supra note 35, at 70 (noting that Maj. Gen. Arnold (the Chief
of the Army Air Forces) had initially rejected Jackie Cochran's (the director of women
pilots) plan to use women pilots in noncombat roles but "[b]y the summer of 1942, the
US was in the war and hurting for pilots[, and] Arnold called Cochran... to set up a
program to teach women to fly for the Army").
53. Gordon & Ludvigson, supra note 13, at 54 ("When World War II erupted, the
United States found itself short of manpower and women were once again called upon
to join the services in order to free men in combat.").
54. HOLM, supra note 36, at 316.
55. Id. at 384.
56. Id.
57. Id. at 429.
58. Id. at 500.
59. Id. at 429.
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In 1989, Operation Just Cause began in Panama, and 800 military women took part in the invasion.60 One woman led a platoon
that "exchanged fire with snipers and shot and killed three men
who had refused to halt at a roadblock." 1 Another woman "ran out
under sniper fire to rescue a civilian . . .and was caught in the
street that was subject to hostile fire." 6 2 A third woman "spent a
night under a bus at her roadblock, firing at a Panamanian Defense
Force (PDF) vehicle which came within inches of striking the bus
under which she lay."63 Still another led several platoons in an
assault on a suspected stronghold, endured a firefight, and
successfully infiltrated the compound.6 4
Operation Desert Storm demonstrated that the classification
of a job as a 'non-combat position' does not guarantee safety. Sixteen
women were killed in the Operation.6 5 As one female Army Sergeant
explained, "[w]hen the shells start coming downwind, I will be
cohnting on my flak jacket for protection, not my [job title]." 6 6 Far
from the battlefront, three Army women were killed by "a scud
missile that landed on a military barracks in Dhahran [Saudi
Arabia], one woman died in an antipersonnel mine explosion, and
another died when the aircraft she was in was shot down."6 7 "Army
helicopter pilot Major Marie Rossi died one day after the cease-fire
when her helicopter hit an unlit microwave tower."6 8 Two women
were taken prisoner of war.69 One, a truck driver, was held for
thirty-three days.7" The other, Major Rhonda Cornum, was an Army
flight surgeon on a search and rescue mission when her helicopter
was shot down.71 She was sexually molested by the Iraqis, but
downplayed the incident by explaining, "a lot of people make a big
60. Lydia Zaidman, Book Note, 20 WOMENs RTs. L. REP. 33 (1998) (reviewing LINDA
BIRD FRANCKE, GROUND ZERO: THE GENDER WAR IN THE MILITARY (1997)).
61. Id.
62. Id. at 34.
63. Id.
64. Id.
65. Women in Military Service, Questions and Answers, http://www.womens
memorial.org/historyandcollections/history/learnmoreques.htin (follow "Do You Have

Casualty Figures for Military Women" hyperlink) (last visited Jan. 25, 2006).
66. Women in Military Service, Eras: 1990s, http://www.womensmemorial.org/
historyandcolections/history/lrnmre1990s.html (last visited Jan. 25, 2006).
67. Women in Military Service, Questions and Answers, http://www.womens
memorial.org/historyandcollections/history/learnmoreques.htm (follow 'Do You Have
Casualty Figures for Military Women" hyperlink) (last visited Jan. 25, 2006).
68. Id.
69. Id. (follow "Do You Have Prisoner of War Figures for Military Women"

hyperlink).
70. Id.
71. Id. See also Joellen Perry, Rhonda Cornum, U.S. NEWS & WORLD REP., Aug. 20,
2001, at 30.
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deal about getting molested .... [b]ut in the hierarchy of things
that were going wrong, that was pretty low on my list."72 She also
noted, "[c]ombat exclusion isn't preventing women from getting
captured; it's just keeping them from the kinds of jobs they might
want." 3 A member of the Defense Advisory Committee on Women
in the Services (DACOWITS) 4 observed, "the perception that
Americans will not tolerate women being killed or held POWs did
not prove to be accurate during Desert Storm and is unlikely to be
the case in future conflicts." 5
The Pentagon's final report to Congress on the Persian Gulf
War concluded that "women played a vital role in the theater of
operations," and "[tihey performed professionally and without
friction or special consideration."7 6 Their performance was the
catalyst for the events of the following months, during which time
a heated debate ensued on whether to remove the outdated legal
barriers that banned women from positions for which they had
proven themselves qualified.77 By December 1991, the first of those
statutes was gone.7 8
II. OPENING THE DOOR
The only statutes that have barred women from combat of any
kind were created by the Women's Armed Services Integration Act
72. Frontline, The Gulf War: War Story: Rhonda Cornum, PBS ONLINE, http://www.
pbs.orglwgbh/pages/frontline/gulflwar/5.html (last visited Jan. 25, 2006).
73. 138 CONG. REC. E238-03 (daily ed. Aug. 5, 1992) (statement of Rep. Schroeder
quoting Maj. Rhonda Cornum).
74. Def. Dep't Advisory Comm. on Women in the Servs., About DACOWITS,
http://www.dtic.milldacowits/tableabout_subpage.html (last visited Jan. 25, 2006).
DACOWITS was established in 1951 by Secretary of Defense Marshall. Id. 'The
Committee is composed of civilian women and men who are appointed by the Secretary
of Defense to provide advice and recommendations on matters and policies relating to
the recruitment and retention, treatment, employment, integration, and well-being of
highly qualified professional women in the Armed Forces." Id.
75. D'Ann Campbell, Combatingthe Gender Gulf, 2 TEMP. POL. & Civ. RTs. L. REV.
65, 84 (1992).
76. DEP'TOFDEF., CONDUCT OFTHE PERSIAN GULF WAR: FINAL REPORT TO CONGRESS
740 (1992) [hereinafter GULF WAR REPORT TO CONGRESS] ('Women served in almost all

of the hundreds of occupations open to them; as a matter of law and policy, women were
excluded from certain specific combat military occupational specialties.").
77. See Jon Nordheimer, Women's Role in Combat: The War Resumes, N.Y. TIMES,
May 26, 1991, § 1, at 1.
78. Nat'l Def. Authorization Act for FiscalYears 1992 and 1993, Pub. L. No. 102-190,
105 Stat. 1317 (Dec. 5, 1991) [hereinafter Nat'l Def. Authorization Act FY 1992 and
1993]. The Act repealed the statutory limitations on the assignments of women to
aircraft flying combat missions. See GULF WAR REPORT TO CONGRESS, supra note 76, at
740.
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of 1948. 71 Passed after World War II, the Act gave women permanent status in the Regular and Reserve forces of the Army, Navy,
Marine Corps, and the newly created Air Force, but, as noted,
capped their numbers at two percent of the total force. 0 Women
were specifically excluded from "serving on navy ships (except
hospital ships and transports) and aircraft, engaged in combat
missions."8 ' The two exclusionary statutes were codified in 10
U.S.C. § 8549,2 prohibiting assignment of female members to duty
in aircraft engaged in combat, and 10 U.S.C. § 6015, prohibiting
women from assignment to duty on vessels engaged in, or likely to
be engaged in, combat missions.
As the realities of the Persian Gulf War demolished the myths
about women's roles, these statutes were reconsidered in 1991.'
The first direct challenge came on.May 8, 1991, when the House
Armed Services Committee adopted an amendment to the 1992
defense authorization bill introduced by Representative Patricia
Schroeder (D-Colo.) by a voice vote. 8 The Schroeder amendment
sought to repeal the prohibition barring women from Air Force
aircraft engaged in combat missions.' Representative Beverly B.
Byron (D-Md.) proposed expanding the amendment to include
repeal of the Navy and Marine Corps bans as well.8 7 The defense
authorization bill (with the Schroeder-Byron amendments) cleared
the full House on May 22, 1991 and moved on to the Senate.8
Perhaps sensing a change in the political winds, Secretary of
Defense Dick Cheney publicly endorsed the proposal.8 9
79. Women's Armed Services Integration Act of 1948, ch. 449, Pub. L. No. 80-625,
62 Stat. 356 (repealed in 1967).
80. HOLM, supranote 36, at 120.
81. Id. See also U.S. GEN. ACCOUNTING OFFICE, GENDER ISSUES: INFORMATION ON
DOD's ASSIGNMENT POLICY AND DIRECT GROUND COMBAT DEFINITION 1 (1998),
availableat http://www.gao.gov/archive/1999/ns99007.pdf [hereinafter GAOINSIAD-997] ("Because the Marine Corps is a naval oriented air and ground combat force, the

exclusion of women from Navy ships essentially barred them from combat positions in
the Marine Corps as well. The Women's Army Corps already excluded women from
combat positions, eliminating the need for a separate statue for Army servicewomen.").
82. 10 U.S.C. § 8549, repealedby Pub. L. No. 102-190, div. A, title V, § 531(a)(1), 105
Stat. 1365 (1991).
83. 10 U.S.C. § 6015, repealed by Pub. L. No. 103-160, div. A, title V, § 541(a), 107
Stat. 1659 (1993).
84. HOLM, supranote 36, at 461-62.
85. H.R. 2100, 102d Cong. (1991). See also HOLM, supra note 36, at 475.
86. Robert H. Knight, Women in Combat: Why Rush to Judgment?, (Heritage Found.,
Backgrounder No. 836, 1991), http://www.heritage.org(Research/NationalSecurity/BG

836.cfm.
87. HOLM, supra note 36, at 476.

88. Id.
89. Id.; Sharen Shaw Johnson, Senate Duo Pushesfor Female Combat Pilots,USA
TODAY, July 30, 1991, at 5A.
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The Senate Armed Services Committee scheduled hearings for
June 18, 1991, before the Manpower and Personnel Subcommittee,
chaired by Senator John Glenn (D-Ohio). s° Rather than addressing
whether to go along with the House proposal, a debate ensued over
the entire range of issues relating to women in combat."' In the
intense lobbying by the traditional and conservative interests
opposed to repealing the exclusions, the frequently employed
argument was the "slippery-slope."92 That is, "[rlepeal of the combat
flying exclusions would lead inexorably to opening all combat roles
to women ... . " During the hearings, the testimony of the service
chiefs was against change. 4 They felt that there had been enough
experimentation with women in the military and the exclusionary
laws were necessary to maintain an effective fighting force. 5 The
Army Chief of Staff, General Carl Vuono, and the Marine Commandant, General Alfred M. Gray, Jr., declared that removing the ban
would harm combat effectiveness and distract male soldiers.9 6 The
Commandant also told the committee that, "[w] e don't find that our
women want change."97
The debate intensified when General Merrill A. McPeak, the
Air Force Chief of Staff, testified that although women were superior to men when it came to taking G-forces, ss he would choose a
less qualified male pilot to fly with him in combat over a highly
qualified female pilot, even if it sacrificed national security. 9 A
90. See Hearingon Dep't of Def. Authorizationfor Appropriationsfor Fiscal Years
1992 and 1993, Before the Comm. on Manpower and Pers., Comm. on Armed Servs.,
102d Cong. (1991) [hereinafter Manpower and Pers. Hearing].
91. HoLM, supra note 36, at 478.
92. Id.
93. Id. at 480 (emphasis in original).
94. Id. at 481.
95. Id.
96. Id. at 481-482; Manpower and Pers. Hearing,supra note 90, at 823-25, 828-30
(statements of Gen. Carl Vuono and Gen. Alfred M. Gray, Jr.). Downplaying the role
women had played in expelling Iraq from Kuwait, General Gray noted, "Operations
Desert Shield and Desert Storm... was [sic] not the ultimate test in terms of sustained
combat .... " Id. at 828 (statement of Gen. Alfred M. Gray, Jr.).
97. Id. at 828 (statement of Gen. Alfred M. Gray, Jr.).
98. See infra notes 121 and 136. As General McPeak explained, "the ability to pull
Gs relates to height rather than sex" and women tend to be shorter than men.
Manpower and Pers. Hearing,supra note 90, at 839-40 (statement of Gen. Merrill A.
McPeak).
99. Manpower and Pers. Hearing, supra note 90, at 840. See also Eric Schmitt,
Women Ready to Fly for Navy, or Flee It, N.Y. TIMES, Apr. 23, 1993, at A14 (noting that
shortly after the hearing, Gen. McPeak commented to a meeting of the Defense
Advisory Committee on Women in the Services, "I think it's a mistake to open up
bombers and fighters to women .... I have a culturally based hang-up: I can't get over
this image of old men ordering young women into combat.").
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former Marine Commandant testified in a prepared statement that
'WOMEN CAN'T DO IT! ...I think the very nature of women disqualifies them from doing it. Women give life. Sustain life. Nurture
life. They don't TAKE it." '0 Two lower grade officers testified that
women are incapable of performing combat jobs and their presence
would disrupt crucial male bonding.' ° ' No senior military women
were asked to participate in the hearing.' °2 Two female pilots gave
the only significant testimony related to combat flying other than
General McPeak's.' 0 ' They explained that although they had
undergone the same training as the men, they were denied opportunities because of their gender rather than their skills. 10 4
A month after the hearings, Senator William V. Roth (R-Del.)
introduced a bill in the Senate similar to the House-passed measure.0 5 The full Senate convened to debate the bill on July 31,
1991.106 After rehashing the objections already heard, Senator
Nancy Kassenbaum (R-Kan.) brought the debate back on track with
the reminder that the only real question at issue was whether or
not to repeal the statute that barred women from air combat in the
Air Force and Navy. 0 7 The Senate then approved the Roth amendment ninety-five to three on a voice vote.00
The new law, signed on December 5, 1991, repealed 10 U.S.C.
§ 8549, the combat aviation ban.'0 9 The law also established a
Commission on the Assignment of Women in the Armed Forces to
examine the entire issue of women's roles in combat." 0 Even though
the statutory ban was gone, the Pentagon decided to put any actual
policy change on hold until the Commission made its report."' In
November of 1992, the Commission issued its findings." 2 Considering the composition of the Commission, its recommendations were
not surprising. One of the members of the commission was Elaine
Donnelly, president of the Center for Military Readiness (CMR).
100. HOLM, supra note 36, at 483.
101. Id. at 484.
102. Id.
103. Id.
104. Id.
105. S.1076, 102d Cong. (1991). See also HOLM, supra note 36, at 486.
106. HOLM, supra note 36, at 494.
107. Id. at 499-501.
108. Id. at 502.
109. See Nat'l Def. Authorization Act for Fiscal Years 1992 and 1992, Pub. L. No. 102190, div. A, title V, § 531(a)(1), 105 Stat. 1365 (1991).

110. Id. § 541.
111. Campbell, supra note 75, at 88.
112. Id. See generally PRESIDENTIAL COMM'N ON THE ASSIGNMENT OF WOMEN IN THE
ARMED FORCES, REPORT TO THE PRESIDENT: WOMEN IN COMBAT (1992).
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The April 2003 CMR Report elucidates Ms. Donnelly's stance on the
issue: 'Ve do have a choice about sending young women, including
single mothers, to fight our wars. In a nation and culture that
respects women, close combat on an equal basis with men is not a
step forward for women, it is a step backward for civilization."" 3
The commissioners voted, eight to seven, to close combat aviation
to women." 4 In addition, the Commission recommended that the air
and land combat roles be banned by law, a recommendation that
would have been an affirmative step backward as Congress had just
repealed the legal ban on air combat the year before." 5
The fate of the Commission's report, however, changed in
November 1992 with the election of a new commander-in-chief.
President Clinton disregarded the report and on April 28, 1993, his
Secretary of Defense, Les Aspin, announced that he was ordering
the military services to open assignments in combat aviation to
women as a first step toward allowing them into virtually every
combat position, short of those in front-line ground combat units." 6
Aspin added that he would also ask Congress to repeal the law
banning women from serving on Navy warships at sea."' Congress
later repealed 10 U.S.C. § 6015, the only other exclusion statute on
the books." 8
III. BREAKING MORE THAN THE SOUND BARRIER
The first woman to become an Air Force fighter pilot "brought
the issue of women in combat roles to a head, after she graduated
first in her undergraduate pilot training class in 1992." 11' As pilots
select assignments based upon their class ranking, she earned the
right to choose her weapons system first and selected the F-15E
Strike Eagle. In a volte-face from his incendiary testimony to the

113. REPORT OF THE CENTER FOR MILITARY READINESS, 16 CMR REPORT 6 (2003),
available at http://www.cmrlink.org/CMRNotesM38V8CCMRRPT16.pdf [hereinafter
CMR REPORT].
114. Campbell, supra note 75, at 89.

115. Id.
116. ROSEMARIE SKAINE, WOMEN AT WAR: GENDER ISSUES OF AMERICANS IN COMBAT

104 (1999).
117. HOLM, supra note 36, at xiii. See also CMR REPORT, supra note 113, at 3.
118. Pub. L. 103-160, div. A, title V, § 541(a), 107 Stat. 1659 (1993).
119. Sarah L. Schipman, Women Command Airspace in Combat Pilot Positions,AIR
FORCE LINK, Mar. 8, 2005, http://www.af.mil/news/story.asp?storyID=123009983
(discussing how Jeannie Flynn's stellar qualifications prompted the Secretary of
Defense to eventually lift the policy ban against women combat pilots in 1993).
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Senate Armed Services Committee in 1991, General McPeak introduced Flynn "to the press as the Air Force's first mission-qualified
female fighter pilot" in laudatory terms. 2 '
Nonetheless, not everyone favored the repeal of the combat
exclusion laws. Describing the physical prowess necessary to handle
nine times the force of gravity in an F-16,121 one male pilot, now a
brigadier general, commented, "I don't think a woman can hack the
program." 122 A number of women have proven him wrong. By 2004,
sixty women flew fighters 123 in the Active Duty Air Force and "there
are more female fighter pilots every year." 2 4 As the numbers indicate, being a combat pilot is not for everyone. One woman
explained, "[i]f you're ultra sensitive, you're in the wrong profession.
Women fighter pilots are tough
.... You have to be willing to kill
125
people and be ready to die."
Responding to the recent public discussions about women's
combat roles, the commander of the 20th Fighter Wing at Shaw Air
Force Base pointed out that many people may not realize that the
16
Air Force confidently assigns women to combat aircraft positions.
"Our women fighter pilots in the Air Force are fully qualified and
continue to fly in combat alongside their male counterparts .... They
do so with lethal and effective force against our adversaries."' 2 7 Considering that a single F-16 costs over $14 million and that it costs
over $5 million to train one pilot to fly it, that confidence is no
120. Rebecca Grant, The Quiet Pioneers,85 AIR FORCE MAGAZINE 34, 35 (Dec. 2002),
available at http://www.afa.org/magazine/dec2002/1202pioneer.pdf (quoting Gen.
McPeak) ("She didn't ask for anything from anybody .... Nobody gave her anything,
and she went right through that course just'like everybody else. Everybody in the
squadron had very high respect for her.").
121. See, e.g., FactSheets:F-16FightingFalcon,AIR FORCE LINK, http://www.af.mil/
factsheets/factsheet.asp?fsID=103 (last visited Jan. 25, 2006) ("With a full load of
internal fuel, the F-16 can withstand up to nine G's - nine times the force of gravity
- which exceeds the capability of other current fighter aircraft.").
122. Dave Moniz, Women Rejoicingat Chance to Prove Themselves in Combat, STATERECORD (COLUMBIA), Apr. 30, 1993, at 1A.
123. Fighter aircraft include the F-16 Fighting Falcon, F-15 Eagle, F-15E Strike
Eagle, A-10 Thunderbolt, and F-117 Nighthawk stealth fighter. See generallyU.S. AIR
FORCE, 109TH CONG., AIR FORCE HANDBOOK, 67, 91, 92, 95 (2005), available at

http://www.af.mil/library/posture/2005handbook.pdf.
124. Madelyn Waychoff, Women Play Important Role in Military,AIR FORCE LINK,
Mar. 23, 2004, http://www.af.mil/news/story.asp?storyID=123007277.
125. Elaine Aviles, DEFEND AMERICA, U.S. DEPT OF DEF. NEWS ABOUT THE WAR ON

TERRORISM, Female FighterPilots Take on Challenges, Apr. 2003, http://www.defend
america.mil/articles/apr2003/a041403e.html.
126. Susan Penning, Female Fighters Display "Lethal, Effective Force," AIR FORCE
PRINT NEWS, June 27, 2005, available at http://www.af.mil/news/story.asp?storyID=
123010885 (quoting Col. Philip Ruhlman).
127. Id.
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sham. 12' Another Air Force commander, commenting on women's
participation in Iraq, stated, "[wjomen are an integral part of our
air and space team ....
I have witnessed their excellence in combat
and their (effect) on our total force ....We were asked to put our
best foot forward in support of (Operation Iraqi Freedom), and we
did that. ." 129
Women combat pilots have become a fact of life, and gender
differences have subsided from the collective consciousness of the
occupation. The fact that "[t]he Air Force deputy chief of staff for
personnel no longer assigns an action officer to track 'female pilot'
0
issues, as was done in the early 1990s," 13
is testament to the

progress that has been made. Certainly, contributing significantly
to the integration has been the fighter community's maintenance of
the same high standards of performance for each pilot, regardless
of gender.
Air Force pilots must successfully complete a merit-based,
objectively-measuredtraining program, in which one's progress
and choice of aircraft are strictly determined by performance."'3 At
the conclusion of Undergraduate Pilot Training, where student
pilots learn the basic flight skills common to all military pilots,
students elect their advanced training tracks based on class
standing. 112 Those whose class standing allows them to choose a
fighter or bomber track learn to fly the T-38 Talon, a supersonic
jet trainer. 133 Graduate pilots who have chosen a fighter aircraft
must then pass an Introduction to Fighter Fundamentals course
before moving on3 4 to a major weapons system such as the F-16, F-15,
F-15E, or A-10.
In order to meet the physical requirements necessary to fly
fighters, early on in training each pilot must successfully complete

128. See, e.g., Factsheets:F-16 FightingFalcon, supra note 121 (approximating the
unit cost of an F-16 at between $14.6 million and $18.8 million in FY 1998 constant
dollars); Richard Halloran, Air Forceand Navy Try Steps to Keep Jet Pilots,N.Y. TIMES,
May 31, 1988, at B6 ("Training a pilot in the F-16 costs... $5.3 million.").
129. Penning, supra note 126 (quoting Maj. Anthony Roberson, 20th Operation
Support Squadron, Operations Director).
130. Grant, supranote 120, at 38.
131. See AIR EDUC. AND TRAINING COMMAND, SPECIALIZED UNDERGRADUATE PILOT
TRAINING, http://www.baseops.netlmilitarypilot (last visited Jan. 25, 2006) ("Students

pick [their weapon system] based on their performance/ranking in phase 2.").
132. Id.; Factsheets: Air Education and Training Command, AIR FORCE LINK,
http://www.af.mil/factsheets/factsheet.asp?fsID=138 (last visited Jan. 25, 2006).
133. Factsheets:Air Educationand TrainingCommand, supranote 132.
134. Id.
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the Fighter Aircrew Conditioning Test (FACT).13' The test meas136
ures a person's muscle fitness as it applies to operating high-G
aircraft, recognizing that "[a]naerobic fitness . . .is essential to
performing effective anti-G straining maneuvers without fatigue,"
and "[a]erobic fitness . .. increases blood supply ... [to reduce]
recovery time between engagements and sorties."' 3 7 The FACT is
part of a conditioning program designed to "improve the G-tolerance, G-endurance, and cockpit strength of fighter aircrews
,,
138
All Air Force flight training students must successfully complete
the FACT before graduating to high-G aircraft.'39 The only persons
exempt from the program are senior officers (colonel and above). 4 °
Another mandatory physical qualification for fighter aircrew is
successful completion of centrifuge training.' 4 ' The centrifuge is a
gondola-like capsule, resembling a cockpit attached to the end of a
long arm, which rotates at increasing speeds to imitate the positive
inertial forces experienced during high-G maneuvering.'4 2 "The
high-G aircraft operated by today's aircrew are easily capable of
causing G-induced loss of consciousness (G-LOC)." 4' 3 The training
is designed to teach an anti-G-straining maneuver (AGSM), "the
aircrew's most significant weapon against the potentially incapacitating effects of G .... ,,
'44 To qualify, pilots are strapped into a
135. See AIR EDUC. AND TRAINING COMMAND, supra note 131.
136. "G" forces refer to the gravitational pull exerted on a pilot during maneuvering,
the intensity of which is a function of airspeed and turn radius. See U.S. AIR FORCE, AIR
FORCE PAMPHLET 11-419, G-AWARENESS FORAIRCREWS 12 (1999) (defining "G" as "[a]ny
force that produces an acceleration of 32.2 [feet per second] ...which is equivalent to
the acceleration produced by earth's gravity"). Modern fighters can create a force
equivalent to a maximum of nine Gs, or nine times the force of gravity. See supra note
121. This inertial force not only makes it difficult for a pilot to move about in the cockpit
(turning an eight pound head to "check six," for example, means turning a seventy-two
pound head under nine Gs), but also draws blood away from the brain, pooling it in the
lower extremities. See, e.g., Gail Kaufman, Real G-Forces- On the Ground;Simulator
Company Helps FighterPilotsAcclimate, DEFENSE NEWS, Mar. 1, 2004, at 54. Without

counteracting this force, the lack of blood and oxygen causes the brain to shut down,
creating an effect known as G-induced loss of consciousness (G-LOC). See, e.g., AIR
EDUC. AND TRAINING COMMAND, AETC INSTRUCTION 11-406, FIGHTER AIRCREW
CONDITIONING PROGRAM (FACP) 1 (2000) [hereinafter AETC INSTRUCTION 11-406].
137. AETC INSTRUCTION 11-406, supranote 136, at 3. One need only witness a civilian

after a half-hour ride in an F-16 to understand this concept. Inthe author's experience,
most individuals will vomit several times and sleep for several hours to recover, even
from the most benign of orientation flight profiles.
138. Id. at 1.
139. Id. at 2.
140. Id.
141. See U.S. AIR FORCE, AIR FORCE INSTRUCTION 11-403, AEROSPACE PHYSIOLOGICAL
TRAINING PROGRAM G-AWARENESS FOR AiRCREWS 30-31 (2001).

142. Id.
143. U.S. AIR FORCE, AIR FORCE INSTRUCTION 11-404, CENTRIFUGE TRAINING FOR
HIGH-G AIRCREW 4 (1999).
144. Id. at 10.
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centrifuge training device and put through a series of five profiles,
including a "rapid onset" run of 9, 8.5, or 7.5 Gs, depending on the
pilot's follow-on aircraft assignment.1 4 5 In addition to the initial
qualification, any pilot who experiences an in-flight G-LOC is
grounded until successfully completing the required profile again. 46
'
Normally, a pilot gets two chances - if a G-LOC occurs on the
second try, that individual no longer flies a fighter. 4 '
In addition to flying-related training, Air Force pilots undergo
both water survival and combat survival training.'4 8 By learning
how to evade capture and resist interrogation, pilots learn skills
necessary in the event they are shot down over enemy territory. It
takes nearly three years of training before a newly-minted fighter
pilot becomes mission-ready and able to deploy to combat.14 9 Training and evaluation, however, do not end at that point. Compulsory
annual mission-related check rides, instrument check rides, and
emergency procedure evaluations - all of which are evaluated by
objective, standardized criteria - are mandatory throughout a
pilot's flying career. 50 Regulations establish a senior officer who is
in charge of an Aircrew Standardization/Evaluation Program for
each flying unit.' 5 ' Only the most highly qualified and experienced
instructor pilots are assigned as flight examiners. 15 2 Thus, at every
stage, the Air Force has established criteria to objectively measure
and evaluate performance. This serves not only to ensure the
maintenance of a highly skilled force, but also to promote confidence among pilots in one another's capabilities.
IV. MAKING SENSE OF THE REMAINING EXCLUSIONARY POLICIES

Although no statute prohibiting women from serving in any
military capacity has been on the books since 1993, DOD policies of
exclusion continue to control the assignment of women.'
The
145. Id.
146. Id. at 11.

147. Id. at 12-13.
148. See generally U.S. AIR FORCE, AIR FORCE POLICY DIRECTIVE 16-13, SURVIVAL,
EVASION, RESISTANCE, AND ESCAPE (SERE) (2000).
149. See WILLIAM W. TAYLOR ET AL., RAND CORP., ABSORBING AIR FORCE FIGHTER
PILOTS: PARAMETERS, PROBLEMS, AND POLICY OPTIONS 24 (2002).
150. See U.S. AIR FORCE, 2 AIR FORCE INSTRUCTION 11-202, AIRCREW STANDARDIZATION/
EVALUATION PROGRAM 15-25 (2002).

151. See id. at 16-18.
152. Id. at 16.
153. See, e.g., Women in Combat:Lawmakers Draw New Line, MSNBC.COM, May 19,
2005, http://www.msnbc.msn.com/id/7909442/from/RL.3 ("Army policy keeps women
from some support jobs such as repairing tanks or artillery in a fighting situation.").
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current DOD policy banning women from ground combat states that
"servicemembers are eligible to be assigned to all positions
for
which they are qualified, except that women shall be excluded from
assignments to units below the brigade level whose primary mission
is to engage in direct combat on the ground." 51 4 Additionally, each
of the four services may "close positions to women" under four
circumstances:
(1) the units and positions are required to physically collocate 5 '
and remain with direct combat units; (2) the service secretary
attests that the cost of providing the appropriate living arrangements is prohibitive; (3) the units are engaged in special
operations forces' missions, including those involving long-range
reconnaissance; or (4) job-related physical requirements would
exclude the vast amount of women.'"
In 1998, a General Accounting Office (GAO) report estimated that
"221,000 positions, or about 15 percent of the approximately 1.4
57
million positions in [the] DOD, were closed to servicewomen." 1
The Department of Defense defines direct ground combat as
"engaging 'an enemy on the ground with individual or crew served
weapons, while being exposed to hostile fire and to a high probabil58
ity of direct physical contact with the hostile force's personnel." 1
Additionally, "direct ground combat takes place well forward on the
battlefield while locating and closing with the enemy to defeat them
154. U.S. GEN. ACCOUNTING OFFICE, GENDER ISSUES: INFORMATION TO ASSESS
SERVICEMEMBERS' PERCEPTIONS OF GENDER INEQUITIES IS INCOMPLETE 18-19 (1998),
availableat http://www.gao.gov/archive/1999/ns99027.pdf [hereinafter GAO/NSIAD-9927] ("The impact of DOD's ground combat exclusion policy is greatest in the Army and
the Marine Corps and has very little impact in the Air Force and the Navy.").
155. See GAO/NSIAD-99-7, supra note 81, at 7 ("Units that collocate with direct
ground combat units operate within and as part of those units during combat
operations. For example, Army ground surveillance radar units, while not considered
direct ground combat units, routinely operate with infantry and armor units on the
battlefield.").
156. Id. at 19 ("The local policies and practices of military commanders can also affect
assignments. Military commanders have considerable discretion to assign personnel
under their command.").
157. Id. at 7. See also id. at 19. Approximately "101,700 [forty-six percent] of these
positions are closed based on DOD's policy of not assigning women to occupations that
require engagement in direct ground combat." Id. Forty-one percent "of the positions
closed to women are attributed to the collocation exclusion policy." Id. at 5. Another
twelve percent of positions are closed to women due to gender-neutral modifications
considered to be "cost prohibitive." Id. at 6. "The special operations forces and longrange reconnaissance missions policy accounts for almost [two percent] of all positions
closed to women." Id. The GAO found no positions closed to women "based on physical
requirements." Id.
158. Id. at 7.
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by fire, maneuver, or shock effect." 159 To be considered a direct
ground combat unit, the primary mission of that unit must include
all of the criteria in the above definition. 6 °
A 1998 report by the GAO made the following conclusion
regarding this definition:
DOD's definition of direct ground combat includes a statement
that ground combat forces are "well forward on the battlefield."
This statement, however, does not reflect the less predictable
nature of emerging post-Cold War military operations that may
not have a well-defined forward area on the battlefield. If this
trend continues, DOD's definition of direct ground combat may
become increasingly less descriptive of actual battlefield

conditions.16
The trend heralded by the 1998 report has certainly continued, as
American forces are involved in both a war on terror and an
unconventional war in Iraq, both of which defy the traditional
notions of ground combat.
Further complicating the matter are federal statutes defining
certain rights based upon whether individuals are engaged in
combat. These statutes afford disparate treatment to seemingly
similarly situated individuals, with "combat" as the justification.
The Internal Revenue Code, for example, defines a "combat zone,"
for purposes of the combat zone exclusion for taxes, as "any area
which the President of the United States by Executive Order
designates, for purposes of this section or corresponding provisions
of prior income tax laws, as an area in which Armed Forces of
the United States are or have (after June 24, 1950) engaged in
combat." 6' 2 Federal statute 26 U.S.C. § 112 exempts from gross income the compensation received by members of the Armed Forces
who "served in a combat zone" or were "hospitalized as a result
of wounds, disease, or injury incurred while serving in a combat
zone."'6 3 Executive Order No. 13,239, for example, designated
Afghanistan as a combat zone. 6 4 Men and women who have served
in Afghanistan have been in an area "in which Armed Forces are
and have been engaged in combat" for purposes of § 112.165 There
159.
160.
161.
162.
163.
164.
165.

159

Id.
Id.
Id. at 4.
26 U.S.C. § 112 (c)(2) (2005).
Id. § 112 (a) & (b).
Exec. Order No. 13,239, 66 Fed. Reg. 64,905 (Dec. 19, 2001).
Id.
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appears to be one definition of combat when considering tax
exemptions and another when considering job classification. All
servicewomen in Afghanistan, therefore, are in an area where
Armed Forces are engaged in combat, but they are not, apparently,
engaging in combat themselves. Thus, while similarly situated
under the tax laws, the women and men in Afghanistan are treated
differently by DOD policy, and that is arguably unfair to the men.
Another illustration of inconsistency is the Federal Tort Claims
Act, which waives the United States' immunity from liability in
certain situations.1 6 6 The Act includes an exemption for "[a]ny claim
arising out of the combatant activities of the military or naval
forces, or the Coast Guard, during time of war." 67
' The Ninth
Circuit has interpreted "combatant activities" to "include not only
physical violence, but activities both necessary to and in direct
connection with actual hostilities."' 6 8 The phrase does not necessarily include "all varied activities having an incidental relation to
some activity directly connected with previously ended fighting on
active war fronts.
,,
169 In light of the policies excluding women
from engaging in actual hostilities, it is unclear how the provisions
of the Tort Claims Act apply to such women. Perhaps the waiver of
liability would apply differently to a woman than to a man who
suffered the same injury, under the assumption that the woman
was not engaged in combatant activities.
The practical application of the combat exclusion policies
further demonstrates their confusion and unworkability. Part of the
difficulty in the application is the lack of a clearly articulated
purpose behind the policies. If the purpose is to protect women from
the dangers of combat, the preceding sections have demonstrated
that job assignment does not necessarily offer protection. It is
contradictory to try to protect women from combat on the ground,
while at the same time exposing other women to all the dangers
inherent in combat from the air. This paradox would be more
apparent in a conflict in which the United States did not have air
superiority, or in which the air-to-surface threats produced greater
risk of being shot down and captured.
If the purpose of the exclusion policies is preservation of
military effectiveness, under the assumption that women are not as
capable as men in some areas, it depends on stereotypes and
166.
U.S.C.
167.
168.
169.

160

79 Pub. L. No. 601, 60 Stat. 812 (codified as amended in scattered sections of 2
and 28 U.S.C.).
28 U.S.C. § 26806) (2005).
Johnson v. United States, 170 F.2d 767, 770 (9th Cir. 1948).
Id.
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ignores the many examples in which women have proven their
combat capabilities.170 Military effectiveness is controlled by
training and the maintenance of high standards. Certain combatrelated assignments require specific physical qualifications and
skill, and these standards should not be changed. There may be few
women capable of meeting such standards, but because the main
objective is production of the most effective force possible, exclusion
from combat-related assignments should be based strictly on
qualifications and not on gender.
The evaporation of the linear battlefield 7 ' and the flexibility
necessary to pursue today's insurgent conflicts have made exclusions based on 'front line' assignments impractical. As retired
Brigadier General Stephen M. Koper, president of the National
Guard Association, has explained, "[t]oday combat may occur in the
desert or on Main Street."' 7 2 In the recent conflict in Iraq, for
example, on June 16, 2005, a twenty-three-year-old Army Sergeant
was awarded the Silver Star medal (the first such award to a
woman since World War II) for exceptional valor in close combat. 7 '
On March 20, 2005, she "led her team through a 'kill zone' and into
a flanking position, where she assaulted a trench line with grenades and M203 grenade-launcher rounds . .. kill[ing] at least
three insurgents.... "" She was one of two women and eight men
from a military police squad that killed twenty-seven insurgents
and wounded six in an orchard south of Baghdad.'7 5 Considering
that "direct ground combat" is defined as "engaging 'an enemy on
the ground with individual or crew served weapons, while being
exposed to hostile fire and to a high probability of direct physical
contact with the hostile force's personnel,"" 7" it appears as though
this woman's brave performance fits that definition precisely. In the
170. A 1997 Rand study sponsored by the Undersecretary of Defense for Personnel
and Readiness concluded that gender integration has had a negligible impact on
readiness, cohesion, and morale. See HARRELL ET AL., supra note 11, at xiii (citing
MARGARET C. HARRELL & LAURA L. MILLER, NEW OPPORTUNITIES FOR MILITARY WOMEN:

EFFECTS ON READINESS, COHESION, AND MORALE (1997)).

171. See, e.g., Michael N. Schmitt, Bellum Americanum: The U.S. View of TwentyFirstCentury War and Its PossibleImplicationsfor the Law ofArmed Conflict, 19 MICH.
J. INT'L L. 1051, 1051 (1998) ("In the past, battlefields were generally linear - fielded
forces faced each other across a geographically distinct line.").
172. Ann Scott Tyson, More Objections to Women-in-Combat Ban, WASH. POST, May
18, 2005, at A5 (quoting Brig. Gen. Stephen M. Koper).
173. 151 CONG. REC. E1492 (daily ed. July 14, 2005) (statement of Rep. Cooper
honoring Sgt. Leigh Ann Hester).
174. Id.

175. Steve Fainaru, Silver Stars Affirm One Unit's Mettle; Women Play Key Roles in
Combat Near Baghdad, WASH. POST, June 26, 2005, at Al.
176. GAOfNSIAD-99-7, supra note 81, at 7.

161

398

WILLIAM AND MARY JOURNAL OF WOMEN AND THE LAW

[Vol. 12:377

face of this kind of evidence, it is difficult to understand what
possible legitimate purpose the exclusionary policies are intended
to promote.
With regard to the policy prohibiting mixed-sex support units
from collocation with combat units, Army officers interviewed in
Iraq consistently agreed that it had become meaningless.' As the
Army struggles to maintain its requisite numbers while honoring
its exclusionary rules, the changing nature of the battlefield, the
guerrilla-style nature of the war against terrorism, and the high
level of threat now associated with 'non-combat' roles make practical adherence to the exclusionary policies nearly impossible. It
might be easier to change the policy than the reality.
V. THE DEBATE REVISITED
The current round of fighting over the role of women in combat
was resuscitated in late 2004 when the Army's shortage of skilled
male soldiers in Iraq led some Army officials to recommend
elimination of the DOD policy restricting women from assignment
to units that collocate with ground combat troops." 8 On January 13,
2005, "Army Secretary Francis Harvey reported that after a
'systematic review' he ha[d] concluded that current policies keeping
women out of combat will stand. In the process, he declined to adopt
[the] recommendation ... to abolish ... [the] rule that prohibits
women from 'collocating' with combat troops." 7' 9 Despite the Army's
official stance supporting exclusionary policies, reorganization of
the Third Infantry Division's (31D) mixed-gender forward support
companies (FSCs) in Iraq suggested otherwise."s Specifically, thirty
women in thirteen FSCs of 31D's deployed forces had been placed
under the command of maneuver battalions, which include infantry,
armor, and other combat troops - in effect putting women on the
front lines. 8 ' Army spokesmen argue that the modification
177. See, e.g., Ann Scott Tyson, For Female GIs, Combat Is a Fact; Many Duties in
Iraq Put Women at Risk Despite Restrictive Policy, WASH. POST, May 13, 2005, at Al
(quoting Lt. Col. Cheri Provancha, commander of a Stryker Brigade in Mosul) ('The
Army has to understand the regulation that says women can't be placed in direct fire
situations is archaic and not attainable .... This war has proven that we need to revisit

the policy, because they are out there doing it. .. ").
178. Bryan Bender, Army Secretary Rejects Change in Policy on Women in Combat,
BOSTON GLOBE, Jan. 29, 2005, at All.

179. Id.
180. Forward

support companies provide

logistical support (e.g.,

food, gas,

ammunition) to combat arms units engaging the enemy.
181. The FSCs had previously been under the command of support battalions. See,
e.g., Melissa Charbonneau, The Reality of Women in Combat, http://www.cbn.com/
cbnnews/news050223a.asp (last visited Jan. 25, 2006).
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continues to comply with the law because even though the female
soldiers "do drive trucks [and] deliver fuel and munitions to the
front-line soldiers .... [they] do not remain round-the-clock with
combat forces . .
i"2 Others
have contended that the Army is
183
clearly violating the law.
Seeking to keep women out of ground combat, as well as
counteracting what must have been perceived as the Army's
attempt to circumvent its policies, the House Armed Services
Committee entered the fray in 2005 by offering an amendment
during debate of the 2006 Defense Authorization Bill."M Section 574
of H.R. 1815 would have prohibited women from serving in certain
support units - a measure that would have statutorily excluded
women from over 20,000 positions in which they were already
serving. 8 ' Though its supporters claimed that the proposal merely
codified existing policy, 8 ' the creation of an exclusionary statute
where none previously existed would have been a significant step
backwards. 18 7Army leaders strongly criticized the measure, reiterating that they were in compliance with DOD policy and asserting
that the proposed legislation would cause confusion and send the
wrong signal to the troops.
Sounding remarkably out of touch with reports from Iraq, the
Republican supporters of the amendment argued that women's
presence close to the front lines reduced the military's overall
effectiveness. 88 Additionally, they argued that women were not as
well-suited for combat roles as men and that female integration
into fighting units introduced distractions and danger.'8 9 Representative Hunter, the amendment's sponsor, offered, "[tihe nation
should not put women into the front lines of combat ....Forward
support companies go forward into battle. That is why they are
labeled 'forward' support companies. The American people have
182. Id.
183. See, e.g., id. (quoting Elaine Donnelly, president of the Center for Military
Readiness (CMR), who argues that the policy "violates DOD policy on co-location [sic]"
and claims that the Army is "circumventing policy and misleading Congress").
184. See H.R. 1815, 109th Cong. (2005).
185. See 151 CONG. REC. E1150 (daily ed. May 25, 2005) (statement of Rep. Maloney).
186. See 151 CONG. REC. H3912 (daily ed. May 25, 2005) (statement of Rep. Hunter)
(CWehad a provision in the bill that would statutorily take the Army policy, the present
policy, and Xerox it, exactly the same policy, but would make it law.").
187. See, e.g., Natl Org. for Women, Support Military Women; Urge House Vote for
Bipartisan Amendment (May 24, 2005), http://www.now.org/lists/now-action-list/msg
00187.html.
188. Bryan Bender, Combat Support Ban Weighed for Women, Pentagon GOP
Proposal,BOSTON GLOBE, May 18, 2005, at Al.
189. Id.
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never wanted to have women in combat, and this [amendment]
reaffirms that policy." 9 oThe recurring use of the words "forward"
and "front lines" indicates either a failure or an unwillingness to
recognize that the nature of the battlefield has long since lost its
linear composition.' 9 '
The measure was eventually amended and a compromise that
"gave a partial victory to both sides" was reached.' 9 2 Under the
compromise, women would be allowed to continue to serve in the
22,000 positions open to them under the FSCs, but the Pentagon
would require Congressional approval before opening any additional positions to women.' 9 ' On January 6, 2006, the amendment
became law as part of the National Defense Authorization Act for
Fiscal Year 2006.194
In this past round of congressional debate on women in combat,
the first since the early nineties, the justifications offered by
proponents seeking to keep or increase the restrictions on women
can be summed up as follows: (1) Americans do not want women in
direct ground combat,' 9 (2) military or prospective military women
do not want to be in direct ground combat,'9 6 (3) women distract the
men,197 and (4) women's presence weakens military effectiveness.'9'
None of these arguments are new and, once again, they reflect
emotional appeal unsupported by empirical evidence. Thankfully,
they were not convincing this time. In spite of the effort of some
congressional leaders to impose greater restrictions on women in
the military, the prevailing parties appear to have learned the
lessons of history and experience. In a role reversal from the 1991
190. Id. (remarks of Rep. Hunter) (modification in original).
191. See, e.g., Charbonneau, supra note 181 (quoting Ret. Army Col. Bill Taylor)
('There are no such things as fixed battle lines in the kind of war we're fighting now,
in war against terrorism, against insurgents. Insurgents attack 360 degrees day and
night, and they can hit forward support companies with women as easily as they can
hit infantry combat units.'). See also GAO/NSIAD-99-7, supra note 81, at 10 ("Ground
combat experts in the Army and the Marine Corps note that, in the post-Cold War era,
the nonlinear battlefield is becoming more common.").
192. Shanker, supra note 6.
193. Id.
194. Pub. L. No. 109-163, 119 Stat. 3576 (2006).
195. See supranote 99 and accompanying text.
196. 151 CONG. REc. H3912, (daily ed. May 25, 2005) (quoting Rep. Hunter) ("The
facts are that 90 percent of the women polled who are in the Army do not want to go in
direct ground combat.").
Assuming that the two preceding suggestions were in fact true, a more probing
analysis is whether military decisions should be based upon the consensus public

opinion.
197. See, e.g., Bender, supra note 188 (quoting Elaine Donnelly as explaining that

"gender integration 'distracts from the combat mission"').
198. Id.
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debates, military leaders sought freedom from the exclusionary
policies' restrictions, while a cadre of congressmen sought greater
control over the Pentagon's policies. Perhaps Representative Rosa
L. DeLauro had it right when she noted, "Congress ought to charge
the military with the responsibility to move people into jobs and
positions based on merit." 199
CONCLUSION

Once again, women's increased participation in combat has
been engendered by military necessity, not the pursuit of equal
opportunity. The exclusionary policies are unworkable from a
practical standpoint, without considering an equal protection
analysis. Indeed, some commentators have postulated that the
combat exclusions would not survive an equal protection
challenge. 0 0 Others have concluded that even the existing level of
participation by women in combat should bring an end to the allmale selective service act.20 ' Certainly the ever-increasing body of
evidence and experience will contribute significantly to the
consideration of such issues.
During this time of recruiting shortages and the changing
nature of the battlefield, maximum flexibility will be required for
the United States' Armed Forces to maintain superiority and
achieve future successes. The existing gender-based policy restrictions on commanders' ability to make merit-based assignments
does not enhance flexibility. Experience has demonstrated that
integration and military readiness are not mutually exclusive, even
in the most traditionally hyper-masculine and androcentric
professions. To the extent that a woman can meet the demanding
qualifications associated with combat-related assignments, we can
not afford to exclude her from the team.

199. 151 CONG. REC. E1133 (daily ed. May 26, 2005) (statement of Rep. DeLauro).
200. See generally Karen L. Kupetz, Note, Equal Benefits, EqualBurdens: "Skeptical
Scrutiny"for Gender ClassificationAfter United States v. Virginia, 30 LOY. L.A. L. REV.
1333 (1997).
201. See generally Capt. Dale A. Riedel, By Way of the Dodo: The Unconstitutionality
of the Selective Service Act Male-Only RegistrationRequirement UnderModern GenderBased Equal Protection,29 U. DAYTON L. REV. 135 (2003).
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LEGAL IMPEDIMENTS TO SERVICE: WOMEN IN THE MILITARY AND
THE RULE OF LAW
Preamble
Since our nation's birth, women have been engaged in the national defense in various ways. This article will examine the legal
impediments to service by women in the United States military. This brings to light an interesting assessment of the meaning
of the term “Rule of Law,” as the legal exclusions barring women from service, establishing barriers to equality and creating a
type of legal glass ceiling to preclude promotion, all fell within the then-existing Rule of Law in the United States. Finally, this
article looks at the remaining barriers to women in the military and reasons to open all fields and all opportunities to women
in today's military.
I. The Concept of the Rule of Law
Albert Venn Dicey, in “Law of the Constitution,” identified three principles which establish the Rule of Law: (1) the absolute
supremacy or predominance of regular law as opposed to the influence of arbitrary power; (2) equality before the law or the equal
subjection of all classes to the ordinary law of the land administered by the ordinary courts; and (3) the law of the constitution
is a consequence of the rights of individuals as defined and enforced by the courts. 1

This concept of the Rule of Law has existed since the beginning of the nation, most famously reflected in the writings of John
Adams in drafting the *1062 constitution for the Commonwealth of Massachusetts. In that document, Adams wrote:
In the government of this commonwealth, the legislative department shall never exercise the executive and judicial
powers, or either of them: the executive shall never exercise the legislative and judicial powers, or either of them:
the judicial shall never exercise the legislative and executive powers, or either of them: to the end it may be a
government of laws and not of men. 2

II. Women in the Military--The Law
It is hard to believe that, as recently as the early 1970s, women in the United States who wanted the opportunity to serve in
their nation's armed forces were involuntarily separated from the military when they became pregnant. In fact, it took until the

case of Crawford v. Cushman 3 before the courts concluded that the longstanding policy of the U.S. military of discharging a
military woman as soon as pregnancy was discovered constituted a violation of the Fifth Amendment's due process clause.
Pregnancy and parenthood were two of many extremely challenging issues that faced the U.S. military throughout its transition
to an all volunteer force. However, these issues were part of a long legacy of legislative and policy barriers established to keep
the U.S. armed forces a predominantly male institution.
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III. Early Barriers to Service
The military tradition, beginning with the Continental Army, did not include women, calling by Army regulation for service

only by male enlistees. 4 However, it would be incorrect to say that women did not serve. From the earliest days of our nation
women accompanied the U.S. armed forces, serving in a variety of supporting roles. Women were not included as an authorized
component of the military until 1901 when Congress established the Nurse Corps as an auxiliary of the Army. 5

Prior to that date, the women who participated in support of the U.S. military did so in various ways that are recounted largely

in folklore or legend. Some of those who served did so by disguising themselves as men. 6 A number of women had served as
spies, as was the case of Rose O'Neal Greenhow, who was arrested and imprisoned for supplying the Confederate Army with
information, and Pauline Cushman, who was sentenced to be executed as a Union spy during the War Between the States. 7

The first woman to receive the Congressional Medal of Honor, Dr. Mary Walker, provided her services as a doctor free of

charge to Union forces in *1063 Virginia and Tennessee. 8 She had asked the Union Army to hire her as a doctor, but it

refused. 9 Despite its refusal to hire her, Dr. Walker continued to provide medical services to Union soldiers. 10 Eventually,
she was captured by Confederate soldiers. 11

After her release from Confederate prison as part of a prisoner exchange, she was given an official position of “Acting Assistant
Surgeon,” the first woman to be given such a title. 12 Dr. Walker received the Congressional Medal of Honor after the war. 13
In 1917, however, the U.S. Congress attempted to remove the honor from her, stating that only those who fought in combat
were entitled to the award. 14

When the Congress decided that the Medal had been awarded in error, Walker refused to return the medal. 15 Even after her
death, Dr Walker's family continued to battle to resolve her status as a Medal of Honor recipient. Finally, in the 1970s, and
almost sixty years after her death, Congress decided not to refuse the medal to this pioneer. 16

Women, therefore, were not permitted to serve in any significant role as members of the military service. Women who served
disguised as males were separated from the military when their gender was discovered and they received no benefits or pension.
Those who accompanied their husbands while they served were not recognized as members of the military, despite performing
roles that were necessary to support the combat arms profession. These roles included traditional quarter master functions, such
as mess, laundry, and uniform repair and alteration to ensure the uniforms were in serviceable condition. 17

These early restrictions on women serving in the armed forces are not surprising considering the general legal status of women
in the United States during these same early periods in U.S. history. For example, women were not afforded the right to vote
in any state in any election before achieving the right to vote in school board elections in Kentucky in 1838. 18 Passage of the
Nineteenth Amendment in 1920 gave women the right to vote in national elections across the country. 19 Similarly, women were

not entitled to administer estates, own property, or enter into contract in their personal capacity. 20 Although there was *1064
never a specific blanket prohibition excluding women from all forms of combat, until nearly 1990, the belief was widely held
that any combat service by women was precluded by law. 21
IV. Integration into the Regular Force
As noted above, the earliest inclusion of women into the military service of the nation came through the recognition of their
existing role as nurses. Women had served as nurses and, as in the case of Dr. Mary Walker, physicians from the earliest conflicts
engaged in by the United States as a nation. However, it was the action by the U.S. Congress in 1901 to formally acknowledge
an Army Nurse Corps Auxiliary that set the stage for future developments in integrating women into the military.
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In March 1917, the U.S. Navy Department authorized the enrollment of women in the Naval Reserve to perform clerical duties.
It was a move born of necessity, as war loomed on the horizon and the U.S. Navy found itself unprepared to meet its demand

for clerical personnel. 22 The role of women in the Army Nurse Corps had been formally acknowledged, and women were
being authorized to serve in an enlisted status in the Navy. Within the next year, women were also authorized to enlist in the
Marine Corps. 23

During World War I, women in the Navy held more than just clerical positions. They were assigned to such diverse duties as
draftsmen, translators, and recruiters. Assigned the title of “yeoman,” these first enlisted women posed a special challenge to
the Navy, as yeomen were supposed to be assigned to ships. However, Navy regulations prohibited the assignment of women
to positions at sea. The Navy's solution to this challenge was to assign these women to stationary tugs which rested on the
bottom of the Potomac River. 24

The Marines began recruiting women for enlistment in August 1918, two months before the cessation of hostilities. Like the
Navy, the U.S. Marines began their recruitment of women out of necessity. The heavy overseas casualties experienced during
the war effort led to the recruitment of women. Again, these women, who were called “Marinettes,” were recruited to fill clerical
posts. 25

Following the signing of the Armistice on November 11, 1918, the role of women in the military reverted principally to the
traditional role of women in the military; that is, it was restricted to service in the Nurse Corps. The minor gains achieved
during the time of necessity, which allowed women to serve in the Navy and Marines as clerks, draftsmen, translators and
recruiters, were undone as the nation returned to a peace time footing. In 1925, the Naval Reserve Act was modified to allow
the enlistment of “male citizens,” restricting *1065 the broader language contained in the 1916 Act, which had opened to door
to enlist women during World War I. 26

With war once again looming on the horizon, however, in May 1941, Congresswoman Edith Nourse Rogers (R-Mass.)

introduced H.R. 4906, which established the Women's Army Auxiliary Corps (WAAC). 27 A year later, the bill passed,

establishing as law a separate set of rules for women who would serve with the Army. 28 Among those unique characteristics
established by this legislation, women who were in the Auxiliary Corps were required to be of high moral character and
technical competence--a standard not required of men who, at this time, were being inducted into the armed forces by means
of a compulsory draft. 29

Women who were able to join the Army under this new legislation lived under a different set of rules and regulations than did
their male counterparts. Women were not extended the same legal protections if they went overseas, and they were not entitled

to receive the same benefits if injured during service. 30 They were not entitled to draw the same pay, received no entitlements
for their dependents, and were restricted in terms of their military rank and overall promotion opportunities. Although part of
the Auxiliary, women were clearly not considered a part of the U.S. Army in its most important characteristics. 31

Interestingly, the issue of women potentially serving as general officers surfaced as early as the hearings on the 1941 WAAC
bill. 32 The issue would be raised again in 1947 and 1948 in hearings on the Women's Armed Services Integration Act. 33

Opposition to women in flag officer positions 34 was not only expressed within the system generally, but by some of the very
women who were engaged in the struggle for integration into the armed forces. Women who spoke publicly on the issue of
integration were concerned that asking for too much too soon would disserve the eventual inclusion of women in the military. 35

In July 1942, the Navy followed the Army with legislation creating the Women Accepted for Volunteer Emergency Service

(WAVES). 36 Once again, the congressional action occurred as the result of a critical need for support for the war effort. 37 As
with their Army counterparts, the WAVES did not draw equal *1066 pay or entitlements, and they were administered under
different regulations pertaining specifically to women serving the Navy. 38
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At the end of World War II, massive demobilization of the military took with it most of the women who had been recruited
into the WAAC and the WAVES. One author reports that the Department of the Army, which had consistently resisted the
recruitment of women, even into clerical posts, held this view at the end of the war:
[I]t is believed no longer desirable that arrangements be made to form military organizations composed of women.
A continuation of the war would have required the United States . . . to make a much more extended use of

women . . . to replace men sent overseas or men shifted to heavy work which men alone can do. 39 Efforts to
create a Women's Army Corps (WAC) and roles for women in the Navy and in the Regular and Reserve divisions
of the peacetime Army failed in 1946 and 1947. 40

Efforts to establish a permanent nursing corps in the Navy and Army, however, did achieve success, as The Army-Navy Nurse

Act 41 established the Nurse Corps as a permanent staff corps. This act provided for the integration of female nurses into the
officer ranks of the Regular Army and Navy up to the rank of lieutenant colonel or commander. 42

Under continuing pressure to integrate women, in June 1948, Congress passed the Women's Armed Services Integration Act
of 1948, creating the legal foundation for women's participation in the regular military. 43 The law established the Women's
Army Corps (WAC) in the Regular Army and authorized the enlistment and appointment of women in the Air Force, Navy
and Marine Corps.
This 1948 law served as the foundation--the “Rule of Law”--to impose and perpetuate a set of legalized institutional
discriminatory standards, the remnants of which still inhibit full integration of women into combat roles in the military service.
This legislation also established a statutory restriction that limited women to no more than two percent of total force strength. 44
Women under the age of twenty-one were required to have parental permission to join the armed forces, but their male
counterparts required permission only if they were under the age of eighteen. 45 While enlisted women were permitted to

achieve any rank then authorized, women officers were not permitted to hold a rank higher than the grade of colonel. 46

*1067 This legislation codified the legal distinction that, for the purposes of pay and entitlements, women officers and enlistees
could only claim their husbands or children as “dependents” if they could establish that these family members were in fact
dependent upon the women for “their chief support.” 47 By contrast, wives and children of male members were automatically
treated as dependents, and men serving in the armed forces were entitled to draw separate pay and entitlements for these
dependents. 48

This same legislation also contained the provisions which would serve for years as the legal authority used to prohibit women
from participating in combat, and the law served for more than four decades as the source of a solid “glass ceiling” in terms
of women's ability to achieve equality in rank in the military.
These barriers are rooted in the provisions included in the Women's Armed Services Integration Act of 1948 which authorized
the Secretaries of the various military services to prescribe by regulation the kind of military duties that women may be assigned

to perform. 49 Additionally, Congress specifically restricted women from service in the Navy and Air Force on aircraft engaged
in combat operations or on Navy vessels, except for hospital ships or naval transports. 50 The long-term effects of this policy
continue to be felt even today, particularly as the issue of women in combat has arisen again in the current War Against Terror. 51

The Women's Armed Services Integration Act of 1948 also authorized the service secretaries to terminate the service of a female
member, enlisted or commissioned, under regulations established by the President. 52 It was this provision that, supplemented
by Executive Order 10240, provided the legal authority to separate women from the Armed Forces due to pregnancy. 53
The Executive Order signed by President Harry Truman stated:
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The commission of any one woman serving in the Regular Army, the Commission or warrant of any woman
serving in the Regular Navy or the Regular Marine Corps, and the commission, warrant, or enlistment of any
woman serving in the Regular Air Force, under either of the above mentioned acts [referring to the Army-Navy

Nurses Act of 1947 54 and the Women's Armed Services Integration Act of 1948 55 may be terminated, regardless
of rank, grade, or length of service, by or at the direction of the Secretary of the Army, the Secretary of the Navy
or the Secretary of the Air Force, respectively, (1) under the same circumstances, procedures, and conditions, and
for the same reasons under which a male member of the same armed force and of the same grade, *1068 rating
or rank, and length of service may be totally separated from the service by administrative action, whether by
termination of commission, discharge or otherwise, or (2) whenever it is established under appropriate regulations
of the Secretary of the department concerned that the woman (a) is the parent, by birth or adoption, of a child
under such minimum age as the Secretary concerned shall determine, (b) has personal custody of a child under
such minimum age, (c) is the stepparent of a child under such minimum age and the child is within the household
of the woman for a period of more than thirty days a year, (d) is pregnant, or (e) has, while serving under such
commission, warrant or enlistment, given birth to a living child; and such woman may be totally separated from
the service by administrative action by termination of commission, termination of appointment, revocation of
commission, discharge or otherwise. 56 It was this Executive Order, along with the regulatory authority given
to the service secretaries to establish policies, which precluded full integration of women into the military and
limited their status in the armed forces. It also set the stage for the battles that women in the military began to
fight through the Courts in the 1960s and beyond.

V. The Impact of the Civil Rights Act and Supreme Court Decisions
On July 2, 1964, Congress passed the Civil Rights Act. 57 This legislation established protections in the areas of employment,

housing, and public accommodations, and it was designed to secure the civil rights of all people in the United States. 58 However,
by the time of this enactment, the 1948 Integration Act had become “the base of a system of institutional segregation and unequal

treatment that would shock modern-day civil libertarians.” 59 Thus, despite Congress's noble intentions in 1964, it was not until
November 1967 that substantial progress was made to advance the opportunities for women in the armed forces.

On November 8, 1967, President Lyndon Johnson signed into law the most significant legislative change in two decades for
women in military service. The enactment of Public Law 90-130, which amended Titles 10, 32, and 37 of the United States
Code, combined with subsequent victories in the courts, worked to reduce some barriers for women in the military. 60

As with each increment of progress in years past, the changes came about and gained acceptance as the result of political
pressures facing a military then *1069 engaged in an unpopular war--this time in Vietnam, accompanied by an increasing
pressure to end the equally unpopular draft.
Among the restrictions lifted by Public Law 90-130 was the cap limiting the number of women in the services to two percent
of the force. 61 Also of great significance in this legislation was the lifting of the restrictions on promotions for commissioned
women, who were finally permitted to achieve the grade of colonel and the flag ranks (admiral and general). 62

However, the law did not address many of the legally discriminatory provisions that continued to serve as barriers to equal
service in the military until the intervention of the courts. These included: (1) the segregation of women into separate corps
(i.e., WAC, Women's Air Force (WAF), and WAVE); (2) the authority maintained by service secretaries to discharge women for
reasons of pregnancy and custody or housing of minor children; (3) unequal pay based upon dependency status; (4) exclusion
from a taxpayer-funded education at the service academies; and (5) specific restrictions from service aboard Naval ships and

aircraft engaged in combat missions. 63 Additionally, there were restrictions remaining in many career fields. These restrictions
were driven by the authority extended to limit women's service by regulation and did not, necessarily, involve any statutory
restrictions.
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The remaining discriminatory provisions discussed above were next brought for review before the U.S. courts. Progress
came slowly, however. Nearly a decade after the Equal Pay Act, 64 in the landmark decision of Frontiero v. Richardson, 65
Sharron Frontiero, an Air Force lieutenant married to a military veteran, challenged the provisions that denied women the same
entitlements for dependents as their male counterparts. Frontiero's spouse was not automatically considered her dependent. 66
Additionally, she was not eligible for on-base housing, and her husband was not eligible for the medical care routinely provided

to wives of military members. 67 To become eligible for these same benefits, the Frontieros were required to submit proof that
Lieutenant Frontiero's husband was dependent upon her for more than one-half of his support. 68

The suit was submitted on both the basis of due process and equal protection grounds. 69 The federal district court for the Middle
District of Alabama held against the Frontieros, indicating that there would be a “considerable saving of administrative expense
and manpower,” by allowing *1070 the distinction, because military wives were generally dependent upon their spouses. 70

The U.S. Supreme Court, in an eight to one decision (Justice Rehnquist, dissenting) reversed the District Court. 71 In the plurality
opinion, four Justices (Brennan, Douglas, White, and Marshall) held that the distinction created by this statute warranted a
“strict judicial scrutiny” review consistent with the equal protection cases being decided by the Court at that time. 72
Justices Brennan, Douglas, White, and Marshall stated in their opinion:
Moreover, since sex, like race and national origin, is an immutable characteristic determined solely by the accident
of birth, the imposition of special disabilities upon the members of a particular sex because of their sex would
seem to violate “the basic concept of our system that legal burdens should bear some relationship to individual

responsibility. . . .” 73 They continued in their analysis by pointing out the changes which had occurred in
legislation dealing with sex-based classifications, and by noting the changes to Title VII of the Civil Rights Act
of 1964 74 and to the Equal Pay Act of 1963. 75

Brennan, Douglas, White, and Marshall went on to indicate that, with all of the legal developments in mind:
[W]e can only conclude that classifications based upon sex, like classifications based upon race, alienage, or
national origin, are inherently suspect, and must, therefore be subjected to strict judicial scrutiny. Applying the
analysis mandated by that stricter standard of review, it is clear that the statutory scheme now before us is
constitutionally invalid. 76 Justices Powell, Blackmun, and Burger declined to apply the “strict scrutiny” standard,

and instead resolved the issue under due process standards. 77 In the opinion authored by Justice Powell, these
three justices held “it is unnecessary for the Court in this case to characterize sex as a suspect classification with

all of the far-reaching implications of such a holding.” 78 It appears that the reason for avoiding the strict scrutiny
argument arose from a belief that the Equal Rights Amendment, which had been passed by Congress and was
submitted for ratification by the States, would moot the need for such analysis. 79

*1071 Justice Potter Stewart also concurred in finding the legislation unconstitutional, but he made no reference to the “strict

scrutiny” standard necessary to establish an equal protection ground for the decision. 80

Following Frontiero, the legal battles came in earnest on many fronts, and through various fact patterns. Among them was a

challenge to the policy of discharging women who had minor children either residing or visiting in their homes. 81 Tommie Sue

Smith, a judge advocate, joined the U.S. Air Force in 1966 with a four-year-old son. 82 She had surrendered legal custody of

her son in order to join the military. 83 However, after serving in the Air Force for a time, she also learned that she could not

have her son in her home for more than thirty days each year, or she would face discharge. 84
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Smith had requested a waiver to allow her child to live in her home for more than thirty days a year, which would enable her

to maintain physical custody while vesting legal custody in another person. 85 Her request for a waiver was denied. Smith
therefore sent her son to a military school in Virginia, which was within weekend commuting distance of Smith's Washington,
D.C. base assignment. 86

In 1969, Smith received an assignment to the Philippines. 87 She was told she could not take her son with her on the assignment
because of the thirty-day rule. 88 She was given the option either to go on the assignment without her son or to separate from

the Air Force. 89

*1072 This occurred even though the Air Force Deputy Chief of Staff, then Lt. Gen. Robert Dixon, had ordered his staff to

rescind the minor children discharge policy in August 1969. 90 The policy was not finalized until September 29, 1969, the day

after Smith's lawsuit was filed seeking to overturn the policy. 91

Smith, who was admitted to practice before the U.S. Supreme Court and a member of the Tennessee bar, filed suit in U.S.

District Court on September 28, 1969. 92 The next day, the Air Force implemented its change in policy and Smith was permitted

to go to the Philippines with her son. 93

Additional battles loomed to allow natural mothers to remain on active duty. In 1970, Seaman Anna Flores became pregnant. 94
Flores was unmarried at the time. Before she and her fiancé, a Navy enlisted man, could be married (as they had already
planned), she miscarried. 95 Although she was no longer pregnant, her commanding officer nevertheless took actions to have
Flores discharged as called for by Navy regulations. 96

Flores filed suit before the U.S. District Court in Pensacola, Florida, to block the Navy from discharging her, arguing that the
Navy was unconstitutionally discriminating against women by discharging them for becoming pregnant while not discharging

the male sailors who impregnated them. 97 The suit was brought by the American Civil Liberties Union and was eventually
granted class-action status. 98 The complaint argued that all women in the military were being deprived of due process and

equal protection of the law. 99

In ruling in favor of the Department of Defense, the District Court for the Northern District of Florida relied solely upon the
remedial actions that had been taken by the Department of the Navy after Seaman Flores brought her suit to avoid finding a
violation of the equal protection component of the due process clause of the Fifth Amendment. 100
Flores' commander had initially recommended:
In spite of FLORES [sic] excellent professional performance and her strong desire to remain in the Navy, retention
is not recommended. To do otherwise would imply that unwed pregnancy is condoned and would eventually

result in a dilution of the moral standards set for women in the Navy. 101 Flores had contended in her lawsuit
that discharging unmarried women because of a concern related to moral standards--while not applying the same
moral *1073 standards to men--violated the equal protection component of the due process clause. 102

At the time of the institution of the law suit, the then-Deputy Chief of Naval Personnel, Adm. Plate, had testified in deposition
that he did not accept the rationale that men and women should be held to a single standard of morality. 103 He argued that to
do so would enable those men seeking to find a way to avoid their obligation under the Selective Service Act to find women
willing to assist them in achieving violations of the morality standard to which military women were already being held. 104

By the time the Florida District Court rendered its decision, however, the Navy had abandoned its policy of discharging pregnant
women who were unmarried. 105 The District Court also relied upon the fact that the Navy now had a new Deputy Chief of
Naval Personnel, and that Adm. Baldwin, who succeeded Adm. Plate, had testified that “whatever prior Navy policy may have
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been, there is not now applied or considered a double moral standard for men and women in determining retention in service
of pregnant women.” 106 The Court went on to state:

His testimony is unequivocal that the issue in determining retention is service of pregnant women is the person's
ability to do her job and cope with her physical condition, that moral character is not a factor, and that the same
basic criteria are applied to both single and married pregnant women requesting retention in the Navy. 107 This
single moral standard issue would resurface, however, in cases involving disciplinary actions taken for sexual
misconduct some twenty years later. 108

At the same time as Flores' case was winding through the courts, Capt. Susan R. Struck, a pregnant nurse at McChord Air

Force Base, Washington, also challenged the policy regarding pregnancy discharge for military women. 109 Struck was single
and a Roman Catholic, according to Justice Ruth Bader Ginsburg, who--prior to her appointment to the federal bench--had
represented Struck as a lawyer working for the American Civil Liberties Union. 110 Struck had agreed to surrender the child
after birth for adoption. Despite having informed her superiors about her decision, they pursued her separation from the Air
Force in accordance with the then-existing policies. 111

*1074 Struck took her case to District Court and lost. 112 The case was appealed, and the Solicitor General concluded that

the Air Force position would be weak. 113 Therefore, Struck was granted a waiver, rendering further action before the U.S.

Supreme Court moot. 114 Similar lawsuits resulted in additional waivers being granted to Lt. Mary S. Gutierrez 115 and Airman
Gloria D. Robinson. 116

The lawsuits confronting these issues continued and eventually, facing the inevitability of change, the Department of Defense
directed the service secretaries on June 1, 1974, to develop new policies making separations for pregnancy voluntary. The new
policies were to be effective by May 1975. 117

Meanwhile, the Marine Corps was confronted with these same issues as the Air Force when Stephanie Crawford challenged
the Corps's policy. The Marines rule was to discharge any pregnant military woman, even if she had surrendered all rights to
custody or control of the child. 118 They also notified the female marine's parents if she became pregnant of the reasons for
the pregnant woman's discharge. 119

Crawford had become pregnant out of wedlock. 120 She had been discharged from the Marines in 1970 due to the pregnancy. 121

She applied for reenlistment, and her request was denied because she had a child. 122 Crawford filed a lawsuit seeking

reinstatement, but the trial court held in favor of the Marines. 123 Finally, in Crawford v. Cushman, the United States Court
of Appeals for the Second Circuit held that the Marine Corps' regulation requiring the discharge of a pregnant marine as soon
as pregnancy is discovered violated the Fifth Amendment of the United States Constitution. 124 Reversing the decision of the
United States District Court for the District of Vermont, the Second Circuit held that the regulation violated the due process
clause because it established an irrebuttable presumption that any pregnant marine (or service member) is permanently unfit
for duty. 125

The issue of military members as parents continues to be a source of challenge for the U.S. military. In 1981, in Lindenau v.

Alexander, 126 the military prevailed in its position to deny enlistment to single parents who have custody of their children.
Because the policy banned male and female single parents *1075 alike, the due process arguments used to strike down the
previous barriers to women's service could not be used to modify these enlistment barrier provisions.
VI. The Military Academy Dilemma
Perhaps the most publicized dilemma to the U.S. Department of Defense posed by the integration of women into its services
is the inclusion and integration of women into the service academies.
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Since the founding of the U.S. Military Academy in 1802, the military service academies were long considered to be
extraordinarily elite educational institutions for men destined for positions of leadership in the U.S. armed forces. 127 The
branches of the services were, as in most issues pertaining to integration of women into their ranks, split on opening the doors

of the service academies to women. 128 The arguments from those opposed to inclusion of women focused principally upon
the existing policies, which precluded women from being assigned to serve aboard ships or to hold combat-support or combat-

leadership positions. 129 During this discussion, the service academies maintained that “the primary mission of the service
academies is to train men for assignment to the combat arms or combat support arms. Since women could not be assigned to
such a role, it is not necessary nor logical to grant them admission.” 130

Ultimately, it was the process of nomination available to members of Congress that brought this issue to the fore. In 1972, Sen.
Jacob Javits (R-N.Y.) nominated a woman for appointment as a cadet at the United States Naval Academy. 131 Because women

were ineligible to enroll at the institution, the Academy refused to consider her nomination. 132 In the same year, in response
to the Academy's refusal to consider the nomination, Javits and Rep. Jack H. McDonald (R-Mich.) introduced a concurrent
resolution proposing that a woman, duly nominated to a military service academy, should not be denied admission solely on

the basis of sex. 133 The resolution passed in the Senate with little debate, but it never passed out of the House Armed Services
Committee. 134

In September 1973, women who wanted to enter the academies brought lawsuits against the Air Force and the Navy. 135 They
were joined in this effort by *1076 four members of Congress who objected to being required to discriminate on the basis of
sex in making nominations for the service academies. 136

On December 20, 1973, the Senate once again voted by voice vote to approve an amendment to allow women to enter the

service academies. 137 The House once again struck the amendment from the bill. 138 However, the compromise struck this
time was that hearings would be held, under the authority of the House Armed Services Committee Chair, Rep. F. Edward
Hebert (D-La.). 139

The argument against allowing women to compete for a fully-paid college education at the U.S. military academies focused
principally on the myth that the service academies were exclusively designed as a leadership laboratory for America's combat
leadership. 140 It was this misplaced reliance that led, once again, to the reluctant change in the discriminatory application of
the rule of law.
On April 16, 1975, Rep. Samuel S. Stratton (D-N.Y.) issued a press release, citing a Government Accounting Office (GAO)
study that reported, of the 8880 graduates of the Air Force Academy serving on active duty as of October 1974, twenty-nine

percent had never held a career combat assignment. 141 The GAO study went on to state that 3777 of the 30,576 graduates of
the nation's top three service academies had never had a combat assignment. 142

With lawsuits wending their way through the Courts, and with the GAO study defeating the myth that the “combat exclusion”
supported continued exclusion of women, the Department of Defense Appropriations Bill was the vehicle used to change the
exclusion of women from service academies. Without further discussion of the exclusion of women in combat, Public Law
94-106, signed into law on October 7, 1975, opened the doors of the U.S. military service academies to women for the first
time. 143

The decision to admit women to the U.S. military academies was followed by similarly wrenching and unsettling challenges
to other military colleges. Legislation was enacted in 1978 that authorized the Secretary of Defense to require that any college
or university designated as a military college permit women to participate in their programs as a condition of maintaining

its designation as a military college. 144 That law, however, was quickly repealed. 145 The next year, the law resurfaced,
again allowing the Secretary of Defense to establish the condition that military colleges allow “qualified female undergraduate
students” enrolled in military colleges and universities to *1077 participate in military training, but it added that the regulations

may not require women enrolled in the college or university to participate in military training. 146
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The battle fought to allow women to enter traditionally all-male military institutions continued at military colleges throughout
the U.S. In 1990, the United States sued the Commonwealth of Virginia and the Virginia Military Institute for violating the Equal
Protection Clause of the Fourteenth Amendment, challenging the policy that Virginia had followed to deny women admission to
the Virginia Military Institute (VMI), a publicly funded university. 147 In the two years preceding the lawsuit, VMI had received
inquiries from 347 women, but it had not responded to any of them. 148

The District Court ruled in favor of VMI and rejected the equal protection challenge pressed by the United States, relying
upon the arguments presented by VMI and the Commonwealth of Virginia to the effect that physical training, the absence of

privacy, and the “adversative approach” used at VMI would be materially affected by making the program co-educational. 149
The Fourth Circuit Court of Appeals disagreed with the District Court, holding that the Commonwealth of Virginia had not
“advanced any state policy by which it can justify its determination, under an announced policy of diversity, to afford VMI's
unique type of program to men and not to women.” 150 The Court of Appeals held, “[a] policy of diversity which aims to
provide an array of educational opportunities, including single-gender institutions, must do more than favor one gender.” 151

Virginia's response to the Fourth Circuit's ruling was to propose a parallel program for women, the Virginia Women's Institute

for Leadership (VWIL) at Mary Baldwin College, a private liberal arts school for women. 152 This remedial plan was approved
by the District Court, despite clear inequities in the educational environment and military training opportunities set out in the
VWIL program. 153 A divided Court of Appeals affirmed the District Court's approval of the remedial plan. 154

On appeal, the United States Supreme Court held that Virginia had failed to demonstrate an “exceedingly persuasive
justification” for excluding all women from the citizen-soldier training provided at VMI. 155 The Supreme Court further held
that the Mary Baldwin VWIL program did not provide an equal opportunity, and it reversed the Fourth Circuit's decision
approving the remedial plan. 156

*1078 In this important Supreme Court decision, the Court specifically addressed the argument that had been advanced that

“admission of women would downgrade VMI's stature, destroy the adversative system, and with it, even the school.” 157 The
Supreme Court noted that this same argument had been made regarding admitting women to the federal military academies,
citing specifically the testimony of Lt. Gen. A.P. Clark, Superintendent of the U.S. Air Force Academy, “It is my considered
judgment that the introduction of female cadets will inevitably erode this vital atmosphere,” and the statement of the Hon.
H.H. Callaway, Secretary of the Army, “Admitting women to West Point would irrevocably change the Academy. . . . The
Spartan atmosphere--which is so important to producing the final product--would surely be diluted, and would in all probability
disappear.” 158

The VMI case was unfolding as Shannon Faulkner waged a similar battle to be able to enroll at The Citadel, a state-funded

military college in South Carolina. 159 Faulkner had applied to and been selected for admission to The Citadel in early 1993,

while the school remained a male-only military college. 160 The Citadel indicated that it was unaware of Faulkner's gender when

it mistakenly admitted her. 161 When it realized she was a female, The Citadel revoked her admission and Faulkner filed suit. 162

In August 1993, a preliminary injunction ordered that Shannon Faulkner be allowed to attend day classes at The Citadel, but the
court did not require that she be permitted to join the Corps of Cadets. 163 In 1994, after a hearing on the merits of Faulkner's
case, the District Court held that The Citadel's male-only admissions policy violated the Equal Protection Clause, and it ordered
The Citadel to admit Faulkner to the Corps of Cadets. 164 Following Virginia's lead, the State of South Carolina proposed to
create a parallel program at Converse College called the South Carolina Institute of Leadership for Women (SCIL). 165 The

District Court had ordered The Citadel to admit Faulkner to the Corps of Cadets not later than August 12, 1995. 166

Although The Citadel sought a stay of the action, to enable them to propose the Converse College plan as an alternative, the
discovery battle that ensued prevented the parties from having the order reviewed before the August 12, 1995, date. And so it
was that on August 12, 1995, Shannon Faulkner became the first woman admitted to the Corps of Cadets at The Citadel. 167
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*1079 After less than a week, Cadet Faulkner left The Citadel, “to the jubilation of the male student,” 168 due to “illness.” 169
She was followed by others, including Nancy Mellette, who continued the litigation until the doors of The Citadel were legally

opened to women. 170 It was not, however, until May 8, 1999, when Cadet Nancy Mace (the daughter of the Commandant of
Cadets at The Citadel) became the first woman to graduate from The Citadel, that the doors were fully opened to women. Mace
graduated cum laude with a degree in business administration. 171

VII. Sexual Misconduct, the Uniform Code of Military Justice, and the Rule of Law
As more women were integrated into the services, the number of cases in which sexual misconduct was charged began to grab
headlines throughout the United States. A 1997 report noted that, through 1988, the Air Force had brought no adultery charges
against Air Force women, and in 1987, it brought only sixteen cases against men. 172 However, by 1996, there were sixty-seven
cases in which adultery was included as at least one charge against both men and women in the military. 173

From cases involving recruiter misconduct 174 to cases involving women in the service posing nude for magazines such as

Playboy or Penthouse, 175 the challenges of fully integrating women into the armed forces began to clearly identify sexuality
as a challenge to the military as an institution.
In April 1980, the publishers of Playboy magazine photographed seven military women in various states of uniform
(un)dress. 176 The photos included three women from the U.S, Navy, and one each from the Army, Marines, Coast Guard,

and Air Force. 177 The uniform response from all the Armed Forces was to involuntarily discharge the women. 178 The
unexpected consequence of the Playboy discharges was the discovery that male service members also had posed *1080 nude

for Playgirl magazine. 179 This discovery resulted in a male Marine major receiving a letter of reprimand, 180 although he was
not discharged. 181

In sharp contrast to the military's decision to discharge the women who posed for these magazines, the United States Court of
Military Appeals in November 1986 affirmed the decision of the Air Force Court of Military Review that an Air Force lieutenant
colonel charged with taking nude photographs of a female employee was entitled to have the offense dismissed because the

charge was too vague to constitute conduct unbecoming an officer and a gentleman. 182 Lt. Col. David A. Shober had been
the manager of the Officers' Open Mess at Wright-Patterson Air Force Base, Ohio, when he was charged with having sexual

intercourse with a subordinate female bartender, and with taking nude photographs of her. 183 The same court also ruled that
neither Lt. Col. Shober's sexual misconduct--some of which occurred in his office--nor his taking nude photographs of his

civilian subordinate were criminal acts warranting his dismissal from the Air Force. 184 Although a military judge, sitting in a
bench trial at the accused's request, found Lt. Col. Shober guilty of both offenses and sentenced him to dismissal and forfeiture
of all pay and allowances, the Air Force Court of Military Review nevertheless held that the taking of nude photographs of a
subordinate did not constitute conduct unbecoming an officer and modified the sentence by setting aside Shober's dismissal.
Instead, it imposed a reprimand and forfeiture of $1500 pay per month for twelve months. 185 The Court of Military Appeals
affirmed that decision and ordered Shober--who had been on leave status while awaiting a final decision on his appeal--returned
to active duty.
The Air Force Court of Military Review opinion held:
Not every deviation from the high standard of conduct expected of an officer constitutes conduct unbecoming an
officer. The nude photographs were taken with the consent of the subject and were given to her upon her request.
There is no indication that while the appellant had the photographs he used them for an illicit purpose. . . . Under
the language of this allegation, any officer who has an interest in photography had best limit the subject matter to

still-life, landscapes and fully-clothed models. 186 *1081 In December 1989, at Yokota Air Base, Japan, the Air
Force brought court-martial charges against one of the most highly decorated fighter pilots from the Vietnam War,
when they charged the Fifth Air Force Chief of Staff with violating the lawful order of his superior commanding

officer on two occasions and committing adultery. 187 Col. Cisler was charged with and convicted of having
engaged in a sexual liaison with an enlisted female air traffic controller. A panel of senior officers--composed of
colonels and generals senior in grade to Cisler-- sentenced him to serve two years in prison, to forfeit $2000 pay
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per month for twenty-four months, and to pay a fine of $10,000. 188 Cisler had been ordered on three occasions
not to see the female airman any more, but after having received that order, he had continued his adulterous affair
with the airman.

In August 1991, an Air Force captain--deployed in support of Operations Desert Shield and Desert Storm--was charged with

conduct unbecoming an officer and a gentleman, adultery, and committing an indecent act with another 189 for having engaged
in consensual sexual activity with two enlisted women. In one of the offenses, Capt. Hebert, the accused, acknowledged that
he had engaged in the sexual activity in the presence of his paramour's roommate. 190 On appeal, Capt. Hebert argued that
he had been the victim of selective prosecution, as his two enlisted paramours had only been given reprimands for their part

in this activity. 191 Hebert's more novel argument, however, was that “conduct such as his was the norm in a deployment
environment, and there was tacit acceptance of it as indicated by other instances of adulterous conduct known by him which

went unpunished.” 192 Hebert's appeal was unsuccessful and his sentence to dismissal and confinement for three months was
affirmed.

In September 1991, the challenges posed by fully integrating women into the military and dealing with the attendant sexuality
issues came to a boiling point with the disclosure of dishonorable conduct engaged in by naval aviators against women at the
Tailhook Convention at the Las Vegas Hilton Hotel.
The Tailhook Association is a private organization composed of active duty, retired, and reserve Navy and Marine Corps aviators.

It also includes defense contractors and others associated with naval aviation. 193 At the 1991 *1082 convention, more than
five thousand members attended, including several senior leaders of the Navy. The Secretary of the Navy and Chief of Naval
Operations were present, as well as twenty-nine other active duty admirals, two active duty Marine Corps generals, three Navy
Reserve admirals, and many other retired flag officers. 194

Navy Lt. Paula Coughlin attended the convention, and she complained that she had been physically and sexually assaulted

by a group of drunken aviators in a “gauntlet” formed in the hotel corridor. 195 What followed included investigations--and
investigations of the investigations--that concluded that the Armed Forces had overlooked the need to establish a clear criminal

consequence for engaging in sexual harassment under the Uniform Code of Military Justice. 196 In the end, no one was

criminally charged for misconduct in the Tailhook events. 197

In July 1993, a male military training instructor faced charges of forcible sodomy, indecent assault, communicating a threat,
dereliction of duty and violating a command regulation for his conduct involving female trainees assigned to his military training

unit. 198 In upholding his conviction and subsequent sentence of dishonorable discharge, three years' confinement, and reduction
from the grade of E-4 to the grade of E-1, the Air Force Court of Criminal Appeals explained that the unique power a military
training instructor held over the lives of enlisted trainees constitutes a constructive force that is sufficient to establish that the
sodomy was forcible. 199

In March 1998, Army Sgt. Maj. Gene McKinney was reduced to the grade of master sergeant following his conviction on the

charge of obstructing justice. 200 McKinney, who had served in the Army for twenty-nine years and was the highest-ranked
enlisted member of the Army at the time, was charged with pressuring six women for sex. Although, at his court-martial,
McKinney was acquitted of the charges alleging that he had maltreated subordinates, communicated threats, committed adultery,

and committed indecent assault involving female subordinates, 201 one of the individuals who had accused him of *1083
pressuring her for sex tape-recorded McKinney instructing her to tell investigators that she had only spoken with McKinney
about career development. It was for this conduct that McKinney was sentenced to be reduced to the grade of E-8. Shortly after
his trial, he was permitted to retire.
Further scandals surfaced in January 2003. A female cadet sent an e-mail describing sexual assaults at the U.S. Air Force
Academy to officials in the command structure. 202 The doors of the Air Force Academy were opened to investigate what
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became a wave of complaints alleging sexual assault and sexual harassment coming from female cadets. Investigators looked
into as many as fifty-seven alleged sexual assaults at the Academy over a ten-year period beginning in 1993. 203

A review by The Denver Post found that reports of sexual assaults and misconduct were not new, and that the Board of Visitors
responsible for matters related to morale and discipline had not pursued previous reports of sexual assault. 204

In 1995, the United States Air Force relieved the commander of the 12th Air Force, Lt. Gen. Thomas R. Griffith, of duty when

evidence came to light that Lt. Gen. Griffith had engaged in a consensual affair with a civilian. 205 Although the military could
have charged Griffith with an offense under the Uniform Code of Military Justice, he was subjected to a “grade determination”
board upon his retirement shortly after he was relieved of his duties. The board concluded that Griffith, who had served in the
military for twenty-eight years, should be retired as a major general, in essence suffering a one grade demotion for his allegedly
criminal conduct. 206

The next year, the Air Force brought court-martial charges against Lt. Col. Shelley “Scotty” Rogers, alleging that he had engaged
in an unprofessional relationship with a female officer while he was the commander of an F-15 fighter squadron. 207 Rogers,
who at the time was the commander of the 90th Fighter Squadron, was deployed with his unit from Elmendorf Air Force
Base, Alaska to Aviano Air Base, Italy. He was charged with conduct unbecoming an officer by developing an unprofessional
relationship with a subordinate member of his command, and with disorderly conduct on multiple occasions. 208

*1084 In concluding that Lt. Col. Rogers' relationship with a female subordinate officer in his command amounted to criminal
conduct, the Air Force Court of Criminal Appeals explained:
Professional relationships are essential to the effective operation of the Air Force, but unprofessional relationships
create the appearance that personal friendships and preferences are more important than individual performance
and contribution to the mission. Because they erode morale, discipline and the unit's ability to perform its mission,

they become matters of official concern. 209 Rogers, who was selected for promotion to the grade of colonel while
he was serving on this deployment, was convicted, sentenced to forfeit $2789 pay per month for four months,
and reprimanded. 210

The United States Air Force was not alone in attempting to bring the behavior of its personnel, male or female, into compliance
with the established legal bounds of military service. In October 1995, the Navy removed three officers who had been nominated
for promotion to admiral, all three removals based upon charges alleging sexual impropriety. One of the three, Capt. Everett
L. Greene, was once the Navy's top equal opportunity officer, and had been in charge of the Navy's efforts to combat sexual
harassment after the 1991 Tailhook Convention. Capt. Greene was tried by court-martial for sexually harassing two female

aides. 211 The other two Navy captains removed from the list for promotion to flag officer received administrative sanctions
for their conduct. Capt. Mark Rogers, who had been serving in the White House military office, was removed from the list
after an investigation by the Navy Inspector General concluded that Rogers had persistently used coarse and degrading sexual

language on the job, despite repeated objections by his co-workers. 212 Capt. Thomas J. Flanagan, once the commander of a
submarine, was removed from the list after acknowledging to his superiors that he had engaged in a consensual sexual affair
with a female lieutenant. 213

In September 1996, the Army was rocked by scandal when female trainees at the Aberdeen Proving Ground training facility in
Maryland alleged that they had been subjected to sexual assaults, forcible sodomy, and rape at the hands of their male training
instructors and one of their company commanders. These allegations led to the criminal convictions of Staff Sgt. Delmar G.
Simpson 214 and others. Additionally, the Army was coping with similar charges of misconduct by noncommissioned officers
charged with training responsibilities of female military members at Fort Lee, Virginia, where Staff Sgt. Jeffrey L. Ayers, Sr. was
convicted of indecent assault, violation of a lawful general regulation, adultery, *1085 and similar offenses. 215 Convictions
followed at many other training installations, including Fort Leonard Wood, Missouri, where Army and Marine military police
were trained.
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The cases involving training instructor misconduct were not limited to misbehavior by men, however. In 2001, the Air Force
convicted Staff Sgt. Andrea L. Reeves of engaging in consensual sexual relationships with four trainees while she served as
a military training instructor. Reeves was convicted of disobeying a general regulation and obstruction of justice in that she
advised the trainee to get a lawyer and not to speak to investigators. 216 A panel of officer and enlisted members sentenced the
female training instructor to a dishonorable discharge, confinement for six years, total forfeiture of all pay and allowances, and
a reduction in grade from E-5 to E-1. The sentence to confinement was reduced to three years at the time of its execution. 217

Predictably, perhaps, the response of the armed forces was to suggest that the clock should be turned back, and military officials

as well as some members of Congress recommended a return to separate training programs for women in the armed services. 218
However, in 1997, Vice Adm. Patricia Tracey, the Navy's chief of education and training, testified at a Senate hearing against
proposals for a return to segregated military training, stating, “Men and women who suspect they have been trained to different
standards cannot have confidence in one another to boldly go into harm's way.” 219

In 1997, the Air Force was once again in the spotlight when it charged the first female to qualify as a B-52 bomber pilot with

adultery, false official statements, and failure to obey the lawful orders of her superior commander. 220 First Lt. Kelly Flinn
raised the public's awareness of how cases of sexual misconduct had been treated in the past, renewing public debate about
whether women in the military were being subjected to the same or different standards when it came to cases of alleged sexual
misconduct.
Lt. Flinn had broken the pilot barrier that previously kept women in the Air Force from flying in any aircraft qualified as a
combat aircraft. By 1997, women were in the cockpits of cargo aircraft, but Lt. Flinn, an Air Force Academy graduate, had
been selected as the first female to pilot the B-52 bomber aircraft.
But this success came to a crashing halt when allegations arose that Flinn had engaged in a consensual sexual relationship with
Marc Zigo, who was married to a female airman in Flinn's squadron. Flinn's commander ordered her to stop seeing Zigo and
to require him to move out of her home, where he had *1086 taken up residence. Flinn did not do so, resulting in the courtmartial charges that grabbed headlines and sparked debate throughout the nation. 221

Once Lt. Flinn's commander preferred the charges against her, there ensued a debate that brought out the positions of members
of Congress, and which detailed the lack of consistency in treatment of cases in which adultery had been at least one charge
included in a court-martial. Members of Congress urged the military to resolve Lt. Flinn's case with an administrative separation,
and in the end, the Secretary of the Air Force, the first woman to serve in that post, Sheila Widnall, approved a general discharge
for Flinn, who thereby avoided a criminal conviction for her conduct. 222

Also, in 1997, the Navy relieved Rear Adm. R.M. Mitchell, Jr. of his duties as commander of the Navy Supply Systems
Command at Mechanicsburg, Pennsylvania, as they investigated allegations that he had made unwanted sexual advances toward

a subordinate military member. 223 That same week, the Army relieved Brig. Gen. Stephen Xenakis, head of medical operations
in the Southeast United States, following allegations that Xenakis had engaged in an improper relationship with a civilian nurse
who was caring for the General's wife, who was ill. 224

Lt. Christa Davis, also a graduate of the Air Force Academy, was charged with a variety of offenses stemming from her
adulterous affair with a married officer who had been one of her instructors at the Academy. 225 Davis' charges, which initially
included adultery, were modified following the high-profile discussion of sexual misconduct in the Flinn case, resulting in
charges of dereliction of duty, failure to report to duty, making a false official statement, and conduct unbecoming an officer. 226
Davis' case was ultimately resolved through non-judicial punishment. She paid a fine of $2000 and received a reprimand. She
was also separated from the Air Force and was required to repay the $13,000 cost of her education at the Air Force Academy. 227

As these cases drew higher levels of attention, additional allegations of sexual misconduct of senior officers in the military
began to garner attention. In *1087 June 1997, Maj. Gen. John Longhouser, then the commander of the Army's Aberdeen
Proving Ground in Aberdeen, Maryland, was permitted to retire when an anonymous complaint led to discovery that he had

engaged in an affair prior to 1992. 228 Longhouser's conduct came to light following allegations by women recruits attending
basic training at the Aberdeen Proving Grounds alleging that they had been raped by their drill sergeants. A hot line established
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to handle calls related to the alleged sexual misconduct by male drill sergeants resulted in the retirement of the highly decorated
Longhouser, who was a 1965 graduate of the United States Military Academy at West Point. Like the Air Force's 12th Air Force
Commander, Gen. Griffith, Longhouser was permitted to retire. A grade determination board determined that he last served
honorably as a brigadier general, and he was retired with a demotion to that grade. 229

Public criticism of what appeared to be an unequal application of military standards crescendoed when, in June 1997, Gen.
Joseph Ralston, then the Vice Chief of Staff for the Office of the Joint Chiefs of Staff, was being considered for the position of
Chief of Staff. Ralston's adulterous affair, which had occurred while he was in the military some thirteen years earlier, surfaced
as an obstacle to his appointment to the position for which he had been the front runner. Despite the revelation of the affair,
Ralston was permitted to stay in the military, and in August 1999, even given the position as Supreme Commander of NATO
Forces in Europe. 230 When withdrawing his name from candidacy for the position of Chairman of the Joint Chiefs of Staff in
1997, Ralston noted his regret that the nation saw the cases of Flinn and Ralston as comparable. In a written statement, he said:
“My regret is that the public discussion surrounding my potential nomination blurred the facts in a number of cases and gave
the appearance of a double standard regarding military justice.” 231 In an ironic side note, military critics questioned whether
Ralston should be allowed to continue his military service, despite his long and distinguished career, when just two years earlier
Ralston, then-Lt. Gen. Griffith's immediate superior commander, had forced Griffith to retire when Griffith's adulterous affair
with a civilian had been disclosed. 232

Shortly before Ralston was named to the top NATO post, the Army court-martialed retired Maj. Gen. David Hale (another
NATO commander) for having adulterous affairs with the wives of four subordinates, including the wife of his aide-de-camp.
Hale was convicted in March of 1999 after pleading guilty to seven counts of ‘conduct unbecoming an officer’ and one count of

‘making false *1088 official statements'. 233 Hale was sentenced to pay a $10,000 fine and to forfeit $12,000 of his retirement

pay during the next twelve months. He had faced a sentence that included eleven years in prison. 234

In April 1999, a married male Air Force pilot and father of five children, pled guilty in his court-martial to obstruction of justice,

fraternization, and conspiracy charges. 235 Capt. Joseph Belli was a tanker pilot when he began a consensual sexual affair with
Airman Susan Redo in 1997. The offenses with which Belli was charged carried a maximum sentence of twenty-two years in
prison and a dismissal. Belli was sentenced to be dismissed from the Air Force and to serve fifteen days in jail. 236

In 2005, the Air Force's top lawyer, Maj. Gen. Thomas J. Fiscus, then the Judge Advocate General of the United States Air
Force, was approved to retire in the permanent grade of colonel, following punishment under the military's nonjudicial or
administrative punishment system 237 for conduct unbecoming an officer, 238 fraternization, 239 engaging in unprofessional
relationships, 240 and obstruction of justice. 241 Fiscus graduated from the Air Force Academy in 1972.

The report on Fiscus' involvement with enlisted members, civilians, and officers--all while he was serving as the Air Force's
highest ranking legal officer in uniform--detailed inappropriate relationships with thirteen women, including six active-duty
judge advocates, two paralegals (usually enlisted members of the Air Force), one civilian Department of Defense employee,
and four other civilians. 242 In his non-judicial punishment action, Fiscus was ordered to forfeit one-half of his pay per month
for two months and was reprimanded for misconduct which had occurred over a ten-year period, according to the report. The
Secretary of the Air Force also took action to approve Gen. Fiscus' retirement in the grade of colonel, which meant that the
former two-star general would retire in a grade two steps below that in which he was serving at the time *1089 his misconduct
was discovered. The case marked the first time in the history of the military where a Judge Advocate General, the most senior
uniformed lawyer in a service branch, was relieved of his duty for unprofessional conduct. 243

The obvious difficulty posed by these high-profile cases is to explain to the general public how the rule of law was being applied
fairly and impartially, not only considering gender as in the cases of Lts. Flinn and Davis, but also as it pertained to grade of the
offender. Cases involving very senior commissioned officers resulted, almost exclusively, in nonjudicial punishment actions or
administrative sanctions, with the final outcome being that each was permitted to retire and to draw their military pension, albeit
at a lower grade. Because the legal impediments to women in the service precluded women from achieving the grade or rank of
their male counterparts charged with these sexual offenses in the years between 1988 and 2005, there was a de facto inability
to draw adequate comparisons. In each high-profile case involving accused women, the member was very junior. In each case
involving general officers engaged in serious misconduct, the rationale routinely applied was the length of their service and their
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distinguished military careers. Critics of these actions argued that the existence of a history of systemic discrimination which
precluded women from advancement should not be further rewarded by the application of a double standard which resulted in
women being judged more harshly than their male superiors who were being permitted to retire with honorable discharges.
However, the more perplexing dilemma posed in the tortured history surrounding the application of the Uniform Code of
Military Justice in the last thirty years is to explain to the outside observer how women could believe that they were equally
protected under the Code when it was a dischargeable offense to pose for a magazine that was sold on news stands to service
members, but was not criminal at all for a male supervisor to take nude photos of a subordinate woman employee, provided he
gave them back to her if she asked for them. How could the services explain that it could take more than two years to decide
that being drunk at a hotel at a convention gave male military members license to form a gauntlet where women in the military
would pass by and be groped by their co-workers and strangers alike, and face no risk of having action taken against them?
It had to be difficult even for male members of the military to understand how their superiors--superiors involved in consensual
relationships with other women outside of their marriages--could exert pressure on junior members in their command to force
them to retire before they had planned to leave the military (as in the case of Gen. Griffith), only to later see that same supervisor
supported for higher levels of command and responsibility by the civilian leadership of the armed forces.
As with much of the history of women in the military, there was little about the rule of law that seemed applicable to the military
services. Certainly, considering that the cases detailed above all arose after the Equal Rights Act of 1964 and the Equal Pay Act
of 1963, one had to wonder how the exercise of *1090 discretion left to commanders under the military system of justice,
and whether the past hostility detailed in the legislative proscriptions to women's service, were now being applied in the way
the rule of law was going to be enforced.
VIII. The Way Ahead
The glass ceiling created by the Integration Act of 1948 and the social opposition to opening combat opportunities to qualified
women continue to play a significant role in inhibiting the advancement of women in the military in the United States. Though
much progress has been made, it has been slow, and has come in fits and starts.
According to the Women in Military Service Memorial for America, women serving in the U.S. military are still restricted from
serving in a variety of positions. These include:
(1) Army: Infantry, armor, special forces, combat engineering companies, ground surveillance radar platoons and
air defense artillery batteries.

(2) Air Force: Pararescue, combat controllers, and “those units and positions that routinely collocate with direct
ground combat units.”

(3) Navy: Submarines, coastal patrol boats, mine warfare ships, SEAL (special forces) units, joint communications
units that collocate with SEALS, and support positions (such as medical, chaplain, etc.) collocated with Marine
Corps Units.

(4) Marine Corps: Infantry regiments and below, artillery battalions and below, all armored units, combat engineer
battalions, reconnaissance units, riverine assault craft units, low altitude defense units, and fleet anti-terrorism

security teams. 244 Women remain barred from “combat” positions, though hearings in the 1970s eventually (but
begrudgingly) led to the opening of some career fields previously closed to women. The hearings on admission
to women in the service academies, and the progress made through court decisions involving the state-sponsored
military academies like VMI and The Citadel, led to further hearings regarding the role women might play in the
armed forces. Beginning on March 6, 1972, Rep. Otis Pike (D-N.Y.) chaired hearings on the role of women in
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the military. 245 One recommendation made during those hearings was that women should be permitted to serve

as pilots. 246 Women had long before then established their ability to serve as pilots, having performed duties as

Women Airforce Service Pilots (WASPS) during World War II. 247 More than 1100 female pilots had flown for
the Army Air Forces during World War II as civilians. But since they were civilians, these women did not receive
pensions or other benefits after the war. 248

*1091 It was the Navy and then the Army, and finally (but reluctantly) the Air Force, who put women in the cockpits after the
1972 Pike hearings. The Navy, in August 1972, under Adm. Elmo Zumwalt, moved closer toward permitting women to serve
aboard ships and toward allowing women into its pilot program; in 1973, six Navy women became the first to win pilot wings
and to be designated naval aviators. 249 The Army followed suit, when Lt. Sally Murphy became its first female helicopter
pilot in June 1974. 250

Unlike its Navy and Army counterparts, the Air Force did not start its “test program” for women pilots and navigators to be
used in non-combat flying until 1975 251 and did not graduate its first women from pilot training until 1977.

The barriers faced by women in the Air Force interested in flying in fighter and bomber aircraft is demonstrated by the slow
progress made despite their successes in the pilot training programs in which they were permitted to participate. Some fifteen
years after women were permitted to fly in non-combat aircraft, in his testimony in 1992 before the Senate Armed Services
Committee, Gen. Merrill A. McPeak, then the Air Force Chief of Staff, testified before the Senate and admitted that women were
capable of flying combat aircraft. He added, however, that he personally would choose a male pilot over a more qualified woman.
McPeak stated, “I have a very traditional attitude about wives and mothers and daughters being ordered to kill people.” 252

In 1977, Secretary of Defense Harold Brown directed that the services examine additional ways to increase the use of women
in the military. Secretary of the Air Force John C. Stetson opened up the Titan II missile field to women, and by mid-1979
thirteen women had graduated from the Titan missile training program: four were assigned as combat crew commanders and
nine were assigned as deputy commanders. 253

Despite these advances, women remained barred from duties which were essential to promotions to senior enlisted and officer

grades. It was November 1978 before women were able to report to duty aboard Navy ships, 254 but they were still excluded
from serving aboard combat ships.
Generally, the exclusion of women from combat roles is defined in 10 U.S.C. §§ 6015 and 8549, which were part of the “glass
ceiling” created by the 1948 Women's Armed Services Integration Act. Those provisions specifically prohibited putting women
aboard Navy ships or on Navy and Air Force aircraft engaged in combat missions. In regulations promulgated by the services,
these laws were interpreted to exclude women in ground combat specialties as well. But the law did not specifically address
these missions.
Despite the absence of specific prohibitions other than those imposed upon the Navy and the Air Force by statute, the services
have continued to maintain that women cannot and should not serve in direct combat roles. However, *1092 beginning in
Operation Urgent Fury, in October 1983 in Grenada, women were deployed in support of the operation, serving as military
police officers. They provided checkpoint and roadblock support, and they also served as interrogators for individuals who
were held as prisoners of war. Women also served with the Army as helicopter pilots, crew chiefs and maintenance personnel
in Grenada. 255

The actions in Grenada inched women closer to breaking through the policy-imposed barriers to women serving in combat
roles. In December 1989, during Operation Just Cause in Panama, Capt. Linda Bray and the 988th Military Police Company
engaged in what was described as an infantry-style firefight, shattering the myth that women did not and could not serve in
combat. 256 Women also served in roles as helicopter pilots in Panama, and at least two of the women who did so came under
heavy enemy fire. A female pilot on a helicopter supply mission was also fired upon. 257
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Although the public was now aware of women and their performance in combat, the military as a whole continued to resist the
full integration of women into those roles traditionally assigned as combat roles. In 1990, Lt. Gen. Thomas Hickey, then the
Director of Personnel for the Air Force, testified before the Senate Armed Services Committee in March that there was probably
not a combat job in the Air Force that women could not do. Hickey, however, relied upon the existence of a legislative bar to
combat as justification for keeping these career fields and opportunities closed for women in the Air Force. 258

However, only five months later, when Operations Desert Shield and Desert Storm began, women were finally put to the test as
the United States found itself engaged in the defense of Kuwait against Saddam Hussein. Among all Army personnel deployed
in support of the 1991 Gulf War, 9.7% were women. 259 All services deployed some women, and the total of all services was
approximately 7.2% of the forces deployed in support of the operations. 260

Women were among the casualties and captives in Desert Shield and Desert Storm during the brief hostilities. 261 Thirteen
women were killed in combat-related missions, and two women, Maj. Rhonda Cornum and Spec. Melissa Rathbun-Nealy, were
detained as prisoners of war. 262

This, of course, was not the first time that women in the U.S. military had lost their lives in support of military operations, nor
was it the first time that women in the U.S. military had been taken as prisoners of war. More than four hundred nurses and
fifty-seven Navy Yeomen (female) died during World War I, mostly from the deadly outbreak of Spanish flu that appeared near

the end of *1093 the war. 263 In World War II, despite a concerted effort to keep service women from playing combat roles,
many came under attack. In late 1942, a ship carrying some of the first U.S. Army women deployed overseas was attacked by
a German submarine. Five women officers were rescued by a British warship, and the officers were taken to North Africa to
begin working there. 264 Six Army nurses died in early 1944 when a bomb hit hospital tents during a battle on Anzio beach in
Italy. 265 Overall, more than four hundred U.S. servicewomen and nurses died serving in World War II. 266

In Spring 1942, eighty-one women serving with the military, including sixty-six Army nurses, eleven Navy nurses, and three

Army dietitians, were captured when U.S. forces were defeated in the Philippines. 267 They were held for 2.5 to three years as
prisoners of war. Although many U.S. service members died in the POW camps, all of these women survived. Five more Navy
nurses were taken prisoner by Japan during fighting in Guam, and one Army flight nurse was captured by the Germans when
the plane she was aboard as a flight nurse was shot down. 268 Women also served in nursing and related duties in Vietnam, and
many are memorialized alongside their male counterparts at the Vietnam Memorial. 269

Although women had clearly been placed in positions that resulted in their death or capture, it was clear that they were not
being assigned to combat roles as generally defined until the conflicts in Grenada, Panama, and finally Desert Shield and Desert
Storm. Just five months before the deployments that sent women into Desert Shield and Desert Storm, Gen. Hickey had given
his testimony indicating that change would have to come from Congress. And yet it had not. In fact, the laws upon which the
military had relied to deny women the opportunities that their male counterparts had experienced had not changed. But, as
with changes arising in the past, the realities of war and the necessity to meet the mission of the military resulted in de facto
deployments that placed women in the position of performing combat roles.
What is significant about these combat opportunities, in addition to the experience they provide and the respect they garner
among the contemporaries and peers of military servicewomen, is the impact that they have on opportunities for promotion and
other career enhancements. For example, among enlisted members, a portion of the promotion calculation has included scores
assigned to military awards and decorations. Those awards and decorations earned in support of combat operations can carry
significant points toward military promotion. Women who have been deployed in support of combat operations have fitness
evaluations or performance reports that allow *1094 them to compete on a more balanced playing field; they too can now be
recognized for air support for combat operations or for strategic and tactical successes under extreme conditions.
One of the final legislative barriers to women serving in combat roles came to an end in December 1991. After heated debate,
the passage of the 1992 Defense Authorization Act, signed on December 5, 1991, resulted in the repeal of laws banning women
from flying on combat missions in the Air Force and Navy. That legislation also established the Commission on the Assignment
of Women in the Armed Forces, and it authorized the Secretary of Defense to waive the remaining combat exclusion law to
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conduct test assignments of female service personnel in combat positions. Though the Commission's work was to be completed
one year later, the controversy remains, as women continue to be excluded from direct combat roles in many fields. 270

In December 2004, The Washington Post reported that an Army internal document had advocated changing the collocation
policy, removing the restrictions on women in combat, and allowing equal treatment for military service members without
regard to gender. 271

It was against this backdrop that Congress passed the National Defense Authorization Act for Fiscal Year 2006, taking yet
another stab at refining the role of women in the military. In that legislation, Congress added § 652 to Title 10 of the United
States Code. This section requires, among other things, that Congress be notified if the Secretary of Defense (1) proposes to
make any change to the ground combat exclusion policy or (2) opens or closes any military career designator to women in the
service. The Secretary of Defense's proposed change can only take place after the end of a period of sixty days of continuous
session of Congress following the date on which such report is received. 272

The legislation specifically details that the “ground combat exclusion” has been implemented not by law, but by military
personnel policies of the Department of Defense and the military departments, since at least October 1, 1994. 273

In 10 U.S.C. § 652(a)(6), the Secretary of Defense must notify Congress in advance of making assignments available to women
for service aboard any class of combat vessel, on any type of combat platform, or with any ground combat unit.
As with the many controversies that have embattled progress for women at every step in their integration into the Armed
Services, the issue of women in combat evokes a strong emotional response whenever it is raised. In this May 2007 symposium
issue and in a June 2006 article, Elaine Donnelly of the Center for Military Readiness argued that women should no longer
be permitted to *1095 serve in the roles in which they are currently serving in Iraq. 274 Donnelly has strongly opposed an
increased role for women in the military and has specifically opposed any use of women in combat roles.

The current debate is one that is best viewed within the overall historical context of women in the military and the concept of the
rule of law. Perhaps it is unsurprising that, more than forty years after the Civil Rights Act of 1964, members of the legislative
branch, as well as those in positions to engender policy for and within the U.S. military, continue to limit opportunities for
women in fields in which they have a proven competence. According to figures released by the Pentagon, more than thirty-nine

women have died in Iraq since the 2003 invasion, most of them killed by hostile fire. 275 Despite so many women having made
the ultimate sacrifice, women's service in combat is still discouraged.

As Sagawa and Campbell concluded in 1992, “[W]hen women who serve in the Gulf come up for promotions, they may be
passed over because current policies deny women the experience that provides a route to higher-level jobs. . . . Until qualified
women are given access to assignments that are central to the military's mission, they will be marginalized.” 276

The policies remaining that bar the full integration of women into the military are a reflection of military culture and tradition.
Gen. Jeanne Holm, as long ago as 1977, told the Senate Joint Economic Committee, “Increased utilization of military women
has always been a difficult concept for the military to accept. They [military decision makers] have traditionally thought of
military women as the resource of last resort, after substandard males, . . . and civilians.” 277

Those responsible for making the decisions regarding implementation of women in combat roles would be well-served by a
review of the constitutional commitment in the United States to the rule of law and to the tortured treatment of women within
the military despite domestic legal requirements to treat each citizen equally, regardless of race, gender, religion, and similar
protected characteristics.
IX. Summary
This article has offered a brief review of the historical legal barriers which have limited the enlistment or entry of women into
commissioned service in the defense of the United States of America. It has also reviewed the *1096 implementation and
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enforcement of the legislative enactments, executive orders, and policy and regulatory actions which raise questions as to the
rule of law and its application to women in the service.
There has been slow and steady progress made toward ensuring that our nation enjoys the services of its best qualified military
members without regard to their gender. Underpinning this progress is the rule of law and the basic concept that each person is
entitled to equal protection under the law. It has taken more than two hundred years to achieve an understanding of what this
means in terms of the role of women in the service of their nation. It is clear now that only the services' personnel policies bar
women from entering military specialties currently closed to them. The weight of both history and the law suggests that these
barriers will also fall because they cannot survive strict scrutiny.

Footnotes
a1

Colonel, USAF, Ret. The author acknowledges with gratitude the research assistance of Vega Iodice, intern at the
International Criminal Tribunal for the Former Yugoslavia and lawyer apprentice at the Iodice Law Firm in Naples,
Italy, in the preparation of this article. Also the author appreciates the editorial review of the article by Col. Terrie Gent,
USAF, Ret., Col. Carol Hattrup, USAF, Ret. (both former judges on the Air Force Court of Criminal Appeals), Col.
Robert G. Gibson, USAF, Ret., (former Air Force trial judge and chief circuit military judge), and Col. Denise Vowell,
USA, Ret. (the first woman to serve as the Chief Trial Judge of the United States Army).
The views expressed herein are those of the author alone and do not necessarily reflect the views of the International
Tribunal or the United Nations in general.
The views expressed are those of the author personally and are not intended to represent the views of the Department
of Defense, the Department of the Air Force, the Kentucky Commission on Human Rights, or the Commonwealth of
Kentucky. This article was written in its entirety following Col. Murnane's permanent retirement from the Air Force,
and no portion of this article was prepared during any time she served on active duty.

1

Halsbury's Laws of England, Constitutional Law and Human Rights 14 (Lord Hailsham ed., 4th ed. 1996) (citing Albert
Venn Dicey, Law of the Constitution 187 (10th ed. 1959)10th ed. 1959)).

2

Mass. Const. art. XXX (1780).

3

531 F.2d 1114 (2d Cir. 1976).

4

Jeanne Holm, Women in the Military: An Unfinished Revolution 4-5 (1993).

5

31 Stat. 753 (1901).

6

Holm, supra note 4, at 6.

7

Id. at 6-8.

8

Amy Nathan, Count on Us: American Women in the Military 18 (2004).

9

Id.

10

Id.

11

Id.

12

Id.

13

Id.

14

Id.

15

Id.

185

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

20

LEGAL IMPEDIMENTS TO SERVICE: WOMEN IN THE..., 14 Duke J. Gender L....

16

Id.

17

Holm, supra note 4, at 4.

18

Eleanor Flexner, Century of Struggle: The Women's Rights Movement in the United States 168 (1996).

19

Id. at 317.

20

In 1971, for the first time, the United States Supreme Court ruled in favor of a woman who complained that her State had
denied her equal protection of its laws when, in Reed v. Reed, 404 U.S. 71, 73 (1971), it ruled that Idaho's preference
for males over females in matters related to estate administration was unconstitutional.

21

Holm, supra note 4, at 399.

22

Id. at 10.

23

Id. Despite the door now being opened for enlisted service by the Department of the Navy, the Army did not authorize
women to enlist during World War I. Instead the Army included women in its Nurse Corps. Id.

24

Id. at 12.

25

Id.

26

Id. at 18; Naval Reserve Act of 1925, Pub. L. No. 68-512, 43 Stat. 1080 (1925).

27

Holm, supra note 4, at 21.

28

Women's Army Auxiliary Corps (W.A.A.C.) Act, Pub. L. No. 77-554, 56 Stat. 278 (1942).

29

Selective Training and Service Act of 1940, Pub. L. No. 76-783, 54 Stat. 885 (1940) (codified as amended at
U.S.C. app. 301-

50

309a (2000)) (creating the Selective Service to administer the first peacetime draft).

30

Holm, supra note 4, at 24.

31

Id.

32

Id. at 195.

33

Id.

34

Officers holding any grade of admiral or general are referred to as “flag officers” because they are entitled to have a
flag designating their rank displayed at their place of duty.

35

Id.

36

Id. at 27.

37

Pub. L. No. 77-689 (1942).

38

Holm, supra note 4, at 24, 26-27.

39

Id. at 14 (citing Mattie B. Treadwell, U.S. Army in World War II: Special Studies--The Women's Army Corps 10 (1954))
(alteration added).

40

Holm, supra note 4, at 99-109 (citing H.R. 5919 (1946)).

41

Pub. L. No. 36-80 C, 61 Stat. 101 (1947).

42

Holm, supra note 4, at 108.
186

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

21

LEGAL IMPEDIMENTS TO SERVICE: WOMEN IN THE..., 14 Duke J. Gender L....

43
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403 (West Supp. 2006);
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Holm, supra note 4, at 119.
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Center for Military Readiness, Women in or Near Land Combat, Issues Paper, June 16, 2006, http://www.cmrlink.org/
WomenInCombat.asp?docID=272 (last visited Mar. 20, 2007).
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Holm, supra note 4, at 124.
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Id. at 125.
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55

62 Stat. 356 (1948).
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57
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examination of this legislation in an effort to add offenses specifically barring sexual harassment to the Uniform Code
of Military Justice. See Richard Chema, Arresting ‘Tailhook’: The Prosecution of Sexual Harassment in the Military,
140 Mil. L. Rev. 3 (1993).
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42 U.S.C. §1971 (2000).
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Holm, supra note 4, at 178.
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Id.
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Id.
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Holm, supra note 4, 201-02.
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Frontiero v. Richardson, 411 U.S. 677 (1973).
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Frontiero v. Richardson, 411 U.S.

Id. at 207.
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Frontiero v. Richardson, 411 U.S. at 677.

72

Id. at 688.
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Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164 (1972)).
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Id. at 691 (citing

Reed v. Reed, 404 U.S. 71 (1971)).
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It is important to note here that Frontiero was a plurality opinion, and a majority of the court did not endorse
the application of strict scrutiny to gender classifications. Indeed, in the years immediately following Frontiero, the
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articulating a level of scrutiny. See Erwin Chemerinsky, Constitutional Law: Principles and Policies 725 (2d ed.
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Craig v. Boren. See 429 U.S. 190, 218
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United States v. Virginia. See 518 U.S. 515, 550 (1996) (“[A]ll gender-based classifications today warrant
heightened scrutiny.” (alteration added; quotations omitted)). Under this standard, “[p]arties who seek to defend genderbased government action must demonstrate an exceedingly persuasive justification for that action.”
Id. at 531, 533
(emphasis and alteration added). While Justice Ginsburg, writing for the Court, was careful to say that “[s]trict scrutiny...
is reserved for state classifications based on race or national origin and classifications affecting fundamental rights,”
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this author--that the majority adopted a standard that “amounts to (at least) strict scrutiny.”
Id. at 579 (Scalia, J.,
dissenting). Whatever the Court chooses to call the standard of review in the next gender classification case, it is clear
that the standard will be more searching than rational basis review.
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Id. at 295-96.

94
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the U.S. Merchant Marine Academy in 1942, and the U.S. Air Force Academy in 1954.
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See Harry C. Beans, Sex Discrimination, 67 Army L. Rev. 19, 63 (1975) (citing Hearings Before the Special Subcomm.
on the Utilization of Manpower in the Military of the House Commission on Armed Services, 92d Cong., 2d Sess. 12443
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citadel.women/ (last visited Feb. 23, 2007).
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time of his daughter's graduation. CNN.com, The Citadel Graduates First Woman in its History, (May 8, 1999), http://
www.cnn.com/US/9905/08/citadel.women/ (last visited Feb, 23, 2007).
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Via Associated Press, as reported in The Bismarck Tribune, May 17, 1997.
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See generally United States v. Machado, No. ACM 35908, 2006 WL 1512106 (A.F. Ct. Crim. App. May 31, 2006),
review denied, 64 M.J. 231 (C.A.A.F. 2006)64 M.J. 231 (C.A.A.F. 2006);
2006).

United States v. Pope, 63 M.J. 68 (C.A.A.F
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Stiehm, supra note 46, at 124-26.
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Id. at 124-26.
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Id. at 126.
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More recently, in January 2007, the United States Air Force took action to demote Staff Sgt. Michelle Manhart for
posing nude in the January 2007 edition of Playboy. Associated Press, Playboy-Posing Sergeant Relieved of Duty, CBS
News (online ed.), Jan. 12, 2007, http:// www.cbsnews.com/stories/2007/01/12/print/main2354876.shtml (last visited
Mar. 22, 2007).
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United States v. Shober, 22 M.J. 253 (C.M.A. 1986)United States v. Shober, 22 M.J. 253 (C.M.A. 1986).
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United States v. Shober, 26 M.J. 502 (A.F.C.M.R. 1986).
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Id. at 503.
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Id. (citations omitted). The charge against Lt. Col. Shober stated:
In that LIEUTENANT COLONEL DAVID A. SHOBER, United States Air Force,... did, at Wright-Patterson Air Force
Base, Ohio, on or about December 1984, wrongfully take nude photographs of C.S., a subordinate civilian employee, not
the wife of the said Lieutenant Colonel David A. Shober, at the Officer's Open Mess, which conduct was unbecoming
an officer and a gentleman.
Id.

187

United States v. Cisler, 33 M.J. 503 (A.F.C.M.R. 1991). Adultery in this case was charged as conduct unbecoming an
officer and a gentleman under the Uniform Code of Military Justice as a violation of 10 U.S.C. §933 (2000). Failure to
obey the lawful order of a superior commanding officer is charged as a violation of 10 U.S.C. §891 (2000), but in some
cases this may be charged as a violation of 10 U.S.C. §892 (2000).
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Id.
These offenses are charged under 10 U.S.C §§933-

934 (2000).

Public performance of sexual activity may serve as the basis for an “indecent act” specification in military jurisprudence,
which is a violation of

10 U.S.C. §934 (2000).

191

United States v. Hebert, No. ACM 29622, 1993 WL 430214, at *1-10 (A.F.C.M.R. Sept. 14, 1993), review granted, 41
M.J. 105 (C.A.A.F. 1994)41 M.J. 105 (C.A.A.F. 1994), aff'd, 41 M.J. 376 (C.A.A.F. 1994)41 M.J. 376 (C.A.A.F. 1994),
cert. denied sub nom., McElroy v. United States, 513 U.S. 1192 (1995).

192

Hebert, 1993 WL 430214 at *3.
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Lt. Cdr. J. Richard Chema, Arresting ‘Tailhook’: The Prosecution of Sexual Harassment in the Military, 140 Mil. L.
Rev.1, 16 (1993).

194

Id. (citing Dep't of Defense, Office of Inspector General, Tailhook 91, Part 1--Review of the Navy Investigations
1-2 (Sept. 1992), available at http:// www.mith2.umd.edu/WomensStudies/GenderIssues/SexualHarassment/tailhook-91
(last visited Mar. 25, 2007)).
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Chema, supra note 193, at 17.

196
197
198
199

10 U.S.C. §§801-

946 (West Supp. 2007).

Chema, supra note 193, at 18. Chema notes that his information was current as of two years after the date of the events
at Tailhook.
These offenses were charged in violation of 10 U.S.C. §§925,

934,

934, 892, 892 (2000), respectively.

United States v. McCreary, No. ACM 30753, 1995 WL 77637 (A.F. Ct. Crim. App. Feb. 15, 1995), review denied, 43
M.J. 157 (C.A.A.F. 1995)43 M.J. 157 (C.A.A.F. 1995).

200

McKinney v. White, 291 F.3d 851 (D.C. Cir. 2002); McKinney v United States, 51 M.J. 270 (C.A.A.F.
1998)McKinney v United States, 51 M.J. 270 (C.A.A.F. 1998);
2001).

McKinney v Caldera, 141 F. Supp. 2d 25 (D.D.C.

201

A court-martial is a criminal proceeding held in accordance with the Uniform Code of Military Justice. The trial in
Sergeant Major McKinney's case was presided over by a military judge, properly appointed for duty in that role in
accordance with 10 U.S.C. §826 (2000). In McKinney's trial, he elected to be tried by a panel, which is generally like
a jury, but which is composed exclusively of members of the military senior in grade to the accused. McKinney's panel
included six men and two women. McKinney sentenced to reduction in rank and reprimand, CNN (online ed.), Mar. 16,
1998, http:// www.cnn.com/US/9803/16/mckinney.sentence (last visited Mar. 22, 2007). “The sentence came from the
same jury of six men and two women that last week convicted him of that count and acquitted him of 18 other charges
in a high-profile court-martial involving allegations of sexual misconduct.” Id.

202

Hearing on Sexual Misconduct Allegations at the Air Force Academy Before the S. Armed Servs. Comm., 108th Cong.
(2003) (statement of Air Force Secretary James G. Roche).

203

Academy Board Heard of Abuse 20 Years Ago, But Did Little, N.Y. Times, June 16, 2003, at A12.
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Id.
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Adultery was then, and is now, an offense under the Uniform Code of Military Justice, chargeable under
10 U.S.C.
§934 (2000), and punishable by one year of confinement and a dismissal from the service (in the case of an officer).
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206
207
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General Loses Command, N.Y. Times, June 27, 1995, at A14.
United States v. Rogers, 50 M.J. 805 (A.F. Ct. Crim. App. 1999), aff'd,
These offenses are chargeable under 10 U.S.C. §§933,

54 M.J. 244 (C.A.A.F. 2000).

934 (2000), respectively.

209

Rogers, 50 M.J. at 809 (citing Air Force Instruction (AFI) 36-2909, Fraternization and Professional Relationships
(Feb. 20, 1995)). The 1995 version of AFI 36-2909 was superseded by subsequent revised versions of the Instruction.
The current version, from May 1, 1999, is available at http:// www.e-publishing.af.mil/pubfiles/af/36/afi36-2909/
afi36-2909.pdf.

210

Rogers, 50 M.J. at 806.

211

Eric Schmitt, Navy Kills Promotion of Two to Admiral, N.Y. Times, Oct. 13, 1995, at A25.
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213

Id.

214

United States v. Simpson, 58 M.J. 368 (C.A.A.F. 2003).

215

United States v. Ayers, 54 M.J. 85 (C.A.A.F. 2000).

216

The offenses alleging disobeying a lawful general regulation were charged as violations of 10 U.S.C §892 (2000). Reeves
was charged with five specifications of violating orders. The offense alleging obstruction of justice was charged as a
violation of

10 U.S.C. §934 (2000).

217

United States v. Reeves, 61 M.J. 108 (C.A.A.F. 2005).

218

Philip Shenon, Military Morality: The Overview; Cohen Criticized for His Support of A Top General, N.Y. Times, June
6, 1997, at A1.

219

Id.
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These are offenses chargeable under

10 U.S.C. §§934, 907, 891 (2000), respectively.

221

Editorial, Embarrassed Air Force Ready for Court-Martial, S. F. Chron., May 16, 1997, at A18; Flinn Rejoins Civilian
Life; Discharge Goes Into Effect, Orlando Sentinel, May 30, 1997, at A16; Jube Shriver, Jr., Female Ex-Bomber Pilot
Will Appeal Air Force Discharge, Attorney Says, L.A. Times, May 26, 1997, at A16.

222

Among the legislators publicly voicing their support for Flinn's administrative separation in lieu of a court-martial action
were then-Senate Majority Leader Sen. Trent Lott (R-Miss.) and Sen. Olympia Snowe (R-Me.), then the only woman
on the Senate Armed Services Committee. Female Ex-Bomber Pilot Will Appeal Air Force Discharge, Attorney Says,
L.A. Times, May 26, 1997, at A16.

223

Eun-Kyung Kim, Sexual Harassment Alleged Against Admiral, Top Army Official, Associated Press, May 31, 1997;
Dana Priest & Jackie Spinner, Army Misconduct Probe Digs Deeper; Aberdeen Commander's Departure May Become
Issue in Courts-Martial, Wash. Post, June 4, 1997, at A03.

224

Dana Priest & Jackie Spinner, Army Misconduct Probe Digs Deeper; Aberdeen Commander's Departure May Become
Issue in Courts-Martial, Wash. Post, June 4, 1997, at A03.
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226
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News in Brief, Charleston Daily Mail, Aug. 5, 1997, at P3A; Gary Janousek, Letter to the Editor, Cruel, Unjust
Punishment, Austin Am.-Statesman, Nov. 19, 1997, at A14.
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Elizabeth Becker & Melinda Hennenberger, Disgraced General, Now Redeemed, Resurrected, Rewarded, Pitt. PostGazette, Aug. 5, 1999, at A-7; Paul Richter, General Ralston Drops Joint Chiefs Bid After Adultery Flap, L.A.Times,
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These offenses are charged under 10 U.S.C. §§933, 907 (2000), respectively. Nine other charges against Hale were
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for Affairs, Associated Press, Mar. 18, 1999.
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Laurence M. Cruz, Retired General Fined, Reprimanded for Affairs, Associated Press, Mar. 18, 1999.
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10 U.S.C. §934 (2000) (obstruction of justice and fraternization) and §889
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John Howard, Pilot Dismissed from Air Force: Childhood Dreams End in Court-Martial, Associated Press, April 29,
1999.
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10 U.S.C. §815 (2000).

238

Conduct unbecoming an officer is a criminal offense, chargeable under Article 133 of the Uniform Code of Military
Justice, codified at 10 U.S.C. §933 (2000).
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Fraternization is a criminal offense, chargeable under Article 134 of the Uniform Code of Military Justice, codified at
10 U.S.C. §934 (2000).
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Obstruction of justice is a criminal offense, chargeable under Article 134 of the Uniform Code of Military Justice,
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Gen. Holm details the stories of many of these women in her book. Holm, supra note 4, at 450-61.

262

Id., at 456-58.

263

Nathan, supra note 8, at 32.

264

Id. at 41.

265

Id.

266

Id.

267

Id. at 45.

268

Id.

269

Gen. Holm discusses several of those who died, including Capt. Mary T. Klinker, an Air Force nurse who died on April
4, 1975 in the crash of a C-5A Galaxy aircraft that was carrying Vietnamese orphans out of the country, and 1st Lt.
Sharon Lane, who died of shrapnel wounds during an enemy rocket attack on an evacuation hospital. Holm, supra note
4, at 241-42.

270

See WIMS, History and Collections, supra note 244.

271

Rowan Scarborough, Report Leans Toward Women in Combat, Wash. Times, Dec. 13, 2004, at A01.
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served with distinction in a wide range of combat roles, from
operating military aircraft and naval vessels to participating in
boots-on-the-ground infantry missions. See Brief for Modern
Military Association of America et al. as Amici Curiae 11–18.
Women have become Army Rangers and been awarded the
Green Beret, and a woman has recently completed the Navy's
demanding assessment and selection process to qualify for
SEAL training.. See Brief for General Michael Hayden et al.
as Amici Curiae 11–13. As of 2015, there are no longer any
positions in the United States Armed Forces closed to women.
See Memorandum from Secretary of Defense to Secretaries of
the Military Departments et al. Re: Implementation Guidance
for the Full Integration of Women in the Armed Forces 1 (Dec.

Opinion
The petition for a writ of certiorari is denied.

3, 2015). Petitioners ask the Court to overrule
light of these developments.

141 S.Ct. 1815
Supreme Court of the United States.
NATIONAL COALITION FOR MEN, et al.
v.
SELECTIVE SERVICE SYSTEM, et al.
No. 20-928
|
Decided June 7, 2021

Statement of Justice SOTOMAYOR, with whom Justice
BREYER and Justice KAVANAUGH join, respecting the
denial of certiorari.
*1 The Fifth Amendment to the United States Constitution
prohibits the Federal Government from discriminating on the
basis of sex absent an “ ‘exceedingly persuasive justification.’
”

Sessions v. Morales-Santana, 582 U. S. ––––, ––––, 137

S.Ct. 1678, 1683, 198 L.Ed.2d 150 (2017) (quoting United
States v. Virginia, 518 U.S. 515, 531, 116 S.Ct. 2264, 135
L.Ed.2d 735 (1996)); see

Califano v. Westcott, 443 U.S.

76, 99 S.Ct. 2655, 61 L.Ed.2d 382 (1979);
Califano v.
Goldfarb, 430 U.S. 199, 97 S.Ct. 1021, 51 L.Ed.2d 270
(1977);

Weinberger v. Wiesenfeld, 420 U.S. 636, 95 S.Ct.

1225, 43 L.Ed.2d 514 (1975);
Frontiero v. Richardson,
411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d 583 (1973). Cf.
Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98 L.Ed.
884 (1954). The Military Selective Service Act requires men,
and only men, however, to register for the draft upon turning
18. See 85 Stat. 353,
50 U.S.C. § 3802(a). In
Rostker
v. Goldberg, 453 U.S. 57, 101 S.Ct. 2646, 69 L.Ed.2d 478
(1981), this Court upheld the Act's gender-based registration
requirement against an equal protection challenge, citing the
fact that women were “excluded from combat” roles and
hence “would not be needed in the event of a draft.”
at 77, 101 S.Ct. 2646.

Id.,

The role of women in the military has changed dramatically
since then. Beginning in 1991, thousands of women have

198

Rostker in

Petitioners, however, are not the only ones asking whether
a male-only registration requirement can be reconciled with
the role women can, and already do, play in the modern
military. In 2016, Congress created the National Commission
on Military, National, and Public Service (NCMNPS) and
tasked it with studying whether Selective Service registration
should be conducted “regardless of sex.” National Defense
Authorization Act for Fiscal Year 2017, §§ 551(a), 555(c)(2)
(A), 130 Stat. 2130, 2135.
On March 25, 2020, the Commission released its final
report, in which it recommended “eliminat[ing] male-only
registration.” Inspired to Serve: The Final Report of the
[NCMNPS] 111. Among other things, the Commission found
that “[m]ale-only registration sends a message to women not
only that they are not vital to the defense of the country but
also that they are not expected to participate in defending it.”
Id., at 118. Just a few months ago, the Senate Armed Services
Committee held a hearing on the report, where Chairman Jack
Reed expressed his “hope” that a gender-neutral registration
requirement will be “incorporated into the next national
defense bill.” Tr. of Hearing on Final Recommendations and
Report of the [NCMNPS] before the Senate Committee on
Armed Services, 117th Cong., 1st Sess., 21 (Mar. 11, 2021).
*2 It remains to be seen, of course, whether Congress will
end gender-based registration under the Military Selective
Service Act. But at least for now, the Court's longstanding
deference to Congress on matters of national defense and
military affairs cautions against granting review while
Congress actively weighs the issue. I agree with the Court's
decision to deny the petition for a writ of certiorari.

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

1

National Coalition for Men v. Selective Service System, 141 S.Ct. 1815 (Mem) (2021)
2021 WL 2301977, 21 Cal. Daily Op. Serv. 5274, 28 Fla. L. Weekly Fed. S 851

All Citations
141 S.Ct. 1815 (Mem), 2021 WL 2301977, 21 Cal. Daily Op.
Serv. 5274, 28 Fla. L. Weekly Fed. S 851
End of Document

199

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

2

National Coalition for Men v. Selective Service System, 969 F.3d 546 (2020)

right to be free of sex discrimination. U.S. Const.
Amend. 5;

969 F.3d 546
United States Court of Appeals, Fifth Circuit.
NATIONAL COALITION FOR MEN;
James Lesmeister, individually and
on behalf of others similarly situated;
Anthony Davis, Plaintiffs—Appellees,
v.
SELECTIVE SERVICE SYSTEM; Donald
Benton, as Director of Selective Service
System, Defendants—Appellants.

[2]

355 F.Supp.3d 568, entered summary judgment in
plaintiffs' favor, and government appealed.

[Holding:] The Court of Appeals held that male-only draft
did not violate men's Fifth Amendment right to be free of sex
discrimination.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.
West Headnotes (4)
Armed Services
Constitutional Law
security

Validity of statutes
War and national

Military Selective Service Act's requirement
that all male—but not female—citizens and
immigrants register with Selective Service
System did not violate men's Fifth Amendment

200

Summary judgment

[3]

Courts

Supreme Court decisions

Court of Appeals cannot ignore decision from
Supreme Court unless directed to do so by
Supreme Court itself.
1 Cases that cite this headnote
[4]

Courts

Supreme Court decisions

Change in controlling Supreme Court decision's
factual underpinning does not grant Court of
Appeals license to disregard or overrule that
precedent.
1 Cases that cite this headnote

*547 Appeal from the United States District Court for the
Southern District of Texas USDC No. 4:16-CV-3362
Attorneys and Law Firms

Reversed.

[1]

Federal Courts

When facts are not in dispute, Court of Appeals
reviews de novo district court's grant of summary
judgment to determine whether it was rendered
according to law.

No. 19-20272
|
FILED August 13, 2020
Synopsis
Background: Men's organization and individuals brought
action against Selective Service System, alleging that maleonly military draft was unlawful sex discrimination. After
transfer, the United States District Court for the Southern
District of Texas, Gray H. Miller, Senior District Judge,

50 U.S.C.A. § 3802(a).

Marc Etienne Angelucci, Attorney, Crestline, CA, for
Plaintiffs-Appellees
Benjamin M. Shultz, Mark Bernard Stern, Esq., U.S.
Department of Justice, Civil Division, Appellate Section,
Washington, DC, Michael J. Gerardi, U.S. Department of
Justice, Washington, DC, Claire McCusker Murray, U.S.
Department of Justice, Office of the Solicitor General,
Washington, DC, for Defendants-Appellants
Lawrence John Joseph, Washington, DC, for Amicus Curiae
Eagle Forum Education and Legal Defense Fund
Andre Segura, American Civil Liberties Union of Texas,
Houston, TX, Amici American Civil Liberties Union
Foundation of Texas, American Civil Liberties Union, 9to5,
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National Association of Working Women, A Better Balance,
Gender Justice, KWH Law Center for Social Justice and
Change, National Organization for Women Foundation,
National Women's Law Center, Women's Law Center of
Maryland, Women's Law Project
Before Wiener, Stewart, and Willett, Circuit Judges.

Per Curiam:
[1] Plaintiffs-Appellees James Lesmeister, Anthony Davis,
and the National Coalition for Men sued DefendantAppellants the Selective Service System and its director
(collectively, “the Government”) alleging that the male-only
military draft is unlawful sex discrimination. The district
court granted Plaintiffs-Appellees declaratory judgment,
holding that requiring only men to register for the
draft violated their Fifth Amendment rights. Because that
judgment directly contradicts the Supreme Court's holding in
Rostker v. Goldberg, 453 U.S. 57, 78–79, 101 S.Ct. 2646,
69 L.Ed.2d 478 (1981), and only the Supreme Court may
revise its precedent, we REVERSE.

I. BACKGROUND
The Military Selective Service Act (the “Act”) requires
essentially all male citizens and immigrants between the
ages of eighteen and twenty-six to register with the
Selective Service System, a federal agency, to facilitate
50

U.S.C. §§ 3802(a), *548
3809. Men who fail to register
or otherwise comply with the Act and its implementing
regulations may be fined, imprisoned, and/or denied federal
benefits. Id. §§ 3328, 3811(a), 3811(f). The Act does not
require women to register. See

id. § 3802(a).

In 1980, President Carter recommended to Congress that
the Act be extended to cover women. See
Rostker, 453
U.S. at 60, 101 S.Ct. 2646 (citing House Committee on
Armed Services, Presidential Recommendations for Selective
Service Reform—A Report to Congress Prepared Pursuant
to Pub. L. 96–107, 96th Cong., 2d Sess., 20–23 (Comm.
Print No. 19, 1980), App. 57–61). Congress declined after
“consider[ing] the question at great length” with “extensive
testimony and evidence.”
201

Id. at 78–79, 101 S.Ct. 2646.
of the Fifth Amendment.
The court based its reasoning on the fact that women were
then barred from serving in combat and deferred to Congress's
considered judgment about how to run the military. See
at 76–77, 101 S.Ct. 2646.

Opinion

their conscription in the event of a military draft.

Rostker v. Goldberg that
1981, the Supreme Court held in
male-only registration did not violate the Due Process Clause

id.

Since then, the military has gradually integrated women into
combat roles. In the early 1990s, Congress repealed the
statutory bans on women serving on combat aircraft and
ships. Pub. L. No. 103-160, § 541, 107 Stat. 1547, 1659
(1993), repealing 10 U.S.C. § 6015 (1988) (ships), Pub. L.
No. 102-190, § 531, 105 Stat. 1290, 1365 (1991) (aircraft).
In 2013, the Department of Defense (“DoD”) announced its
intention to open all remaining combat positions to women,
the last of which it opened in 2016.
Congress again considered male-only registration in the
context of the 2017 National Defense Authorization Act. The
Senate version of the bill would have required women to
register, S. 2943, 114th Cong. § 591 (as passed by Senate,
June 21, 2016), but the final law instead created a commission
to study the military Selective Service process to determine,
among other questions, whether the process was needed at
all and, if so, whether to conduct it “regardless of sex,”
National Defense Authorization Act for Fiscal Year 2017,
Pub. L. No. 114-328, §§ 551, 555, 130 Stat. 2000, 2130,
2135 (2016). The commission completed its report in March
2020. National Commission on Military, National, and Public
Service, Inspired to Serve (2020), https://inspire2serve.gov/
sites/default/files/final-report/Final%20Report.pdf. The 2017
National Defense Authorization Act also directed the
Secretary of Defense to issue a report addressing, inter alia,
the benefits of the Selective Service System and the impact
on those benefits of requiring women to register, which the
DoD completed in 2017. Id. § 552, 130 Stat. at 2123.
Plaintiffs-Appellees sued the Government under 28 U.S.C. §
1983 for violations of their Fifth Amendment rights to be free
from sex discrimination. On cross-motions, the district court
granted summary judgment for Plaintiffs-Appellees declaring
that male-only registration was unlawful, but it declined
to issue an injunction. The court reasoned that
Rostker
no longer controlled because women may now serve in
combat. The Government appeals, asserting that

Rostker

Id. at 61, 72, 101 S.Ct. 2646. In
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does control and that, regardless of
registration is still constitutional.

Rostker, male-only

Court itself.” Ballew v. Cont'l Airlines, Inc., 668 F.3d 777,
782 (5th Cir. 2012);
Hernandez v. United States, 757 F.3d
249, 265 (5th Cir. 2014), adhered to in part on reh'g en
banc,

II. STANDARD OF REVIEW
[2] The facts are not in dispute, so we review de novo the
district court's grant of summary judgment “to determine
whether it was rendered according to law.” United States v.
Jesco Const. Corp., 528 F.3d 372, 374 (5th Cir. 2008).

Rostker, the Supreme Court held that the male-only
In
Selective Service registration *549 requirement did not
offend due process.
453 U.S. at 78–79, 101 S.Ct. 2646.
The Court relied heavily on legislative history showing that
Congress thoroughly considered whether to require women to
register. See
id. at 71–72, 74, 76, 81–82, 101 S.Ct. 2646.
Congress, and thus the Court, believed the sole purpose of
registration to be the draft of combat troops in a national
emergency.
Id. at 75–76, 101 S.Ct. 2646 (“Congress’
determination that the need would be for combat troops if
a draft took place was sufficiently supported by testimony
adduced at the hearings so that the courts are not free to make
their own judgment on the question.”). Women were then
barred from combat, so the Court examined the constitutional
claim with those “combat restrictions firmly in mind.”
Id.
at 77, 101 S.Ct. 2646. The Court concluded, “This is not
a case of Congress arbitrarily choosing to burden one of
two similarly situated groups.... Men and women, because of
the combat restrictions on women, are simply not similarly
situated for purposes of a draft or registration for a draft.”
Id. at 78–79, 101 S.Ct. 2646. Further, the Court rejected
the district court's conclusion that women could be drafted
in some number into noncombat positions without degrading
the military's effectiveness, instead deferring to Congress's
determination that the administrative and operational burdens
Id. at 81–82,

[3] That holding is controlling on this court. The Fifth Circuit
is a “strict stare decisis” court and “cannot ignore a decision
from the Supreme Court unless directed to do so by the
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Hernandez v. Mesa, ––– U.S. ––––, 137 S. Ct.
sub nom.
2003, 198 L.Ed.2d 625 (2017). “[F]ollow[ing] the law as it
is ... respect[s] the Supreme Court's singular role in deciding
the continuing viability of its own precedents.”
Stephens, 745 F.3d 174, 180 (5th Cir. 2014).

Perez v.

State
The Supreme Court is clear on this point as well. In
Oil Co. v. Khan, 522 U.S. 3, 22, 118 S.Ct. 275, 139 L.Ed.2d
199 (1997), the Court held that vertical maximum price

III ANALYSIS

of such an arrangement exceeded the utility.
101 S.Ct. 2646.

785 F.3d 117 (5th Cir. 2015), vacated and remanded

fixing was not per se unlawful, overruling
Albrecht v.
Herald Co., 390 U.S. 145, 88 S.Ct. 869, 19 L.Ed.2d 998
(1968). The Court disagreed with some of the reasoning in
Albrecht but, relevant to this case, also found that the
facts on which
Albrecht rested had changed.
State Oil
Co., 522 U.S. at 14–19, 118 S.Ct. 275. For example, the
procompetitive potential of vertical maximum price fixing
had become more evident since
Albrecht because other
business arrangements that combined with vertical maximum
price fixing to help consumers were per se illegal at Albrecht's
time but had since become more common.
Id. at 14–
15, 118 S.Ct. 275. Also, “the ban on maximum resale
price limitations declared in
Albrecht in the name of
‘dealer freedom’ ha[d] actually prompted many suppliers
to integrate forward into distribution, thus eliminating the
very independent trader for whom

Albrecht professed

solicitude.”
Id. at 16–17, 118 S.Ct. 275 (quoting 8 P.
Areeda, Antitrust Law, ¶ 1635, p. 395 (1989)). The Court
nevertheless noted that, “[d]espite ... Albrecht's ‘infirmities,
[and] its increasingly wobbly, moth-eaten foundations,’ ...
[t]he Court of Appeals was correct in applying that principle
despite disagreement with

Albrecht, for it is this Court's

prerogative alone to overrule one of its precedents.”

Id. at

20, 118 S.Ct. 275 (quoting
Khan v. State Oil Co., 93 F.3d
1358, 1363 (7th Cir. 1996)).
[4] Here, as in
State Oil Co., the factual underpinning
of the controlling Supreme Court decision has changed, but
that does *550 not grant a court of appeals license to
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disregard or overrule that precedent. See also
Roper v.
Simmons, 543 U.S. 551, 594, 125 S.Ct. 1183, 161 L.Ed.2d
1 (2005) (O'Connor, J., dissenting) (pointing out that only
the Supreme Court may overrule its precedents “even where
subsequent decisions or factual developments may appear to
have ‘significantly undermined’ the rationale for [the] earlier
holding” and therefore the majority should have admonished
the circuit court despite affirming its judgment); Rodriguez
de Quijas v. Shearson/Am.Express, Inc., 490 U.S. 477, 484,
109 S.Ct. 1917, 104 L.Ed.2d 526 (1989) (“If a precedent
of this Court has direct application in a case, yet appears
to rest on reasons rejected in some other line of decisions,
the Court of Appeals should follow the case which directly
controls, leaving to this Court the prerogative of overruling
its own decisions.”); Agostini v. Felton, 521 U.S. 203, 237,
239, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997) (confirming

End of Document
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rule from
Rodriguez de Quijas that lower courts may not
“conclude [that] recent cases have, by implication, overruled
an earlier precedent”).
Plaintiffs-Appellees point to no case in which a court of
appeals has done what they ask of us, that is, to disregard a
Supreme Court decision as to the constitutionality of the exact
statute at issue here because some key facts implicated in the
Supreme Court's decision have changed. That we will not do.
Rostker forecloses Plaintiffs-Appellees’ claims, so the
judgment of the district court is REVERSED and the case
DISMISSED.
All Citations
969 F.3d 546
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