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I. INTRODUCTION 

 
The rules governing a lawyer’s treatment of client property derive generally from agency 

law, which imposes duties of separation, accounting, notification and delivery on the 

agent/attorney possessed of his principal’s property. SC Adv. Op. 84-23 (S.C. Bar Eth. Adv. 

Comm.) (1984). This duty to protect and account for client funds is long-standing, and predates 

the adoption of the Rules of Professional Conduct (RPC) in 1990 as well as the Court’s adoption 

of the Financial Recordkeeping requirements in Rule 417, SCACR, in 1997 (as amended in 2011).  

In the decades following the adoption of the RPC and Rule 417, case law describes the 

manner in which the Court expects lawyers to abide by these rules. The South Carolina Bar’s 

Ethics Advisory Opinions add guidance to understanding the interplay between the RPC and the 

Financial Recordkeeping Rules. These materials offer an overview of the history of the 

safekeeping rules, the rules themselves, and cases applying those rules. 

II. HISTORY OF THE OBLIGATION TO PROTECT CLIENT FUNDS 
 

The Ethical Considerations in existence prior to 1990 provided: 

Separation of the funds of a client from those of his lawyer not only serves to protect 

the client but also avoids even the appearance of impropriety, and therefore 

commingling of such funds should be avoided. 

 

EC 9-5. The Disciplinary Rules then provided the manner in which lawyers were to follow this 

consideration: 

Preserving Identity of Funds and Property of a Client. 

  

(A) All funds of clients paid to a lawyer or law firm, other than advances for costs 

and expenses, shall be deposited in one or more identifiable bank accounts 

maintained in the state in which the law office is situated and no funds belonging 

to the lawyer or law firm shall be deposited therein... 

  

 DR 9-102(A).  

 

The essence of these provisions was the complete and absolute preservation of client funds. 
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SC Adv. Op. 83-24 (S.C. Bar Eth. Adv. Comm.) (1984). Disbursement from a trust account against 

uncollected funds which could create an overdraft could, therefore, be an improper withdrawal of 

the funds of other clients in the account and would be prohibited. Id.  

Disciplinary Rule 9-102 prescribed the procedure for maintaining the funds belonging to a 

client, and DR 9-102(A) provided that “client funds shall be maintained in one or more bank 

accounts entirely separate from any account containing the lawyer’s funds.” The Rule permitted 

that lawyer to withdraw that portion of the client’s funds which belonged to the lawyer in the form 

of fees earned or costs and expenses advanced on the client’s behalf, assuming there was no dispute 

about the lawyer’s entitlement to those items. DR 9-102(A)(2), 

DR 9-102(B) imposed upon the lawyer the obligation to notify a client of the lawyer’s 

receipt of any funds belonging to the client, maintain such funds separately, maintain complete 

records of all such funds, account for the funds, and promptly pay to the client upon request any 

such funds in the lawyer’s possession which the client is entitled to receive. The inference from 

the foregoing was that under no circumstances would the lawyer be entitled to keep any client 

funds as his or her own. 

The Supreme Court applied this Rule in numerous disciplinary cases involving the lawyer’s 

failure to maintain accurate records of client funds in the lawyer’s care. See, e.g., Matter of Hudson, 

295 S.C. 23, 24-25, 367 S.E.2d 16, 17 (1988) (lawyer disciplined where he, among other things, 

“failed to maintain complete records of all client funds in his possession and to render appropriate 

accounts to his clients regarding them in violation of DR 9-102(B)(3)”); Matter of Bozardt, 293 

S.C. 95, 95-96, 359 S.E.2d 58, 59 (1987) (lawyer’s “failure to maintain records of clients’ funds 

entrusted to him, to render appropriate accountings, and the misappropriation of clients’ funds to 

personal use” violated DR 9-102); Matter of Iseman, 287 S.C. 194, 196, 336 S.E.2d 474, 475 
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(1985) (“The writing and negotiation of trust account checks prior to securing and depositing funds 

from the client is a violation of DR 9-102.”); Matter of Wrighten, 257 S.C. 184, 184 S.E.2d 717 

(1971) (lawyer disbarred for, among other things, failing to account for funds due to his clients). 

Thus, the requirement to protect and maintain client funds separately is a long-standing, 

fundamental aspect of the attorney-client agency relationship. 

III. SAFEKEEPING PROPERTY – CURRENT RULES 

 
The requirements found in Rules 1.15 and 1.16, RPC, Rule 407, SCACR, now reflect the 

duty to separately maintain client funds. The financial recordkeeping requirements found in Rule 

417, SCACR amplify this duty. These materials discuss how these provisions operate and explain 

the monthly three-part reconciliation for trust accounts that Rule 417 requires. 

Numerous cases discuss the “collected funds” rule prior to 2010. See e.g., In re Stoddard, 

391 S.C. 447, 450, 706 S.E.2d 505, 506 (2011) (prior to 2009 lawyer’s firm had a practice of 

disbursing checks to clients and to his firm prior to actually depositing and collecting the funds to 

cover the disbursements; Court held this practice violated Rule 1.15’s “collected funds” rule); In 

re Cheatham, 390 S.C. 439, 702 S.E.2d 559 (2010) (lawyer acknowledged he issued a check to a 

client for the client’s portion of a settlement before depositing the settlement funds into his trust 

account, but deposited the settlement funds on the same day he issued the client’s check; review 

of trust account records revealed he had a reserve of approximately $1,200.00 of his own funds in 

the account; activity violated the “collected funds” rule; although activity occurred before 

amendment to Rule 1.15(f), the amendment did not permit disbursement to the client before 

deposit of the settlement funds); In re Moore, 382 S.C. 610, 677 S.E.2d 598 (2009) (real estate 

lawyer admitted “he failed to insure that funds were properly credited to his trust account prior to 

disbursement, that he failed to properly maintain client ledgers, that he failed to timely reconcile 
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his trust account, and failed to follow Rule 417, SCACR”; violation of Rule 1.15’s “collected 

funds” rule); In re Feldman, 379 S.C. 10, 664 S.E.2d 476 (2008) (lawyer failed to ensure funds 

were properly credited to his trust account prior to disbursement; violated Rule 1.15’s “collected 

funds” rule); In re Runey, 376 S.C. 536, 657 S.E.2d 779 (2008) (lawyer admitted he “had not been 

consistently performing reconciliations on his IOLTA account in a timely manner and, further, 

that he failed to verify that deposits had been credited to his account prior to disbursement”; 

violation of Rule 1.15’s “collected funds” rule). 

Rule 1.15 now governs safekeeping of client property. Most of the provisions contained in 

Rule 1.15 address various scenarios lawyers may confront while holding property for clients. And 

examination of each part of Rule 1.15 is therefore in order. 

A. Rule 1.15(a). 
 

Rule 1.15(a) provides: 

(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s 

possession in connection with a representation separate from the lawyer’s own 

property. Funds shall be kept in a separate account maintained in the state where 

the lawyer’s office is situated, or elsewhere with the consent of the client or third 

person. Other property shall be identified as such and appropriately safeguarded. 

Complete records of such account funds and other property shall be kept by the 

lawyer and shall be preserved for a period of six years after termination of the 

representation. A lawyer shall comply with Rule 417, SCACR (Financial 

Recordkeeping). 

 

Rule 1.15(a), RPC. The Comments explain: 

[1] A lawyer should hold property of others with the care required of a professional 

fiduciary. Securities should be kept in a safe deposit box, except when some other 

form of safekeeping is warranted by special circumstances. All property that is the 

property of clients or third persons, including prospective clients, must be kept 

separate from the lawyer’s business and personal property and, if monies, in one or 

more trust accounts. Separate trust accounts may be warranted when administering 

estate monies or acting in similar fiduciary capacities. A lawyer should maintain on 

a current basis books and records in accordance with prudent accounting practice 
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and must comply with any recordkeeping rules established by law or court order. 

See, e.g., Rule 417, SCACR (Financial Recordkeeping). 

 

Rule 1.15, RPC, Comment [1]. Rule 1.15(a) contains several requirements that a closer 

examination of the Rule reveals.  

i. The lawyer shall hold property of clients or third persons that is in the lawyer’s 

possession in connection with a representation separate from the lawyer’s own 

property. 
 

This first sentence of Rule 1.15(a) actually contains several components. “Property” is not 

defined within Rule 1.15 or in the terminology rule, Rule 1.0, RPC. “Property” includes anything 

that would meet the general definition of the rule, such as securities, titles, chattel, or other things 

generally understood to be “property.” The term “property” is generally defined as follows: 

1. Collectively, the rights in a valued resource such as land, chattel, or an 

intangible. ● It is common to describe property as a “bundle of rights.” These 

rights include the right to possess and use, the right to exclude, and the right to 

transfer. – Also termed bundle of rights. 2. Any external thing over which the 

rights of possession, use and enjoyment are exercised <the airport is city 

property>. 

 

Black’s Law Dictionary at 1470 (11th Ed. 2019). Most often, the client or third party property a 

lawyer is holding takes the form of funds, usually as cash, an instrument, or a check. 

Next, the lawyer must “hold” the property. Generally, this means the lawyer must exercise 

and maintain some form of control over the property. Cf. Black’s Law Dictionary at 878 (11th Ed. 

2019) (“Hold” means “To keep in custody or under an obligation”). This control is usually in the 

form of limited access to a bank trust account holding client funds. 

Third, the property must be within the lawyer’s “possession.” The term “possession” is not 

defined, but means generally: 

1. The fact of having or holding property in one’s power; the exercise of dominion 

over property. 2. The right under which one may exercise control over 

something to the exclusion of all others; the continuing exercise of a claim to 

the exclusive use of a material object. 
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Black’s Law Dictionary at 1408 (11th Ed. 2019). Possession, therefore, includes actual or 

constructive dominion over the thing where the lawyer controls any document reflecting 

ownership of the property. This may include a will, a title, or bank records.  

Fourth, the act of “holding” the “property” in the lawyer’s “possession” must be “in 

connection with a representation.” What does the phrase “in connection with a representation” 

mean? Neither the rule nor the comments offer any guidance. The idiom “in connection with” 

means “in relation to (something): for reasons that relate to (something).” Merriam-Webster 

Dictionary, https://www.merriam-webster.com/dictionary/. Therefore, if the property the lawyer 

is holding connects in some way to the representation of a client, then Rule 1.15(a) governs the 

situation, and the lawyer must hold that client or third party property in the lawyer’s possession. 

If the lawyer comes into possession of property of a third party or a client that is not in 

connection with a representation, then Rule 1.15(a) would not apply. Other obligations may arise 

based upon agency, contract or tort, but unless the lawyer is holding property in connection with 

a representation, there would be no ethical concern under Rule 1.15. The best practice is for a 

lawyer to assume that any property that comes into the lawyer’s possession is connected in some 

way to a representation and therefore subject to 1.15(a). Otherwise, the lawyer should refuse to 

hold that property or should clarify the nature of the property with the person having a non-

frivolous claim of ownership.   

Finally, the lawyer must hold the property “separate from the lawyer’s own property.” This 

is the prohibition against comingling of the property held for another with the lawyer’s own 

property. An example would be earned attorney fees or cost recovery which must be promptly 

removed from the trust account. Leaving earned fees or unreimbursed costs in the trust account to 

create a “cushion” or “buffer” against overdrawing the account amounts to impermissible 
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commingling of client funds with non-client funds and violates Rule 1.15. E.g., Matter of Hart, 

361 S.C. 392, 605 S.E.2d 532 (2004) (lawyer left a portion of his fees from client settlements in 

his trust account as a cushion; Court held this violated rule against commingling client funds with 

personal funds).  

ii. Funds shall be kept in a separate account maintained in the state where the 

lawyer’s office is situated, or elsewhere with the consent of the client or third 

person. 

 

This sentence of Rule 1.15(a) also contains several components. First, if the property is in 

the form of “funds,” the lawyer must keep them in a separate account (a trust, or IOLTA, account). 

“Funds” includes cash or any negotiable instrument (including a check) that represents payment 

of some sort.  

The separate account in which the lawyer must keep the funds is a trust account. Rule 412, 

SCACR, governs IOLTA accounts and provides: 

(1)     All nominal or short-term funds belonging to clients or third persons 

that are placed in trust with any member of the South Carolina Bar practicing law 

from an office or other business location within the state of South Carolina shall be 

deposited into one or more IOLTA accounts, except as provided in Rule 1.15 of 

Rule 407, South Carolina Appellate Court Rules, with respect to funds maintained 

other than in a bank account and as provided in section (i) below. 

 

(2)     A law firm of which the lawyer is a member may maintain the account 

on behalf of any or all lawyers in the firm. 

 

Rule 412(b), SCACR. Rule 412 sets forth factors for a lawyer to consider in making a 

determination whether the funds are “nominal” or “short-term” funds, and when those funds are 

exempt from being held in an IOLTA account. Rule 412(a)(1), (d) and (i), SCACR. The default 

rule requires maintaining funds in an IOLTA account.  

A lawyer may avoid an IOLTA trust account if, in the exercise of “good faith judgment,” 

the lawyer determines the funds may generate income for the client or third person in excess of 
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costs of securing the funds. Rule 412(d)(1). In making this determination, the lawyer must consider 

the following factors: 

(A) the amount of funds to be deposited; 

 

(B) the expected duration of the deposit, including the likelihood of delay in the matter 

for which the funds are held; 

 

(C) the rates of interest or yield at financial institutions where the funds are to be 

deposited; 

 

(D) the cost of establishing and administering non-IOLTA accounts for the benefit of the 

client or third person, including service charges, the costs of the lawyer’s services, 

and the costs of preparing any tax reports required for income accruing to the benefit 

of the client or third person; 

 

(E) the capability of financial institutions, lawyers or law firms to calculate and pay 

income to individual clients or third persons; and 

 

(F)     any other circumstances that affect the ability of the client’s or third persons’ funds 

to earn a net return for the client or third person. 

 

Rule 412(d)(1), SCACR. This determination rests in “the sound judgment of the lawyer or law 

firm” and if made in good faith shall not be the basis of a charge of ethical impropriety. Rule 

412(d)(2), SCACR.  

There is no requirement to notify the client about this determination, nor shall the client or 

a third party have the power to elect whether nominal or short-term funds are placed in an IOLTA 

account. Rule 412(d)(3), SCACR. Rule 412 adds, “[t]he lawyer or law firm shall review its IOLTA 

account at reasonable intervals to determine whether changed circumstances require further action 

with respect to the funds of any client or third person.” Rule 412(d)(1), SCACR.  Finally, nothing 

in Rule 412(c) governing establishment of an IOLTA account relieves a lawyer of any obligation 

imposed by Rule 1.15, RPC, with respect to safekeeping of property. Rule 412(d)(4), SCACR.  

 Next, the lawyer must open the IOLTA account in the state where the lawyer’s office is 

situated, unless the client or the third person gives consent that the funds be held elsewhere. 
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Consent is not defined, but “‘[I]nformed consent’ denotes the agreement by a person to a proposed 

course of conduct after the lawyer has communicated reasonably adequate information and 

explanation about the material risks of and reasonably available alternatives to the proposed course 

of conduct.” Rule 1.0(g), RPC, Rule 407, SCACR. The Court has not announced whether this 

definition of “consent” applies under Rule 1.15(a). The safest course is to apply the notion of 

consent found in Rule 1.0 to minimize the potential for disputes or misunderstandings and to 

confirm any consent in a writing. The Rules provide: 

“Confirmed in writing,” when used in reference to the informed consent of a person, 

denotes informed consent that is given in writing by the person or a writing that a 

lawyer promptly transmits to the person confirming an oral informed consent. See 

paragraph (g) for the definition of “informed consent.” If it is not feasible to obtain 

or transmit the writing at the time the person gives informed consent, then the 

lawyer must obtain or transmit it within a reasonable time thereafter. 

 

Rule 1.9(b), RPC. While not expressly provided in Rule 412, the best practice is to confirm by 

writing any client consent to hold trust funds in a state other than the state in which the lawyer’s 

office is situated. 

Also, a South Carolina lawyer must be in control of the IOLTA account. Two cases in 2020 

resulted in public admonishments for lawyers involved in financial recordkeeping problems related 

to a multi-state law firm. Matter of Anonymous Member, 430 S.C. 263, 844 S.E.2d 387 (2020); 

Matter of Anonymous Member, 430 S.C. 239, 844 S.E.2d 374 (2020). The lawyers failed to restrict 

access to the South Carolina trust accounts, failed to directly supervise individuals who had access 

to the accounts, and failed to ensure monthly reconciliations were not only performed, but also 

revealed no problems requiring attention. Because the lawyers had no disciplinary history and were 

fully cooperative with ODC, the Court believed a public reprimand to be inappropriate. The Court 

reminded and cautioned South Carolina Bar members who hold partner positions of the duty to 

reasonably ensure the firms have measures in effect providing reasonable assurances that all 
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attorneys in the firms conform to the RPC and that conduct of non-attorney assistants is compatible 

with the attorneys’ own professional obligations. The Court added, “We further warn members of 

the Bar against allowing law firm leadership or staff located outside of South Carolina to have 

unfettered access and control over South Carolina client funds.”  

iii. Other property shall be identified as such and appropriately safeguarded.  

 

“Other property” means any property other than funds. The comments provide only one 

example, explaining that “[s]ecurities should be kept in a safe deposit box, except when some other 

form of safekeeping is warranted by special circumstances.”   Rule 1.15, RPC, Comment [1]. 

Anything that is property, or that represents a property interest other than funds, would fall within 

this portion of the Rule.  

If a lawyer takes physical possession of chattel, such as a car, a coin collection, or a firearm, 

the lawyer must hold those items securely, such as in a locked safe or secured room. Whether 

safeguards are appropriate will depend on the nature of the particular item.  

iv. Complete records of such account funds and other property shall be kept by the 

lawyer and shall be preserved for a period of six years after termination of the 

representation.  

 

This sentence contains several components.  

“Complete records” means those records that are necessary to establish the identity of the 

property a lawyer is holding for a client or a third party.  

For funds, “complete records” means, at a minimum, those records required by Rule 1 of 

Rule 417, SCACR. The materials discuss Rule 417 in more detail below, but this portion of 1.15(a) 

is a direct link to Rule 417.  

 For other property, this means a client ledger or some other evidence sufficiently describing 

the property. 
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 The lawyer must maintain these records for a period of six years after the representation 

terminates. Although Rule 1.15(i), RPC, permits a lawyer to obtain client consent to destroy the 

file before the expiration of six years, that permission expressly excludes any financial records 

related to the representation. Rule 1, Rule 417, SCACR.   

v. A lawyer shall comply with Rule 417, SCACR (Financial Recordkeeping). 

 

This portion of Rule 1.15(a), when read along with Rule 7(a)(1), RLDE, establishes the 

mandate for complying with the Financial Recordkeeping Rule, Rule 417, SCACR. Rule 417 is 

the general rule governing maintaining appropriate trust accounting records and conducting 

monthly reconciliations of the account. As the Comments explain: 

A lawyer should maintain on a current basis books and records in accordance with 

prudent accounting practice and must comply with any recordkeeping rules 

established by law or court order. See, e.g., Rule 417, SCACR (Financial 

Recordkeeping). 

 

Rule 1.15, Comment [1].  

 

 Rule 1 of Rule 417 governs “Recordkeeping Generally” and provides: 

 

A lawyer who practices in this jurisdiction shall maintain current financial records 

as provided in these Rules and required by Rule 1.15 of the South Carolina Rules 

of Professional Conduct, and shall retain the following records for a period of six 

years after termination of the representation: 

 

(a) receipt and disbursement journals containing a record of deposits to and 

withdrawals from client trust accounts, specifically identifying the date, 

source, and description of each item deposited, as well as the date, payee, 

and purpose of each disbursement; 

 

(b) ledger records for all client trust accounts showing, for each separate 

trust client or beneficiary, the source of all funds deposited, the names of all 

persons for whom the funds are or were held, the amount of such funds, the 

descriptions and amounts of charges or withdrawals, and the names of all 

persons or entities to whom such funds were disbursed; 
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(c) copies of retainer and compensation agreements with clients as required 

by Rule 1.5 of the South Carolina Rules of Professional Conduct; 

 

(d) copies of accountings to clients or third persons showing the 

disbursement of funds to them or on their behalf; 

 

(e) copies of bills for legal fees and expenses rendered to clients; 

 

(f) copies of records showing disbursements on behalf of clients; 

 

(g) the physical or electronic equivalents of all checkbook registers, bank 

statements, records of deposit, pre-numbered canceled checks, and 

substitute checks provided by a financial institution; 

 

(h) records of all electronic transfers from client trust accounts, including 

the name of the person authorizing transfer, the date of transfer, the name 

of the recipient and confirmation from the financial institution of the trust 

account number from which money was withdrawn, and the date and the 

time the transfer was completed; 

 

(i) copies of monthly trial balances and monthly reconciliations of the client 

trust accounts maintained by the lawyer; and 

 

(j) copies of those portions of client files that are reasonably related to client 

trust account transactions. 

 

Rule 1, Rule 417, SCACR. As the Comments explain: 

 

Rule 1 enumerates the basic financial records that a lawyer must maintain with 

regard to all client trust accounts of a law firm.  These include the standard books 

of account and the supporting records that are necessary to safeguard and account 

for the receipt and disbursement of client or third person funds as required by Rule 

1.15 of the South Carolina Rules of Professional Conduct.  Consistent with Rule 

1.15, this Rule proposes that lawyers maintain client trust account records for a 

period of six years after termination of each particular legal engagement or 

representation.   

 

Rule 1, Rule 417, Comment [1]. Thus, the rule not only describes the records and manner in which 

those records must be kept, but also requires maintaining these records for at least six years. Rule 

417 is examined in more detail below. 

The Comments to Rule 1.15 explain: 
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[1] A lawyer should hold property of others with the care required of a professional 

fiduciary. Securities should be kept in a safe deposit box, except when some other 

form of safekeeping is warranted by special circumstances. All property that is the 

property of clients or third persons, including prospective clients, must be kept 

separate from the lawyer’s business and personal property and, if monies, in one or 

more trust accounts. Separate trust accounts may be warranted when administering 

estate monies or acting in similar fiduciary capacities. A lawyer should maintain on 

a current basis books and records in accordance with prudent accounting practice 

and must comply with any recordkeeping rules established by law or court order. 

See, e.g., Rule 417, SCACR (Financial Recordkeeping). 

 

Rule 1.15(f)(2) as adopted in 2010 provides: 

(f)(1) A lawyer shall not disburse funds from an account containing the 

funds of more than one client or third person (“trust account”) unless the funds to 

be disbursed have been deposited in the account and are collected funds. 

 

(2) Notwithstanding Subsection (f)(1) above, a lawyer may disburse funds 

from a trust account at the lawyer’s risk in reliance on the following deposits when 

the deposit is made: 

 

(i) in cash or other items treated by the depository institution as 

equivalent to cash; 

 

(ii) by verified and documented electronic funds transfer; 

 

(iii) by a properly endorsed government check; 

 

(iv) by a certified check, cashier’s check, or other check drawn by a 

depository institution or an insurance company, provided the 

insurance company check does not exceed $50,000; 

 

(v) by any other instrument payable at or through a depository institution, 

but only if the amount of such other instrument does not exceed $5,000 and 

the lawyer has a reasonable and prudent belief that the deposit of such other 

instrument will be collected promptly; or 

 

(vi) by any other instrument payable at or through a depository institution 

and at least ten (10) days have passed since the date of deposit without 

notice to the lawyer that the credit for, or collection of, such other 

instrument has been delayed or is impaired. 
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If the actual collection of deposits described in Subsections (i) through (vi) above 

does not occur, the lawyer shall, as soon as practical but in no event more than five 

(5) business days after notice of noncollection, deposit replacement funds in the 

account. 

 

Rule 1.15, RPC, Rule 407, SCACR (emphasis added). See also In re: Amendment to the SC 

Appellate Court Rules, Order (S.C. Sup. Ct. filed Oct. 6, 2010) (Shearouse Adv. Sh. No. 41 at 34) 

(amending Rule 1.15(f), RPC)). Subpart (2) was added to provide a means whereby a lawyer could 

assume the risk of collection in a particular case where the amounts involved met the thresholds 

in the rule; however, the disbursement may not occur until after deposit of the funds is made. That 

is, the lawyer may presume the instrument representing the funds being deposited is collected 

when deposited so that thereafter the lawyer may disburse the funds. Doing a “check swap” at 

disbursement is not permitted by this amendment. 

B. Rule 1.15(b) – The Buffer for Account Service Charges. 

 

Rule 1.15(b) provides: 

 

(b) A lawyer may deposit the lawyer’s own funds in a client trust account for the 

sole purpose of paying service charges on that account, but only in an amount 

necessary for that purpose. 

 

This provision permits a lawyer to keep enough funds in the client trust account to avoid an 

overdraft caused solely by the bank’s application of services charges on the account. The 

comments explain: 

[2] While normally it is impermissible to commingle the lawyer’s own funds with 

client funds, paragraph (b) provides that it is permissible when necessary to pay 

service charges on that account. Accurate records must be kept regarding which 

part of the funds are the lawyer’s. 

 

Thus, a lawyer may “commingle” the lawyer’s own funds with client funds in the trust account to 

this limited extent, but “[a]n excessive overage in the trust account is viewed as improper 
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commingling.” John P. Freeman, Money Issues under the New Rules (17 SC Lawyer 9) (Jan. 2006). 

The comments remind lawyers to maintain accurate records accounting for this minimal amount.  

C. Rule 1.15(c) – Unearned Legal Fees Paid in Advance. 

  

Rule 1.15(c) provides: 

 

(c) A lawyer shall deposit into a client trust account unearned legal fees and 

expenses that have been paid in advance, to be withdrawn by the lawyer only as 

fees are earned or expenses incurred, unless the lawyer and the client have entered 

into a written agreement concerning the handling of fees paid in advance pursuant 

to Rule 1.5(f). 

 

Rule 1.15(c), RPC. This portion of Rule 1.15 governs generally the manner in which a 

lawyer must handle the payment of fees in advance prior to the lawyer doing the work for 

which the client has paid the fees. This type of arrangement is common in hourly fee cases 

where a client pays a retainer against which the lawyer will bill as work is done, such as 

domestic relations, criminal defense, or appellate work. The lawyer must complete the 

work before removing the fees from the trust account; however, the lawyer should remove 

the fees as soon as practicable to avoid impermissible commingling.  

Any dispute as to whether fees are owed must be settled by agreement or through a 

third party procedure, such as arbitration – the lawyer may not hold funds hostage to force 

a client to relent, nor may the lawyer simply mediate the dispute. The Comments explain: 

[3] Lawyers often receive funds from which the lawyer’s fee will be paid. The 

lawyer is not required to remit to the client funds that the lawyer reasonably 

believes represent fees owed. However, a lawyer may not hold funds to coerce a 

client into accepting the lawyer’s contention. The disputed portion of the funds 

must be kept in a trust account and the lawyer should suggest means for prompt 

resolution of the dispute, such as arbitration. The undisputed portion of the funds 

shall be promptly distributed. 

 

Rule 1.15, Comment [3] (emphasis added).  
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 Note that the Rules permit a lawyer and client to enter into a fee arrangement under which 

the lawyer’s fee is deemed earned when paid; the lawyer must place those fees in the operating 

account and not in the trust account to avoid improper commingling. The Rule provides: 

(f) A lawyer may charge an advance fee, which may be paid in whole or in part in 

advance of the lawyer providing those services, and treat the fee as immediately 

earned if the lawyer and client agree in advance in a written fee agreement which 

notifies the client: 

 

(1) of the nature of the fee arrangement and the scope of the services to be 

provided; 

 

(2) of the total amount of the fee and the terms of payment; 

 

(3) that the fee will not be held in a trust account until earned; 

 

(4) that the client has the right to terminate the lawyer-client relationship 

and discharge the lawyer; and 

 

(5) that the client may be entitled to a refund of all or a portion of the fee if 

the agreed-upon legal services are not provided. 

 

 Rule 1.5(f), RPC, Rule 407, SCACR.  

 

The Comments explain how Rule 1.5(f) operates: 

 

Payment of Fees in Advance of Providing Services 

 

[10] A lawyer may treat a fee paid in advance of providing services as the property 

of the lawyer and deposit the fee in the lawyer’s operating account, rather than hold 

the fee in trust, if the client agrees in a written fee agreement which complies with 

Paragraph (f)(1) through (5), and the fee is reasonable under the factors listed in 

Rule 1.5(a). The language describing such arrangements varies, and includes terms 

such as flat fee, fixed fee, earned on receipt, or nonrefundable retainer, but all such 

fees are subject to refund if the lawyer fails to perform the agreed-upon legal 

services. 

 

[11] When the lawyer has regularly represented a particular client, the written fee 

requirement in Paragraph (f) may be satisfied by a single agreement with the 

particular client that is applicable to multiple current or future matters or files, 

without the need for the lawyer and client to enter into a new written agreement for 

each individual matter. 
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Rule 1.5, RPC, Comments [10], [11] (emphasis added).  This arrangement therefore requires a 

written fee agreement containing the information listed in Rule 1.5(f) (1)-(5), and the fee must 

pass the reasonableness test set forth by the eight factors set forth in Rule 1.5(a). The bottom line 

is this -- Even in “flat fee” or “advance fee” situations, if the lawyer does not do all of the work, 

then the lawyer must still refund some or all of the advance fee depending upon how much work 

the lawyer has completed.  

D. Rule 1.15(d) – Client or Third Person Actual Interest in the Property. 

 

Rule 1.15(d) provides: 

 

(d) Upon receiving funds or other property in which a client or third person has an 

interest, a lawyer shall promptly notify the client or third person. Except as stated 

in this rule or otherwise permitted by law or by agreement with the client, a lawyer 

shall promptly deliver to the client or third person any funds or other property that 

the client or third person is entitled to receive and, upon request by the client or 

third person, shall promptly render a full accounting regarding such property. 

 

Rule 1.15(d), RPC, Rule 407, SCACR. This Rule applies when a lawyer comes into possession of 

funds or other property and the person has an undisputed interest in the funds or property. The 

lawyer then has an obligation to both the client and the third person to promptly deliver the funds 

to the rightful owner and to give an accounting to the client or the third person upon request. A 

closer examination of this Rule is in order. 

i. Upon Receiving Funds or Other Property in Which a Client or Third Person has 

an Interest 

 

The Rule contemplates the lawyer will “receive” the funds or other property. The Rule 

does not define “receive.” The general definition of “receive” is “to take or acquire.” See Webster’s 

New Collegiate Dictionary 956 (1980) (defining “receive” as “to come into possession of”); 

Black’s Law Dictionary 1268 (6th ed.1990) (defining “receive” as “to take into possession and 

control; accept custody of; collect.”). Cf. Spartanburg County v. Arthur, 180 S.C. 81, 185 S.E. 486 
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(1936) (describing the word “receive” as having “an exact definition” that requires a person 

actually receive funds of an estate “into his possession”); State v. Hutto, 376 S.C. 77, 654 S.E.2d 

846 (Ct. App. 2007) (noting Black’s Law Dictionary defines the word “receive” as to “take into 

possession and control; accept custody of,” 1433 (4th ed. 1968), and that this definition infers a 

transfer or transmission).  

While “receipt” involves “possession,” receipt and possession do not subsume the same 

time-line. Garland v. SCDOC, 2001 WL 420136 (S.C. Admin. Law Judge Div. Mar. 2001). 

Indeed, the act of receipt comes to an end the moment after possession is obtained while possession 

itself may or may not continue. Id., citing State v. Knowles, 2000 WL 1421350 (Iowa App., Sept. 

27, 2000) (where “[t]he trial court’s definition adequately and properly differentiated ‘receive’ 

from ‘possess’ by pointing out that receiving is the act by which one acquires something, that is 

the act by which one comes into possession (rather than the possession itself).”). In short, the fact 

of interruption of possession does not remove the fact of receipt. 

ii. The Client or Third Party has an Interest in the Funds or Other Property 
 

The client or a third party must have an interest in the funds or other property. Cf. Ex Parte 

Gregory, 378 S.C. 430, 663 S.E.2d 46 (2008) (noting lawyer held client funds in trust pursuant to 

Rules 1.15(d) and (e) because of Medicaid’s interest in settlement funds). See also In re Reeve, 

396 S.C. 230, 721 S.E.2d 775 (2011) (lawyer’s failure to promptly remit portion of title insurance 

premium to title insurer violated Rule 1.15(d)); Matter of Jordan, 421 S.C. 594, 809 S.E.2d 409 

(2017) (a “third person” under this rule includes co-counsel). 

iii. Promptly Notifying the Client or Third Person 
 

Once the lawyer has received funds or other property in which the client or a third party 

has an uncontested interest, the lawyer must notify the client of the third person “promptly.” This 
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word is not defined but generally denotes acting with reasonable diligence. Cf. Davenport v. 

Latimer, 53 S.C. 563, 31 S.E. 630 (1898) (to act promptly means within a reasonable time).   

iv. Promptly Delivering the Funds or Other Property to the Client or Third Person 

 

After the lawyer has promptly notified the client or third person, the lawyer must promptly 

deliver the funds or other property to the client or third person “[e]xcept as stated in this rule or 

otherwise permitted by law or by agreement with the client….” That means turning possession of 

the funds or other property over to the rightful recipient, whether it be the client or the third person. 

Cf. Williams v. Williams, 335 S.C. 386, 517 S.E.2d 689 (1999) (“Delivery means ‘the act by which 

the res or substance thereof is placed within the actual or constructive possession or control of 

another.’ Black’s Law Dictionary 498 (6th ed. 1990).”). 

The exception to prompt delivery of the funds or other property to the client or third person 

is, of course, if the client agrees (preferably confirmed in writing) for some other transfer of the 

funds or property, or there is some other portion of Rule 1.15 that requires the lawyer to delay or 

withhold delivering the funds or other property (such as Rule 1.15(e), discussed next). 

v. Rendering a Full Accounting to the Client or Third Person upon Request 
 

Rule 1.15(d) concludes by requiring a lawyer to render a “full accounting” regarding the 

funds or other property the lawyer received to the person who has an interest in the funds or other 

property and to whom the lawyer has promptly delivered the funds or other property.  This 

requirement, however, is not automatic and is triggered only upon a request by the client or the 

third person.  

A “full accounting” under this Rule would include any information the lawyer has 

regarding the lawyer’s receipt of the funds or other property. This would include receipts for 

expenses related to handling the funds or other property, a copy of the prompt notice the lawyer 
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gave to the client or third person, and documents related to the transmittal of the funds or other 

property to the client or third person. Copies of documents, such as titles, probate documents, 

insurance policies, checks or other instruments, correspondence, or disbursement sheets would be 

among those things included in a “full accounting.”  

E. Rule 1.15(e) – Third Party Claimed Interest in the Property. 

 

Rule 1.15(e) provides: 

  

(e) When in the course of representation a lawyer is in possession of property in 

which two or more persons (one of whom may be the lawyer) claim interests, the 

property shall be kept separate by the lawyer until the dispute is resolved. The 

lawyer shall promptly distribute all portions of the property as to which the interests 

are not in dispute. 

 

Rule 1.15(e), RPC, Rule 407, SCACR. This Rule applies when a lawyer has possession of property 

and there are two or more persons (which may be the client or the lawyer) who claim an interest 

in the property. The lawyer then has an obligation to keep the property separate until the dispute 

is resolved. The lawyer must promptly distribute any portion of the property for which ownership 

is not in dispute.  

In contrast to Rule 1.15(d), this portion of Rule 1.15 applies when two or more persons 

make lawful claims of an interest in the property the lawyer is holding but those claims are disputed 

or uncertain. The Comments explain: 

[4] Paragraph (e) also recognizes that third parties may have lawful claims against 

specific funds or other property in a lawyer’s custody, such as a client’s creditor 

who has a lien on funds recovered in a personal injury action. A lawyer may have 

a duty under applicable law to protect such third-party claims against wrongful 

interference by the client. In such cases, when the third-party claim is not frivolous 

under applicable law, the lawyer must refuse to surrender the property to the client 

until the claims are resolved. A lawyer should not unilaterally assume to arbitrate a 

dispute between the client and the third party, but, when there are substantial 

grounds for dispute as to the person entitled to the funds, the lawyer may file an 

action to have a court resolve the dispute. 
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Rule 1.15, RPC, Comment [4]. This comment suggests that Rule 1.15(e) does not provide an 

independent source for a duty to third parties; rather, a lawyer “may have a duty under applicable 

law.” Cf. Moore v. Weinberg, 383 S.C. 583, 588, 681 S.E.2d 875, 878 (2009) (“Under the facts of 

this case, the duty arises from an attorney’s role as an escrow agent and is independent of an 

attorney’s status as a lawyer and distinct from duties that arise out of the attorney/client 

relationship.”) (as described in Byrd v. Wausau Underwriters Ins. Co., 2011-MO-002 (S.C. Sup. 

Ct. filed Jan. 7, 2011) (2011 WL 11748258)). 

A closer examination of Rule 1.15(e) is in order. 

i. The Lawyer’s Possession must be in the Course of the Representation 
 

Many of the Rules of Professional Conduct require as a prerequisite that the conduct at 

issue occur “in the course of the representation,” but some do not. See Preamble: A Lawyer’s 

Responsibilities, Para. [5], Rule 407, SCACR (“A lawyer’s conduct should conform to the 

requirements of the law, both in professional service to clients and in the lawyer’s business and 

personal affairs.”). Rule 1.15(e) applies only when the lawyer has possession of property of which 

ownership is contested and that possession arises in the course of representing a client.  

ii. Two or More Persons Claim Interests 

 

Two or persons must claim an interest in the property – the lawyer may be one of those 

persons. As the Comment explains: 

[T]hird parties may have lawful claims against specific funds or other property in a 

lawyer’s custody, such as a client’s creditor who has a lien on funds recovered in a 

personal injury action. A lawyer may have a duty under applicable law to protect 

such third-party claims against wrongful interference by the client. 

 

Rule 1.15, Comment [4]. The Comment’s use of the phrase “lawful claims” amplifies the 

requirement that the lawyer consider only claims that have some foundation in law or fact.  
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The Comment adds that the claim must be “against specific funds or other property in the 

lawyer’s custody.” Thus, liens or other interests unrelated to the specific property would not trigger 

the duties under this Rule.  

The example of a “lawful claim” described in the Comment is a common one - “a client’s 

creditor who has a lien on funds recovered in a personal injury action.” See e.g., In re Jackson, 

365 S.C. 176, 177-78, 617 S.E.2d 123, 124 (2005) (an attorney failed to timely pay a court reporter 

and was sanctioned for violating Rule 1.15). So what is a valid “lien” on the specific funds 

recovered for the client? Professors Wilcox and Crystal provide guidance in their treatise on the 

Rules of Professional Conduct. Robert M. Wilcox and Nathan M. Crystal, Ann. Rules of 

Professional Conduct (SC Bar 2016) (“Wilcox & Crystal”). 

If a client has assigned an interest in a potential recovery to a creditor, the lawyer may 

honor the assignment upon disbursing the funds, unless the client objects. Wilcox and Crystal at 

p. 214, citing SC Bar Ethics Adv. Op. No. 95-29. If the client directs the lawyer to ignore the 

assignment, Rule 1.15(e) requires the lawyer to notify the assignee and hold the funds in trust until 

the assign and the client resolve the dispute. Id. If the lawyer disburses to the client despite having 

notice of the client’s assignment to the creditor, the lawyer may have personal liability to the 

creditor in tort (negligence or conversion). Id., citing Moore v. Weinberg, 373 S.C. 209, 644 S.E.2d 

740 (2000). 

If a health insurer has a subrogation claim against settlement funds the lawyer receives, 

whether the lawyer has a duty to protect that claim depends on whether the carrier has provided 

the lawyer notice of the claim. Wilcox and Crystal at p. 215. Without notice, the lawyer does not 

have an affirmative duty to contact the insurer or inform the insurer that the lawyer has received 

the funds. Id. The lawyer should disburse to the client but advise the client in writing of the health 
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care provider’s right to seek subrogation. Id., citing SC Bar Ethics Adv. Op. No. 93-31. If the 

insurer has notified the lawyer of the claim, the lawyer should hold the funds in trust until the 

carrier and the client resolve the dispute. Id., citing SC Bar Ethics Adv. Op. No. 05-08; In re 

Boensch, 277 S.C. 148, 283 S.E.2d 442 (1981). 

The lawyer may have a statutory obligation to protect the third party interest from a client’s 

instruction that the lawyer not pay the interest. An example would be Federal Medicare or State 

Medicaid payments in a personal injury case for the medical treatment related to the claim. Cf. Ex 

Parte SC Dept. of Health & Human Services, 364 S.C. 527, 614 S.E.2d 609 (2005) (Supreme Court 

described Medicaid’s statutory lien and how it may be enforced). 

Some states, like North Carolina, have a statutory lien imposed in favor of medical 

providers and contains a formula for division of any recovery among the client, the lawyer, and 

the medical providers on a pro rata basis. South Carolina has no general statutory lien for medical 

providers outside of the Medicaid area except for third-party claims in which the client also had a 

recovery under the Workers’ Compensation Act. At bottom, the lawyer must ensure there is no 

existing valid statutory obligation apart from a contractual assignment, letter of protection, or lien 

on the proceeds of the recovery.  

iii. The Lawyer must Keep the Property Separate until the Dispute is Resolved 

 

The Rule mandates that the lawyer hold the property in trust until the dispute over the 

competing interest is resolved. The Comments provide the following guidance: 

In such cases, when the third-party claim is not frivolous under applicable law, the 

lawyer must refuse to surrender the property to the client until the claims are 

resolved. A lawyer should not unilaterally assume to arbitrate a dispute between the 

client and the third party, but, when there are substantial grounds for dispute as to 

the person entitled to the funds, the lawyer may file an action to have a court resolve 

the dispute. 

 

Rule 1.15, Comment [4]. This Comment therefore points out several things: 
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a. The third-party claim must not be frivolous. That is, there must be some 

foundation in law or fact for asserting the interest. The interest may arise under 

contract (including a letter of protection to which the client consented), by 

assignment, under a conveyance, under a bequest, or by statute. See SC Bar 

Ethics Adv. Op. 09-13 (noting in the context of Rule 1.15, Comment [4],  

“Black’s Law Dictionary defines ‘frivolous’ as ‘[l]acking a legal basis or legal 

merit; not serious; not reasonably purposeful.’ Black’s Law Dictionary 303 (3d 

pocket ed. 2006); see also 20 C.J.S. Costs § 17 (2009) (‘A claim . . . is frivolous 

if its proponent can present no rational argument to support it or failed to make 

a reasonable inquiry into its basis . . . .’); SC Bar Ethics Adv. Op. 16-01 

(“Whether or not a valid assignment exists is a matter of law. The personal 

injury lawyer may refuse to honor the hospital’s claim if that lawyer believes in 

good faith that the hospital’s claim is frivolous or without substantial 

grounds.”). 

b. The lawyer must hold the property in trust until the dispute is resolved. This is 

not permission, however, to sit idly by for an extended period of time -- Rule 

1.15(d) commands a lawyer to promptly deliver property to a client or third 

person, meaning the property should not remain in trust indefinitely. The best 

course is to inform anyone claiming an interest that the lawyer must hold the 

funds pending a resolution. 

c. The lawyer may not unilaterally assume to arbitrate the dispute. That is, the 

lawyer may not simply declare what each claimant to the property will receive. 
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Instead, the lawyer may attempt to mediate the dispute and reach an amicable 

settlement in which all parties agree.  

d. When there are substantial grounds for dispute as to the rightful owner of the 

property, the lawyer may seek a court order resolving the dispute.  

At bottom, then, the lawyer may mediate the dispute, encourage the parties to permit a third-party 

neutral to mediate the dispute, advise the parties to seek a third-party arbitration or the dispute, or 

file an action to have a court resolve the dispute. The lawyer may not, however, pay the disputed 

funds to the client or third party, nor arbitrarily determine each party’s interest. See In re Kitchel, 

361 S.C. 149, 604 S.E.2d 381 (2004) (lawyer violated Rule 1.15(e) by paying funds to client where 

lawyer knew of third party’s assertion of claim to funds); SC Bar Ethics Adv. Op. No. 95-29 (“A 

lawyer who knows his client has made a valid assignment of or allowed for a lien against settlement 

proceeds to a medical provider may not ethically impair the assignee or lienholder’s rights to the 

proceeds by placing a limit on the timeframe in which the medical provider can enforce its rights, 

nor may he disburse the funds to the client if the medical provider does not respond to his call for 

action.”). 

iv. The Lawyer Must Promptly Distribute All Portions of the Property as to which 

the Interests are not in Dispute 

 

This Rule requires a lawyer to promptly distribute any portion of the trust property that is 

not in dispute. The lawyer may not use this Rule to coerce a client or third party to accept a lesser 

amount in exchange for prompt distribution of undisputed property.  

F. Rule 1.15(f) – The Collected Funds Rule and the Safe Harbor Provisions. 

 

Rule 1.15(f) provides: 

 

(f)(1) A lawyer shall not disburse funds from an account containing the funds of 

more than one client or third person (“trust account”) unless the funds to be 

disbursed have been deposited in the account and are collected funds. 
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This Rule mandates two things before a lawyer may disburse client funds from a trust account: (1) 

the funds must already be deposited in the trust account, and (2) the trust account bank must have 

collected the funds from the payor (i.e., the check has cleared and the trust account bank verifies 

the funds are on deposit).  

 A “check swap” violates this rule. That is, handing a client a check the moment the client 

endorses the payment necessarily violates this rule since there has been no deposit of the client’s 

funds into the account. Handing the client a check at that moment necessarily means that the lawyer 

is handing someone else’s funds to the client. This Rule prohibits disbursing before deposit.  

 The Comments provide guidance: 

[5] The requirement in Rule 1.15(f)(1) that funds be deposited and collected in the 

lawyer’s trust account prior to disbursement is fundamental to proper trust 

accounting. 

 

[6] Based on the lawyer’s relationship with the depository institution or other 

considerations, deposited funds of various types may be made “available” for 

immediate withdrawal by the depository institution; however, lawyers should be 

aware that “available funds” are not necessarily collected funds since the credit 

given for the available funds may be revoked if the deposited item does not clear. 

 

Rule 1.15, Comments [5], [6].  

 Rule 1.15(f) provides a limited “safe harbor” for disbursement before collection of amounts 

below a certain threshold; the lawyer must still deposit the instrument prior to disbursement under 

this Rule. The Rule provides:  

(2) Notwithstanding Subsection (f)(1) above, a lawyer may disburse funds from a 

trust account at the lawyer’s risk in reliance on the following deposits when the 

deposit is made: 

 

(i) in cash or other items treated by the depository institution as equivalent 

to cash; 

 

(ii) by verified and documented electronic funds transfer; 
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(iii) by a properly endorsed government check; 

 

(iv) by a certified check, cashier’s check, or other check drawn by a 

depository institution or an insurance company, provided the insurance 

company check does not exceed $50,000; 

 

(v) by any other instrument payable at or through a depository institution, 

but only if the amount of such other instrument does not exceed $5,000 and 

the lawyer has a reasonable and prudent belief that the deposit of such other 

instrument will be collected promptly; or 

 

(vi) by any other instrument payable at or through a depository institution 

and at least ten (10) days have passed since the date of deposit without 

notice to the lawyer that the credit for, or collection of, such other 

instrument has been delayed or is impaired. 

 

If the actual collection of deposits described in Subsections (i) through (vi) above 

does not occur, the lawyer shall, as soon as practical but in no event more than five 

(5) business days after notice of noncollection, deposit replacement funds in the 

account. 

 

Rule 1.15(f)(2), RPC, Rule 407, SCACR. These provisions permit a lawyer to assume the risk of 

collection in certain limited situations. The Comments explain: 

[7] Subsections (i) through (vi) of Rule 1.15(f)(2) represent categories of trust 

account deposits which carry a limited risk of failure so that disbursements may be 

made in reliance on such deposits without violating the fundamental rule of 

disbursing only on collected funds. In any of those circumstances, however, a 

lawyer’s disbursement of funds from a trust account in reliance on deposits that are 

not yet collected funds is at the risk of the lawyer making the disbursement. The 

lawyer’s risk includes deposited instruments that are forged, stolen, or counterfeit. 

If any of the deposits fail for any reason, the lawyer, upon receipt of notice or actual 

knowledge, must promptly act to protect the property of the lawyer’s clients and 

third persons. If the lawyer accepting any such items personally pays the amount of 

any failed deposit within five (5) business days of receipt of notice that the deposit 

has failed, the lawyer will not be considered to have committed professional 

misconduct based upon the disbursement of uncollected funds. 

 

[8] A lawyer’s disbursement of funds from a trust account in reliance on deposits 

that are not yet collected funds in any circumstances other than Subsections (i) 

through (vi) of Rule 1.15(f)(2) may be grounds for a finding of professional 

misconduct. 
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[9] In order to pay recording fees, submission fees, filing fees, or similar fees on 

behalf of a client or third party, a lawyer may authorize the electronic transfer of 

funds from the lawyer’s trust account to a government agency or a vendor duly 

authorized by a government agency to collect such fees. Such authorization may 

include granting the government agency or its duly authorized vendor the right to 

debit the funds authorized by the lawyer from the lawyer’s trust account, subject to 

the requirements of Rule 1.15(f). 

 

Rule 1.15, RPC, Comments [7]-[9].  

 In sum, a lawyer does not have to wait for independent verification that funds placed in a 

trust account are “collected funds” before disbursing so long as the provisions of this Rule are 

satisfied. Remember the following about this Rule: 

1. In every circumstance contained in Rule 1.15(f)(2), the deposit must still occur before any 

disbursement to a client. That is, a “check swap” is still prohibited under this Rule. 

2. The lawyer assumes all risk of ultimate collection of the funds; 

3. The cap on insurance company instruments is $50,000, while the cap on other checks or 

instruments that are not certified check, cashier’s check, or other check drawn by a 

depository institution, is $5,000; 

4. Any other instrument may be payable following the expiration of 10 days; 

5. In any of these situations, if actual collection of the deposit does not occur, then the lawyer 

must replace the funds with the lawyer’s own funds within a reasonable time, but not longer 

than five business days after notice of noncollection.  

6. Disbursement before collection in any other circumstance is a violation of the RPC. 

G. Rule 1.15(g) – The Anti-Alienation Rule. 

 

Rule 1.15(g) provides: 

 

(g) A lawyer shall not use or pledge any entrusted property to obtain credit or other 

personal benefit for the lawyer or any person other than the legal or beneficial 

owner of that property. 
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This rule is obvious, and prohibits a lawyer from using or encumbering trust funds or other 

property for any purpose other than for the benefit of the property’s rightful owner. The Court 

usually finds a violation of this provision when a lawyer misappropriates client funds for the 

lawyer’s own use. See, e.g., Matter of Wern, 431 S.C. 643, 849 S.E.2d 898 (2020) (lawyer used 

funds from trust account to pay law firm expenses, payroll and other distributions; Court found 

numerous violations of Rule 1.15(g)); Matter of Collins, 430 S.C. 503, 845 S.E.2d 917 (2020) 

(Court held lawyer violated Rule 1.15(g) by making numerous unauthorized electronic transfers 

from the trust account to the operating account and another personal account; the lawyer used the 

misappropriated funds for office supplies, payroll, phone bills, CLE classes and at least one 

political contribution). 

 Note Rule 1.15(g)’s precise language. The Rule prohibits lawyers from: 

1. Using any entrusted property; 

2. Pledging any entrusted property; 

3. To obtain credit;  

4. To obtain other personal benefit; 

5. For the lawyer; 

6. For any person other than the legal owner of that property; or 

7. For any person other than the beneficial owner of that property.  

These prohibitions are also obvious. Lawyers may not use other people’s property to 

benefit the lawyer or some third party. This provision is a stop sign, an absolute. Entrusted property 

is just that – entrusted. When a lawyer uses entrusted property for some purpose other than for the 

benefit of the true owner, the lawyer violates that trust. And that violation may not only lead to 

discipline but to criminal prosecution as well. See, e.g., Matter of Collins (lawyer sentenced to 10 
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years suspended to 5 years’ probation for breach of trust arising out of misuse of client funds); In 

re Baldwin, 411 S.C. 75, 767 S.E.2d 192 (2014) (disbarring a lawyer who, in addition to pleading 

guilty to breach of trust with fraudulent intent for failing to forward approximately $4,000 in client 

fee payments earned over a two-year period to his law firm, converted to his personal use 

approximately $670 in costs and fees owed to a client); In re McMillan, 404 S.C. 117, 744 S.E.2d 

579 (2013) (Court ordered three-year suspension of lawyer who pled guilty to one (1) count of 

breach of trust with fraudulent intent arising from lawyer’s use of a power of attorney to pay 

personal obligations from his father’s checking account); In re Taylor, 396 S.C. 627, 723 S.E.2d 

366 (2012) (Supreme Court disbarred lawyer who was sentenced to ten years’ imprisonment, 

suspended upon the service of three years’ imprisonment and five years’ probation and ordered to 

pay restitution in the amount of $349,713.56 following guilty plea to breach of trust with fraudulent 

intent for misusing entrusted client property). 

H. Rule 1.15(h) – Lending Institution Written Directive Regarding NSF. 

 

Rule 1.15(h) provides: 

 

(h) Every lawyer maintaining a law office trust account shall file with the financial 

institution a written directive requiring the institution to report to the Office of 

Disciplinary Counsel when any properly payable instrument drawn on the account 

is presented for payment against insufficient funds. No law office trust account shall 

be maintained in a financial institution that does not agree to make such reports. 

The inadvertent failure of the institution to provide the report required by this rule 

shall not be construed to establish a breach of duty of care, or contract with, the 

Court or any third party who may sustain a loss as a result of an overdraft of a 

lawyer trust account. 

 

Rule 1.15(h), RPC, Rule 407, SCACR. This provision mandates that lawyers direct the bank to 

notify ODC of any instrument that results in presentment against insufficient funds on the trust 

account. Even if the financial institution honors the instrument, the directive mandates a report to 

ODC. Lawyers are prohibited from using a bank that does not agree to send a report.  
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 An NSF on a trust account may reflect a simple mistaken transaction; either a deposit in 

the wrong account or a check written on the wrong account. The NSF may also represent a bank 

error. Those mistakes are easily remedied. The bank sends the NSF report, ODC sends to notice 

of investigation, the lawyer provides an explanation with supporting documentation and remedial 

measures to avoid future mistakes, and ODC dismisses the case. 

 However, if a pattern develops then ODC will become more involved. ODC will require 

the lawyer to provide a period of trust account reconciliations required by Rule 417, SCACR (most 

often 3-6 months). ODC will then develop a plan with the lawyer to help remedy any gaps in the 

lawyer’s handling of the IOLTA account, which may include attendance at LEAPP Trust Account 

School. ODC may still dismiss the matter, issue a letter of caution, or enter into an agreement for 

discipline from a private admonition to some period of suspension. In egregious cases, ODC will 

obtain years of trust account records and pursue significant suspension or disbarment. 

I. Rule 1.15(i) – Six-Year File Retention Rule. 

 

The Supreme Court recently adopted Rule 1.15(i) regarding retention of the client’s file. 

The Rule provides: 

(i) Absent any obligation to retain a client’s file which is imposed by law, court 

order, or rules of a tribunal, a lawyer shall securely store a client’s file for a 

minimum of six (6) years after completion or termination of the representation 

unless:  

 

(1) the lawyer delivers the file to the client or the client’s designee; or 

 

(2) the client authorizes destruction of the file in a writing signed by the 

client, and there are no pending or threatened legal proceedings known to 

the lawyer that relate to the matter. 

 

If the client does not request the file within six (6) years after completion or 

termination of the representation, the file may be deemed abandoned by the client 

and may be destroyed unless there are pending or threatened legal proceedings 



35 
 

known to the lawyer that relate to the matter. A lawyer who elects to destroy files 

shall do so in a manner which protects client confidentiality. 

 

Rule 1.15(i), RPC, Rule 407, SCACR. This Rule therefore requires a lawyer to “securely store” a 

client’s file for at least six years after the representation ends. If the client does not request the file 

within six years the lawyer may deem the file abandoned and may destroy it.  

The Rule raises several questions, however: 

1. What constitutes a client’s “file”? Some things are obvious (pleadings, correspondence, 

copies of documents, orders) but other things are not (lawyer notes, telephone records, 

drafts of documents “borrowed” from other files, legal research).  

2. What law imposes an obligation to retain a client’s file beyond six years?  

3. What do you do with original documents, such as photographs, a deed, will, or title? 

Even after six years these things may hold value to the client, the client’s family, or 

even a third party. If the file is deemed “abandoned,” then ostensibly the lawyer must 

take action under the Uniform Unclaimed Property Act, S.C. Code Ann. § 27-18-10, et 

seq., but this is not entirely certain under the Rule or the statute.  

Once the lawyer is satisfied that the file may be deemed abandoned or the client consents 

to its destruction, the lawyer must destroy the file in a manner that protects client confidentiality. 

The Comments explain: 

[13] A lawyer who destroys a client file pursuant to Paragraph (i) must do so in a 

manner which protects client confidentiality, such as by shredding paper copies of 

the file. This rule does not affect the lawyer’s obligation to return the client file and 

other client property upon demand in accordance with Rule 1.15 or the lawyer’s 

obligations pursuant to Rule 1.16(d). 

 

[14] A lawyer may not destroy a file under Paragraph (i) if the lawyer knows or has 

reason to know that there are legal proceedings pending or threatened that relate to 

the matter for which the lawyer created the files. Examples include post-conviction 

relief and professional liability actions against the lawyer. Nothing in the rule 
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prohibits a lawyer from converting files to an electronically stored format, provided 

the lawyer is capable of producing a paper version if necessary. Attorneys and firms 

should create file retention polices and clearly communicate those policies to 

clients. 

 

Rule 1.15, RPC, Comments [13], [14], Rule 407, SCACR.  

 

 Caveat: This Rule does not supplant or alter the requirement that a lawyer retain financial 

records for six years under Rule 1 of Rule 417, SCACR. That is, a client may not consent to the 

early destruction of those records that Rule 417 requires a lawyer to maintain.  

J. Unclaimed Funds 

 

While the Rule does not instruct lawyers how to handle unclaimed funds sitting in a trust 

account, the Comments provide some guidance: 

[12] A lawyer’s obligations with regard to identified but unclaimed funds are set forth in 

the Uniform Unclaimed Property Act, S.C. Code Ann. § 27-18-10, et seq. 

 

Rule 1.15, RPC, Comment [12], Rule 407, SCACR. 

This comment does not, however, state what a lawyer should do if the trust account 

contains funds that cannot be identified. The Court requires lawyers to engage in “due diligence” 

to determine the true owner of any unidentified funds remaining in a trust account, but offered no 

guidance as to what constitutes “due diligence” in these situations. Furthermore, the Court 

instructed lawyers as follows with regard to these funds: 

Respondent acknowledges it is her responsibility to reconcile her trust account and 

return any funds due to her clients or other payees. If, after due diligence, 

respondent is unable to locate the payees for identified funds, she understands she 

must deliver those funds in accordance with the Uniform Unclaimed Property Act.  

S.C. Code Ann. §§ 27–18–10 to –400 (2007). If, after due diligence, respondent is 

unable to identify the proper payees of remaining funds, she understands she must 

deliver those funds to the Lawyers’ Fund for Client Protection. 

 

In re Nwangaza, 396 S.C. 235, 240, 721 S.E.2d 777, 780 (2011). See also In re Weems, 392 S.C. 

70, 73-74, 708 S.E.2d 742, 744 (2011) (noting lawyer acknowledged his responsibility to locate 
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or reconstruct the accounting of about $80,000 remaining in the IOLTA account and that he was 

required to secure those funds or replace them and ensure they are appropriately disbursed; Court 

added, “[i]f, after due diligence, respondent is unable to locate the payees for identified funds, he 

understands he must deliver those funds in accordance with the Uniform Unclaimed Property Act,  

S.C. Code Ann. § 27–18–10 et seq. (2007 & Supp. 2010). If, after due diligence, respondent is 

unable to identify the proper payee of funds, he understands he must deliver those funds to the 

Lawyers’ Fund for Client Protection.”). 

 In sum, if a lawyer has unclaimed funds in an IOLTA account, the lawyer must do one of 

the following:  

1. For unclaimed funds where the lawyer identifies the owner but cannot locate the owner, 

the lawyer must deliver the funds to the State Treasurer, S.C. Code Ann. § 27-18-20 – 

the lawyer must demonstrate some level of due diligence in locating the owner of the 

unclaimed funds. 

2. For unclaimed funds where the lawyer cannot identify the owner, the lawyer must 

engage in due diligence to identify the rightful owner – if the owner cannot be 

identified, the lawyer must deliver the funds to the SC Bar’s Lawyers’ Fund for Client 

Protection. 

K. Withdrawal or Termination of Representation 

 

Rule 1.16, RPC, governs declining or terminating representation. The Rule provides: 

(d) Upon termination of representation, a lawyer shall take steps to the extent 

reasonably practicable to protect a client’s interests, such as giving reasonable 

notice to the client, allowing time for employment of other counsel, surrendering 

papers and property to which the client is entitled and refunding any advance 

payment of fee or expense that has not been earned or incurred. The lawyer may 

retain papers relating to the client to the extent permitted by other law. The lawyer 

may retain a reasonable nonrefundable retainer. 
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Rule 1.16(d), RPC, Rule 407, SCACR. Thus, upon withdrawal or termination, the lawyer must 

surrender papers and property to which the client is entitled. This may include a refund of an 

advance fee, even under a “nonrefundable retainer” arrangement. The Comments explain: 

Assisting the Client upon Withdrawal 

 

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must 

take all reasonable steps to mitigate the consequences to the client. The lawyer may 

retain papers as security for a fee only to the extent permitted by law. See Rule 1.15; 

In re Tillman, 319 S.C. 461, 432 S.E.2d 283 (1995); In re Anonymous Member of 

South Carolina Bar, 287 S.C. 250, 335 S.E.2d 803 (1985). When permitted, a 

nonrefundable retainer still must comply with Rule 1.5 and not be unreasonable. 

 

Rule 1.16, RPC, Comment [9], Rule 407, SCACR. Thus, even where a client has agreed to an 

advance fee under Rule 1.5(f), RPC, or a “nonrefundable retainer,” the fee must still meet the 

eight-factor reasonableness test set out in Rule 1.5(a). The client may be entitled to a refund if the 

lawyer does not complete work so as to meet the Rule 1.5(a) reasonableness factors. 

 The Supreme Court warned about this in Matter of Miles: 

Nonrefundable retainers such as the one at issue in Respondent’s case have come 

under fire in recent years. The New York Court of Appeals recently banned “special 

nonrefundable retainers” in a landmark case, finding them to be a per se violation 

of ethics rules. Matter of Cooperman, 83 N.Y.2d 465, 611 N.Y.S.2d 465, 633 

N.E.2d 1069 (1994). 

 

A special nonrefundable retainer is one in which the client pays a nonrefundable 

fee for specific services, in advance and irrespective of whether any professional 

services are actually rendered. Id. at 1070. A special retainer is distinguished from 

a general retainer “in which the client agrees to pay a fixed sum in exchange for the 

attorney’s promise to be available to perform, at an agreed price, any legal services 

... that arise during a specified period.” Lester Brickman & Lawrence A. 

Cunningham, Nonrefundable Retainers Revisited, 72 N.C.L.Rev. 1, 5–6 (1993); 

Cooperman, 611 N.Y.S.2d 465, 633 N.E.2d. at 1074. 

 

While we do not decide the legitimacy of special nonrefundable retainers today, we 

urge lawyers to proceed with caution in using such retainers. 

 

335 S.C. 242, 247 n. 2, 516 S.E.2d 661, 664 n. 2 (1999). 
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IV. FINANCIAL RECORDKEEPING-RULE 417, SCACR 
 

“Rule 417 governs financial recordkeeping and enumerates basic financial records and 

minimal accounting controls lawyers must maintain for lawyer trust accounts.” In re Wern, 431 

S.C. 643, 646 n. 2, 849 S.E.2d 898, 899 n. 2 (2020).  The rule “provides greater guidance in the 

handling of trust accounts than Rule 1.15.”  In re Miles, 335 S.C. 242, 516 S.E.2d 661 (1999).  

What is an Interest on Lawyers’ Trust Accounts (“IOLTA”) account or a Trust Account? An 

IOLTA or Trust Account holds money related to a lawyer’s representation of a client that belongs 

to the client or third party. Personal funds, earned income, and payroll, for example, are not trust 

funds. Common Trust Funds Include: 

  Settlement Funds (Personal Injury, Real Estate Escrows) 

  Unearned Income 

  Judgment Funds 

  Third-Party Funds (Medical Providers, Expert Fees)  

Rule 1.15(a) states that a lawyer “shall comply with Rule 417, SCACR.”  Additionally, 

under Rule 5.3, a lawyer is required to educate his staff regarding the recordkeeping requirements 

and adequately supervise the process to ensure compliance with the rules.  Thus, a lawyer is subject 

to disciplinary action if he or she violates Rule 417.  See, e.g., In re Brian Dequincey Newman, 

425 S.C. 240, 821 S.E.2d 689 2018) (subjecting the lawyer disciplinary action in part because the 

lawyer “failed to adequately maintain his financial records as required by the financial 

recordkeeping requirements”). 

Rule 417 first became effective in South Carolina on January 1, 1997.  The rule required 

that “a lawyer must keep adequate records showing the date, source or payee, and description of 

each deposit and disbursement in any bank account which affects the lawyer’s practice of law.”  
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In re Miles, 335 S.C. 242, 516 S.E.2d 661 (1999).  “With trust accounts, the records must show, 

for each client, the source of all funds deposited, the names of all persons for whom the funds are 

held, the descriptions and amounts of charges and withdrawals, and the names of persons to whom 

funds were disbursed.”  Id.  “Receipts must be deposited intact and records of deposits should be 

sufficiently detailed to identify each item. Rule 417(b), SCACR.”  Id.  Additionally, under the 

originally enacted rule, lawyers were also required to keep other records, including copies of 

accountings to clients or third parties showing the disbursement of funds, copies of bills for legal 

fees and expenses, and copies of portions of clients’ files necessary to understand a particular 

financial transaction.  Id. 

On September 9, 2011, our Supreme Court adopted a revised version of Rule 417, South 

Carolina Appellate Court Rules.  See Re: Amendments to Rule 417, South Carolina Appellate 

Court Rules 2011-09-09-01 (amending Rule 417).  The amended rule was an adoption of the 

American Bar Association’s Model Rules for Client Trust Account Records.  Id.  According to the 

Supreme Court Order, the amendments were designed to set forth practical trust accounting 

information, provide cautionary information on electronic check conversions, and explain 

Automated Clearing House transactions.  Id.  The amendments also addressed issues related to 

record maintenance and outlined necessary safeguards which a lawyer must have in place when 

using electronic record storage systems.  Id.  There are 6 rules under Rule 417.  Those include: 

Rule 1 Recordkeeping Generally 

Rule 2 Client Trust Account Safeguards 

Rule 3 Availability of Records 

Rule 4 Dissolution of Law Firm or Sale of Practice 

Rule 5 Authorized Electronic Transfers 
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Rule 6 No Bearer Items 

We will address each here in turn. 

A. Rule 1 Recordkeeping Generally 
 

Rule 417(1) provides a list of financial records a lawyer is required to maintain regarding 

his or her law practice.  It also outlines monthly reconciliation procedures.  Commentators suggest 

strict recordkeeping is important because (1) the disciplinary authorities will subpoena the 

financial records if the integrity of client funds is ever questioned and (2) a diligent and detailed 

recordkeeping and financial review is the only way to detect fraud or misappropriation of client or 

law firm funds.   

Rule 417(1) provides that a lawyer must maintain the following records for six years after 

the termination of representation of a client: 

(a) receipt and disbursement journals containing a record of deposits to and 

withdrawals from client trust accounts, specifically identifying the date, source, and 

description of each item deposited, as well as the date, payee, and purpose of each 

disbursement; 

 

(b) ledger records for all client trust accounts showing, for each separate trust client 

or beneficiary, the source of all funds deposited, the names of all persons for whom 

the funds are or were held, the amount of such funds, the descriptions and amounts 

of charges or withdrawals, and the names of all persons or entities to whom such 

funds were disbursed; 

 

(c) copies of retainer and compensation agreements with clients as required by Rule 

1.5 of the South Carolina Rules of Professional Conduct; 

 

(d) copies of accountings to clients or third persons showing the disbursement of 

funds to them or on their behalf; 

 

(e) copies of bills for legal fees and expenses rendered to clients; 

 

(f) copies of records showing disbursements on behalf of clients; 

 

(g) the physical or electronic equivalents of all checkbook registers, bank 

statements, records of deposit, pre-numbered canceled checks, and substitute 

checks provided by a financial institution; 



42 
 

 

(h) records of all electronic transfers from client trust accounts, including the name 

of the person authorizing transfer, the date of transfer, the name of the recipient and 

confirmation from the financial institution of the trust account number from which 

money was withdrawn, and the date and the time the transfer was completed; 

 

(i) copies of monthly trial balances and monthly reconciliations of the client trust 

accounts maintained by the lawyer; and 

 

(j) copies of those portions of client files that are reasonably related to client trust 

account transactions. 

 

Recently, our Supreme Court disbarred a lawyer for, among other things, violating the 

general recordkeeping rules of Rule 417.  In re Wern, 431 S.C. 643, 849 S.E.2d 898 (2020); see 

also In re Hardee-Thomas, 391 S.C. 451, 706 S.E.2d 507 (2011) (issuing a two-year suspension 

where trust account was so poorly maintained that an accurate accounting was not possible).  The 

Court in In re Wern noted with concern that the lawyer admitted never having read Rule 417.  Id. 

at 646, 849 S.E.2d at 899.  Among other things, the lawyer failed to perform three-way 

reconciliations and did not have adequate records to show that he held in trust monies he was 

required to maintain for each of his clients.  Id.  

Justice Few concurred in a separate opinion, agreeing with the disbarment, but opining  

this case has absolutely nothing to do with Rule 417, SCACR. [the respondent 

lawyer] intentionally took his clients’ money out of his trust account, and he knew 

doing so was stealing.  He directed the withdrawals from the account with full 

knowledge of the crimes he was committing, and at other times he delayed 

legitimate withdrawals to cover up his crimes.  The fact he accomplished the crimes 

by directing an employee to do the necessary acts does not implicate Rule 417.  The 

record-keeping requirements of Rule 417 were designed to protect a law-abiding 

attorney and her clients from having trust funds stolen by a third party, or if funds 

are lost or stolen, to ensure early detection.  When the attorney is the person doing 

the stealing, no record-keeping rule is going to stop him.  [The respondent lawyer] 

attempt to hide his thefts behind Rule 417 is disingenuous. 

 

Id. at 15.  Justice Hearn dissented as to the decision to disbar the attorney and would have imposed 

a one-year suspension.  Id. at 16. 
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A couple of points regarding Rule 417(1) warrant further attention: 

(1) Six-Year Retention of Financial Records Rule Applies Even if Client Requests Return 

of Client File 

 

First, remember a lawyer must maintain the enumerated financial records for a period of 

six years after termination of each legal engagement of representation.  This duty is absolute, even 

if the client requests the return or early destruction of the client file.  To this end, under Rule 417 

(1)(g), the financial record retention requirement includes all checkbook registers, bank 

statements, records of deposit, prenumbered canceled checks and substitute checks, and all these 

records should be readily accessible to the lawyer during this period of time. 

(2) Electronic Financial Records Must Be Readily Available for Printing and Production 

During These Six-Year Financial Record Retention Period—Canceled checks and 

Substitute Checks, ACH Transactions, and Credit Card Payments  

 

Second, it is the lawyer’s responsibility to download and save electronic images of 

canceled checks and substitute checks and have these checks available for printing and production 

during the six-year financial record retention period.  Most banks now provide electronic images 

of checks to customers who have access to their accounts on internet-based websites. Further, the 

“Check Clearing for the 21st Century Act” or “Check 21 Act,” codified at 12 U.S.C. §5001 et. 

seq., recognizes “substitute checks” as the legal equivalent of an original check.  A “substitute 

check” is defined at 12 U.S.C. §5002(16) as a paper reproduction of the original check that contains 

an image of the front and back of the original check; bears a magnetic ink character recognition 

(“MICR”) line containing all the information appearing on the MICR line of the original check; 

conforms with generally applicable industry standards for substitute checks; and is suitable for 

automated processing in the same manner as the original check.  

When using a scanner to deposit a check, beware too of any failure by the bank to confirm 

the deposit. One lawyer was disciplined when the scanning method failed to make the deposit in 
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fact. In re Halford, 392 S.C. 66, 708 S.E.2d 740 (2011). Sometimes the scanner can transmit a 

blank image or the check is misfed and never transmitted.  In these cases, there will not be any 

deposit in fact.  Avoid scanning checks in batches, and scan instead one by one.  Or, alternatively, 

encourage depositing and disbursing funds by wire transfer.  Lawyers must ensure that deposited 

funds are “good funds” before disbursing.  There needs to be some built-in delay to confirm funds 

received in the trust account have been honored by the banking institution before disbursing.  

Everyone wants their money right away, so it is important to explain to clients in advance of the 

receipt of funds owed to them, a lawyer’s need to confirm deposits with banking institutions and 

potential associated waiting period to do so, before disbursement.  In re Halford, 392 S.C. 66, 708 

S.E.2d 740 (2011); see also In re Cheatham, 390 S.C. 439, 702 S.E.2d 559 (2010) (check drawn 

on account returned for insufficient funds when lawyer deposited check and disbursed funds on 

the same day, failing to wait for deposit to be cleared); In the Matter of Joseph Francis Runey, 376 

S.C. 536, 657 S.E.2d 779 (2008) (attorney publicly reprimanded after his financial institution 

reported ten IOLTA account checks presented for payment against insufficient funds and attorney 

admitted he had not been consistently performing reconciliations in a timely manner and, further, 

that he failed to verify that deposits had been credited to his account prior to disbursement). 

Similarly, ACH transactions are commonplace in today’s trust accounting. The ACH 

(Automated Clearing House) Network is an electronic funds transfer or payment system that 

primarily provides for the inter-bank clearing of electronic payments between originating and 

receiving participating financial institutions.  ACH transactions are payment instructions to either 

debit or credit a deposit account.  

Regarding the accounting for ACH transfers in and out of a trust account, lawyers need to 

be careful to comply with Rule 417(1)(h) noting on the trust account date of transfer, name of 

http://scholar.google.com/scholar_case?case=5839257460129974380&q=In+the+Matter+of+Joseph+Francis+Runey&hl=en&as_sdt=2000000000002
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person authorizing transfer, name of recipient of the transfer and confirmation from the financial 

institution of the trust account number from which money was withdrawn, and date and time the 

transfer was completed.  Lawyers must also be aware of Rule 417(4) specifically limited the 

instances in which electronic transfers of funds are authorized from any trust account.  Rule 4 is 

further discussed below. 

Accounting for electronic transfers is especially important when dealing with electronic 

check conversions, the process of transmitting MICR information from the bottom of a check and 

converting the check payments to ACH transactions depending on the authorization given by the 

account holder at the point-of-purchase.  There are five types of check conversion of which a 

lawyer should be aware.  In a “point-of-purchase conversion,” a paper check is converted into a 

debit at the point of purchase and the paper check is returned to the issuer.  Second, in a “back-

office conversion,” a paper check is presented at the point of purchase and later converted into a 

debit and the paper check is destroyed.  Third, in an “account-receivable conversion,” a paper 

check is converted into a debit and the paper check is destroyed.  Fourth, in a “telephone-initiated 

debit” or “check-by-phone” conversion, bank account information is provided via the telephone 

and the information is converted to a debit.  Fifth, in a “web-initiated debit,” an electronic payment 

is initiated through a secure web environment.  Rule 417 (1)(h) applies to each type of electronic 

funds transfer described.  All electronic funds transfers shall be recorded, and a lawyer should not 

re-use a check number which has been previously used in an electronic transfer transaction. 

 Lawyers must also be careful when dealing with the accounting of credit card payments to 

and from a client. Our Supreme Court has reprimanded a lawyer who over drafted the trust account, 

when in one instance the lawyer accidentally refunded a payment to a client’s credit case rather 

than charging the payment, and in the other instance, failed to account for the client’s credit card 
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transaction fees assessed by the credit card company.  Thus, lawyers must be careful when 

charging or refunding funds by credit card and to account for transaction fees associated with 

payment by credit card. Transactions fees vary by credit card type.   

To address this issue, a lawyer may surcharge a percentage to each charge to accommodate 

what the card issuers may deduct in each transaction. If the lawyer chooses to accept payment by 

credit card and apply a surcharge to avoid overpaying client accounts and having insufficient funds 

in trust, then the lawyer must communicate with clients in advance that if they pay by credit, the 

lawyer will add a specific percentage surcharge. Such communication should be in writing and 

kept as a financial record.  In re Halford, 392 S.C. 66, 708 S.E.2d 740 (2011). 

(3) Successful monthly three-way reconciliation to safeguard client funds is only possible 

with good bookkeeping and recordkeeping.  

 

Rule417(1)(i)..  

 Although conducting a monthly reconciliation of a trust account under Rule 417(1)(i) is a 

relatively simple process of comparing the lawyer’s records to the bank’s records, lawyers often 

fall short in meeting this requirement.  See In re Schnee, Op. No. 28007 (S.C. Sup. Ct. filed Feb. 

10, 2021) (Shearouse Adv. Sh. No. 5 at 16) (concluding the attorney violated Rule 417, SCACR 

where “[d]uring the course of representation, Respondent failed to keep client ledgers or perform 

trust account reconciliations”); In re Collins, 430 S.C. 503, 845 S.E.2d 917 (2020) (disbarring the 

lawyer in part because he “was unable to demonstrate he properly handled . . . funds because he 

failed to maintain records of deposit, a receipts and disbursements journal, client ledgers, or 
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monthly reconciliations, as required by Rule 417, SCACR”); In re Pyatt, 425 S.C. 238, 821 S.E.2d 

318 (2018) (subjecting the lawyer to disciplinary action because the lawyer did not reconcile the 

trust account); In re Keretses, 417 S.C. 407, 409, 790 S.E.2d 383 (2016) (finding a violation for 

failing to comply with the recordkeeping and reconciliation requirements of Rule 417, SCACR, 

by not maintaining adequate client ledgers or conducting appropriate monthly reconciliations of 

his trust account); In the Matter of Dallas Dale Ball, 554 S.E.2d 36, 347 S.C. 122 (2001) 

(concluding the attorney violated Rule 417, SCACR because he did not reconcile his trust account 

on a monthly basis); In re Hensel, 340 S.C. 385, 532 S.E.2d 279 (2000) (concluding the attorney 

violated Rule 417, SCACR because he failed to conduct monthly reconciliations of the escrow 

account). 

 A three-way reconciliation is simply making sure that the following three numbers 

match: 

• Trust Bank Statement 

• Trust Ledger  

• Client Trust Ledger 

The Trust Bank Statement is the amount shown on the monthly bank statement’s closing date. 

Ideally, the bank also returns the cleared checks, or copies of the checks, so they can be examined 

with the monthly bank statement.  

The Trust Ledger is maintained by the firm’s internal recordkeeping system and provides a 

summary of all the transactions flowing in and out of the bank trust account. Sometimes the Trust 

Ledger is also referred to as the Trust Balance Sheet. Because the IOLTA account is not money 

belonging to the firm, there should always be a Trust Ledger with a balance matching that of the 

trust bank account.  
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The Client Trust Ledger is maintained by the firm’s internal record keeping system and takes 

the Trust Ledger a step further, assigning each trust transaction to a specific client. The Client 

Trust Ledger therefore groups together all the trust account activity associated with each individual 

client. Stated another way, the Client Trust Ledger is an accounting of the Trust Ledger by matter, 

and a list of how much of the money in the IOLTA account belongs to each client matter.  

Comment [5] to Rule 1 of Rule 417 provides guidance. The Comment states: 

The trial balance is the sum of balances of each client’s ledger (or the 

electronic equivalent). Its value lies in comparing it on a monthly basis to a control 

balance.  The control balance starts with the previous month’s balance, then adds 

receipts from the Trust Receipts Journal and subtracts disbursements from the Trust 

Disbursements Journal.  Once the total matches the trial balance, the reconciliation 

readily follows by adding amounts of any outstanding checks and subtracting any 

deposits not credited by the bank at month’s end.  This balance should agree with 

the bank statement.  Monthly reconciliation is required by this rule.  

 

Rule 1, Comment [5], Rule 417, SCACR. 

To this end, Rule (1)(a) and (b) make clear that everything deposited or disbursed from the 

Trust account must be specifically accounted for, and the specifics are the key to ultimately 

carrying out successfully the necessary monthly reconciliation. The Trust account must show at a 

minimum the date upon which the funds were deposited or dispersed, from whom the funds came 

or were dispersed (e.g., payee or payor name),  and a description of each item coming in and 

purpose of any disbursement going out (e.g., settlement proceeds, client retainer per written 

engagement agreement). Then, this information is further tracked on each separate trust client or 

beneficiary ledger, showing for each client or beneficiary, the source of all funds deposited for the 

benefit of the client or beneficiary (e.g., settlement proceeds paid by insurance company, client 

retainer per written agreement), the names of all persons for whom the funds are or were held (for 

client or for medical provider or expert), the amount of such funds, the descriptions and amounts 
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of charges or withdrawals (medical expenses, expert costs), and the names of all persons or entities 

to whom such funds were disbursed. Without well-kept trust account and client ledgers, a lawyer 

will not be able to perform a successful monthly three-way reconciliation and ensure that all funds 

are being properly accounted for and dispersed. 

To do a three-way reconciliation:  

1. Reconcile the Trust Ledger with the Trust Bank Statement. 

 Reconcile the trust account bank statement with the Client Trust Ledgers. 
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If the balances don’t match, you have to investigate and get to the root of the problem. Certain 

Software will let you print out a deposit and withdrawal detail. Where to look depends on which 

accounts are different.  

 Most often, the balance on the Trust Bank Statement will need to be adjusted before 

reconciliation can begin. Oftentimes there will be transactions that have occurred but that have not 

yet cleared the trust bank account, and so a lawyer will need to alter the ending balance on the 

Trust Bank Statement to account for outstanding transactions before looking to see if the three 

account balances match each other.  

1. If there are any deposits made after the statement closing date, add them to the balance 

shown on the bank statement. 

2. If there are any checks or withdrawals made after the statement closing date, subtract them 

from the balance shown on the bank statement. 

For example, if a check was written and sent to a payee prior to the month’s end but was not yet 

deposited by the payee, the check would be recorded in the Trust and Client Trust Ledgers but it 

would not yet show up on the Trust Bank Statement. The lawyer, then, would need to adjust the 

trust’s bank statement balance to account for the pending funds to be withdrawn from trust. The 

reconciliation would look something like this: 
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Bank Records:  

Lawyer Trust 

Records:  

Bank Balance @ 

9/30/17 $1,460.00 

Client Alvin Balance @ 

9/30/17 $750.00 

  

Client Theodore 

Balance @ 9/30/17 $110.00 

Reconciling Items:  

Client Simon Balance @ 

9/30/17 $400.00 

Plus: Deposits in Transit $0.00   

Minus: Outstanding 

Checks ($200.00)   

Adjusted Bank 

Balance @ 9/30/17 $1,260.00 

Total Client Balances 

@ 9/30/17 $1,260.00 

  

Trust Ledger Balance 

@ 9/30/17 $1,260.00 

If the book balance and the balances by matter match, but the bank account is off, then you might 

also have recorded a payment to trust in your books but mistakenly put the money into the wrong 

account. It could also be that you put money into the trust account at the bank but forgot to record 

it in your Trust and Client Trust Ledgers. 

 It may take some time, but if you check the three-way reconciliation report each month you 

will find an issue more easily because you will have a less transactions to check and reconcile 

when there is a problem. 

Other issues to be aware of and how to handle: 

1. Keep a record of the resolution of any unmatched monthly balances. 
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2. If there are errors in the bank statement, these errors should be reported to the bank 

and addressed immediately. Failure to report an error in a timely manner can remove 

the obligation of the bank to fix it.  

 

3. If there are old, uncleared transactions, the law firm needs to find the third party or 

client that is owed the money and return the funds. If that can’t be done after due 

diligent search, and the funds belong to another but remain “unclaimed,” then “[a] 

lawyer’s obligations are set forth in the Uniform Unclaimed Property Act, S.C. Code 

Ann. § 27-18-10 et seq.” Rule 1.15, RPC, Comment [12], Rule 407, SCACR. If there 

are funds for which proper payees cannot be found, then a lawyer must deliver these 

funds to the Lawyers’ Fund for Client Protection. Is re Nwangaza, 396 S.C. 235, 240, 

721 S.E.2d 777, 780 (2011). 

 

4. Most banks will set up an IOLTA account so that all fees come out of the firm’s 

operating account. This minimizes the risk of comingling funds when a client doesn’t 

have enough money to cover fees. If you deposit personal funds in the firm’s trust 

account as necessary and for the sole purposes of paying services charges on that 

account pursuant to Rule 1.15(b), then be careful to maintain accurate records 

accounting for this amount.  

 

5. Beware of interest accumulation too which may end up creating “excessive overage in 

the trust account” and “improper commingling.” John P. Freeman, Money Issues under 

the New Rules (17 SC Lawyer 9) (Jan. 2006). 

 

6. Two main discrepancies can be easily identified and avoided in matching your 

balance by matter with your book balance: 

• Firm funds deposited into the IOLTA account to handle fees that  might 

be taken from the account. 

• IOLTA interest deposited one month and removed the next. 

To avoid these discrepancies, have a firm matter for tracking the funds. In this way, 

the balance by matter should always equal the book balance unless a mistake has 

been made. 

7. Garbage in, Garbage Out. The firm’s internal recordkeeping of trust transaction must 

be kept separately and up-to-date.  

 

8. It is always a good idea for a senior partner to be the one to open the bank statement 

and do a first review. 
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(4) Retaining other documentation “reasonably related” to client trust account 

transactions. 

 

In addition to the financial documentation specifically listed in Rule (1)(a)-(i), Rule (1)(j) 

requires lawyers to retain “other documentation necessary for a complete understanding of a trust 

account transaction. Rule (1)(j) requires an attorney to retain documents from the client file that 

are “reasonably related” to a client trust account transaction. “‘Reasonably’ . . . when used in 

relation to conduct by a lawyer denotes the conduct of a reasonably prudent and competent 

lawyer.”  Rule 1.0(j) Terminology, SCRPC.  

The question to ask here is whether a document sheds light on a client trust account 

transaction.  If it does, keep it. Examples of documentation that is “reasonably related” to a trust 

account transaction include: correspondence between the client and lawyer relating to a 

disagreement over fees or costs or distribution of proceeds, settlement statements and agreements 

referencing the payment of funds, documentation regarding sharing litigation costs and attorneys’ 

fees for subrogated claims, agreements regarding the division of fees between lawyers, guarantees 

of payment to third parties out of proceeds recovered on behalf of a client, and copies of bills, 

receipts, or correspondence related to payments to third parties on behalf of a client (whether made 

from the client’s funds or from the lawyer’s funds advanced for the benefit of the client). 

B. Rule 2 Client Trust Account Safeguards 
 

A lawyer has a non-delegable duty to protect and preserve the funds in a client trust account 

and can be disciplined for failure to supervise subordinates who misappropriate client funds.  See 

Rules 5.1 (Responsibilities of Partners, Managers, and Supervisory Lawyers) and 5.3 

(Responsibilities of Nonlawyer Assistants) of the South Carolina Rules of Professional Conduct. 

To this end, Rule 2 provides for “minimal account controls for client trust accounts,” cmt 

1 to Rule 2: 
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With respect to client trust accounts required by Rule 1.15 of the South Carolina 

Rules of Professional Conduct: 

 

(a) only a lawyer admitted to practice law in this jurisdiction or a person under the 

direct supervision of the lawyer shall be an authorized signatory or authorize 

transfers from a client trust account; 

 

(b) receipts shall be deposited intact and records of deposit should be sufficiently 

detailed to identify each item; and 

 

(c) withdrawals shall be made only (i) by check payable to a named payee and not 

to cash, or (ii) by authorized electronic transfer. 

 

A couple of points warrant further attention regarding Rule 2. 

(1) South Carolina Lawyers Must Directly Supervise the Provision of Signatory 

Authority or Electronic Access to Others 

 

While Rule 2 allows lawyers admitted to practice law in South Carolina to give signatory 

authority or electronic access to trust accounts to other lawyers or nonlawyers under their “direct 

supervision,” a lawyer should ensure that such access is limited and closely monitored. Most of 

the misappropriation cases involve the responsible lawyer granting access to trusted, longtime staff 

who in turn steal client money.  See, e.g., In re McClain, 395 S.C. 536, 719 S.E.2d 675 (2011) 

(lawyer delegated bookkeeping responsibility to wife and accountant, and failed to supervise 

delegation of duties, including ensuring that his trust account was monthly reconciled, resulting in 

wife’s embezzlement in excess of $75,000 of client funds over a period of years); In re Stoddard, 

391 S.C. 447, 706 S.E.2d 505 (2011) (paralegal issued 29 checks payable to herself for a total of 

$117,000, when lawyer permitted paralegal to sign his name on disbursement checks and failed to 

conduct monthly reconciliations). 

Take the time to educate your staff regarding your trust accounting responsibilities; have a 

written record of training any person with signatory authority or electronic access to the trust 

account, and those keeping your books and performing monthly reconciliations, regarding your 
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obligations under Rule 417; put in place appropriate safeguards against any person with signatory 

authority or electronic access from misappropriating money from your trust account, requiring 

your signature for deposits or withdrawals over a certain sum and making time each week to review 

your trust account and client ledgers and, in all circumstances, reviewing monthly a three-way 

reconciliation. 

In addition, lawyers should take note that “direct supervision” under Rule 2 should be 

construed narrowly. In 2012, our Ethics Advisory Committee evaluated the following 

arrangement, and found that while the arrangement comported with Rule 1.15 (Safekeeping of 

Property) and Rule 412, SCACR, regarding IOLTA accounts, it did not comply with Rule 417’s 

requirement that only a lawyer admitted to practice law in this jurisdiction or a person under the 

“direct supervision” of the lawyer shall be an authorized signatory or authorize transfers from a 

client trust account. 

Attorney works for a Texas-based law firm as the sole employee of the 

firm’s Columbia, South Carolina office. Attorney opened an IOLTA account in 

South Carolina. A Partner of the firm has instructed Attorney to send the checks for 

the IOLTA account to Virginia, where Partner is based and where the law firm’s 

accounting office is located. Partner is licensed in Texas, Virginia, and D.C. but not 

in South Carolina. It is contemplated that Attorney will deposit client funds in the 

account and inform Partner of such deposits. Attorney will submit disbursement 

requests to Partner, and Partner will have sole ability to write checks drawn on the 

South Carolina IOLTA account. Attorney has informed Partner of South Carolina 

record keeping requirements. Partner agrees to abide by these requirements and to 

send regular reports of deposits and withdrawals. 

 

The committee explained the Comment to Rule 2 emphasizes the lawyer’s “nondelegable duty to 

protect and preserve the funds in a client trust account” and makes clear that nonlawyer access to 

a trust account “should be limited and closely monitored.”  The committee believed that term 

“nonlawyer,” as used in Rule 2, includes persons like Partner in the proposed arrangement, i.e., 

lawyers admitted to practice in jurisdictions other than South Carolina.  The committee concluded 



56 
 

the proposed arrangement does not comply with Rule 417(2)(a), however, because Partner is not 

admitted to practice in South Carolina and was not under Attorney’s direct supervision either 

geographically or hierarchically.  

Recently, our Supreme Court addressed this very circumstance. Matter of Anonymous 

Member, 430 S.C. 263, 844 S.E.2d 387 (2020). The Court reprimanded the lawyer for violating 

Rule 417(2)(a).  The lawyer admitted she failed to uphold her responsibilities as a partner in the 

multi-jurisdiction law firm.  The Court concluded she failed to make reasonable efforts to ensure 

the firm’s attorneys and non-attorney staff complied with Rule 417, SCACR, regarding South 

Carolina trust accounts.  The Court noted numerous people who had access to the South Carolina 

trust accounts were neither licensed to practice law in South Carolina nor directly supervised by 

an attorney who was, including several attorneys licensed in other jurisdictions and non-attorney 

staff who worked in the firm’s accounting department in Atlanta.  The lawyer’s misconduct 

enabled those with “impermissible and unfettered access” to misappropriate almost $30 million.  

Id.  The misappropriations continued undetected because the firm’s non-attorney accounting staff 

were in charge of receiving the trust account bank statements and reconciling the accounts.  Neither 

the respondent lawyer nor any other South Carolina licensed attorney reviewed the reports or 

supervised the reconciliation process as required by Rule 417, SCACR. 

(2) Checks to cash or use of debit cards are prohibited in all circumstances. 
 

Writing checks on trust accounts to cash or using a debit or ATM card on a trust account 

is in violation of Rule 417(2)(c) and Rule 417(6) (No Bearer Items), and is simply prohibited in 

all circumstances.  Every receipt and disbursement from a trust account must note the specific 

payor and payee.  See In re Wern, Id. at 648, 849 S.E.2d at 900 (finding the attorney violated Rule 

2(c) of Rule 417, SCACR, by writing checks on the trust account to cash). 



57 
 

(3) No split deposits. 
 

When depositing checks, the full amount must be deposited into the Trust account and then 

distributed. This is memorialized in Rule 417(2)(b)—receipts shall be “deposited intact.” See also 

Comment [2] to Rule 417(2). 

C. Rule 3 Availability of Records 
 

Rule 3 provides: 

 

Records required by Rule 1 may be maintained by electronic, photographic, or other 

media provided that they otherwise comply with these Rules and that printed copies 

can be produced.  These records shall be readily accessible to the lawyer. 

 

The emphasis in Rule 3 is that in whatever format lawyers maintain client trust account 

records, that format is secure and readily accessible. Thus, Rule 3 allows the use of alternative 

media for the maintenance of client trust account records if printed copies of necessary reports can 

be produced.  If trust records are computerized, a system of regular and frequent (preferably daily) 

backup procedures is essential.   

Confidentiality of client information is important too. If a lawyer uses third-party electronic 

or internet-based file storage, the lawyer must make reasonable efforts to ensure that the company 

has in place or will establish reasonable procedures to protect the confidentiality of client 

information.  See ABA Formal Ethics Opinion 398 (1995).  Personally identifying information in 

records produced upon request of a client, third person, or disciplinary authority shall remain 

confidential and shall be disclosed only in a manner to ensure client confidentiality as otherwise 

required by law or court rule. 

D. Rule 4 Dissolution of Law Firm or Sale of Law Practice 

 

Rule 4 provides for the preservation of a lawyer’s trust account records in the event of 

dissolution or the sale of a law practice. Rule 4 states: 
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Upon dissolution of a law firm or of any legal professional corporation or the sale 

of a law practice, the partners shall make reasonable arrangements for the 

maintenance of the client trust account records specified in Rule 1. 

 

Thus, the comment to Rule 4 confirms that “[r]egardless of the arrangements the partners 

or shareholders make among themselves for maintenance of the records, each partner may be held 

responsible for ensuring the availability of these records.”   

 Some wording in Rule 4 warrants further consideration. The comment to Rule 4 states that 

the terms “law firm,” “partner,” and reasonable are defined in accordance with Rules 1.0(e), (i), 

and (j) of the South Carolina Rules of Professional Conduct.  

“Firm” or “law firm” means: 

a lawyer or lawyers in a law partnership, professional corporation, sole 

proprietorship or other association, or in a legal services organization; 

lawyers employed in the legal department of a corporation, government, or 

other organization; and lawyers associated with an enterprise who represent 

clients within the scope of that association.  

 

Rule 1.0(e), SCRPC. Thus, whether two or more lawyers constitute a firm can depend on the 

specific facts. The comment to Rule 1.0(e) specifically contrasts, on the one hand, two 

practitioners who share office space and occasionally consult or assist each other as not 

constituting a firm, but, on the other hand, two practitioners that present themselves to the public 

in a way that suggests that they are a firm or conduct themselves as a firm, then should be regarded 

as a firm for purposes of the Rules. A formal agreement among practitioners related to client 

engagement or the handling of client matters could be evidence of a “law firm” under this 

definition, and in doubtful cases, the Rules suggest considering the underlying purpose of the 

Rule. 

“Partner” means “a member of a partnership, a shareholder in a law firm organized as a 

professional corporation, or a member of an association authorized to practice law.” 
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“‘Reasonable’ when used in relation to conduct by a lawyer denotes the conduct of a reasonably 

prudent and competent lawyer.” Rule 1.0 (i), and (j) Terminology, SCRPC. 

E. Rule 5 Authorized Electronic Transfers 
 

As most lawyers moved to a virtual setting in 2020, disbursing funds electronically and 

internet banking continued to grow in popularity.  Internet banking has been a common 

bookkeeping tool for lawyers for many years.  Rule 417-5 provides the circumstances in which a 

lawyer may disburse funds electronically.  Specifically, the rule provides: 

Authorized electronic transfers involving client trust accounts shall be limited to: 

 

(a) money required for payment to a client or third person on behalf of a client; 

 

(b) expenses properly incurred on behalf of a client, such as filing fees or payment 

to third persons for services rendered in connection with the representation;  

 

(c) money transferred to the lawyer for fees that are earned in connection with the 

representation and are not in dispute; and 

 

(d) money transferred from one client trust account to another client trust account. 

 

F. Rule 6 No Bearer Items 

 

Rule 6 sets forth in plain terms the bright-line rule that no disbursement shall be made from 

a trust or fiduciary account payable to cash or bearer, or similarly by means of an ATM or debit 

card. Rule 6 provides: 

No item shall be drawn on a trust account or fiduciary account made payable to 

cash or bearer, and no cash shall be withdrawn from a trust account or fiduciary 

account by means of a debit card or ATM card. 

 

The Supreme Court has made clear that attorneys who disperse payable to cash or withdraw by 

debit card or ATM will be disciplined.  See In re Wern, Id. at 648, 849 S.E.2d at 900 (finding the 

attorney violated Rule 2(c) of Rule 417, SCACR, by writing checks on the trust account to cash).  
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APPENDIX 
 

RESTATEMENT OF THE LAW GOVERNING LAWYERS (ALI, 2000) 

Select Provisions 

 

§ 43. Lawyer Liens 

 

(1) Except as provided in Subsection (2) or by statute or rule, a lawyer does not acquire a lien 

entitling the lawyer to retain the client’s property in the lawyer’s possession in order to secure 

payment of the lawyer’s fees and disbursements. A lawyer may decline to deliver to a client or 

former client an original or copy of any document prepared by the lawyer or at the lawyer’s 

expense if the client or former client has not paid all fees and disbursements due for the lawyer’s 

work in preparing the document and nondelivery would not unreasonably harm the client or former 

client. 

 

(2) Unless otherwise provided by statute or rule, client and lawyer may agree that the lawyer shall 

have a security interest in property of the client recovered for the client through the lawyer’s 

efforts, as follows: 

 

(a) the lawyer may contract in writing with the client for a lien on the proceeds of the 

representation to secure payment for the lawyer’s services and disbursements in that 

matter; 

 

(b) the lien becomes binding on a third party when the party has notice of the lien; 

 

(c) the lien applies only to the amount of fees and disbursements claimed reasonably and 

in good faith for the lawyer’s services performed in the representation; and 

 

(d) the lawyer may not unreasonably impede the speedy and inexpensive resolution of any 

dispute concerning those fees and disbursements or the lien. 

 

(3) A tribunal where an action is pending may in its discretion adjudicate any fee or other dispute 

concerning a lien asserted by a lawyer on property of a party to the action, provide for custody of 

the property, release all or part of the property to the client or lawyer, and grant such other relief 

as justice may require. 

 

(4) With respect to property neither in the lawyer’s possession nor recovered by the client through 

the lawyer’s efforts, the lawyer may obtain a security interest on property of a client only as 

provided by other law and consistent with §§ 18 and 126. Acquisition of such a security interest is 

a business or financial transaction with a client within the meaning of § 126. 

 

§ 44. Safeguarding and Segregating Property 
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(1) A lawyer holding funds or other property of a client in connection with a representation, or 

such funds or other property in which a client claims an interest, must take reasonable steps to 

safeguard the funds or property. A similar obligation may be imposed by law on funds or other 

property so held and owned or claimed by a third person. In particular, the lawyer must hold such 

property separate from the lawyer’s property, keep records of it, deposit funds in an account 

separate from the lawyer’s own funds, identify tangible objects, and comply with related 

requirements imposed by regulatory authorities. 

 

(2) Upon receiving funds or other property in a professional capacity and in which a client or third 

person owns or claims an interest, a lawyer must promptly notify the client or third person. The 

lawyer must promptly render a full accounting regarding such property upon request by the client 

or third person. 

 

§ 45. Surrendering Possession of Property 

(1) Except as provided in Subsection (2), a lawyer must promptly deliver, to the client or nonclient 

so entitled, funds or other property in the lawyer’s possession belonging to a client or nonclient. 

 

(2) A lawyer may retain possession of funds or other property of a client or nonclient if: 

 

(a) the client or nonclient consents; 

 

(b) the lawyer’s client is entitled to the property, the lawyer appropriately possesses the 

property for purposes of the representation, and the client has not asked for delivery of the 

property; 

 

(c) the lawyer has a valid lien on the property (see § 43); 

 

(d) there are substantial grounds for dispute as to the person entitled to the property; or 

 

(e) delivering the property to the client or nonclient would violate a court order or other 

legal obligation of the lawyer. 

 

§ 46. Documents Relating to a Representation 

 

(1) A lawyer must take reasonable steps to safeguard documents in the lawyer’s possession relating 

to the representation of a client or former client. 

 

(2) On request, a lawyer must allow a client or former client to inspect and copy any document 

possessed by the lawyer relating to the representation, unless substantial grounds exist to refuse. 

 

(3) Unless a client or former client consents to nondelivery or substantial grounds exist for refusing 

to make delivery, a lawyer must deliver to the client or former client, at an appropriate time and in 

any event promptly after the representation ends, such originals and copies of other documents 
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possessed by the lawyer relating to the representation as the client or former client reasonably 

needs. 

 

(4) Notwithstanding Subsections (2) and (3), a lawyer may decline to deliver to a client or former 

client an original or copy of any document under circumstances permitted by § 43(1). 

 

§ 121. The Basic Prohibition of Conflicts of Interest 

 

Unless all affected clients and other necessary persons consent to the representation under the 

limitations and conditions provided in § 122, a lawyer may not represent a client if the 

representation would involve a conflict of interest. A conflict of interest is involved if there is a 

substantial risk that the lawyer’s representation of the client would be materially and adversely 

affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a  former 

client, or a third person. 

 

§ 122. Client Consent to a Conflict of Interest 

 

(1) A lawyer may represent a client notwithstanding a conflict of interest prohibited by § 121 if 

each affected client or former client gives informed consent to the lawyer’s representation. 

Informed consent requires that the client or former client have reasonably adequate information 

about the material risks of such representation to that client or former client. 

 

(2) Notwithstanding the informed consent of each affected client or former client, a lawyer may 

not represent a client if: 

 

(a) the representation is prohibited by law; 

 

(b) one client will assert a claim against the other in the same litigation; or 

 

(c) in the circumstances, it is not reasonably likely that the lawyer will be able to provide 

adequate representation to one or more of the clients. 

 

§ 126. Business Transactions Between a Lawyer and a Client 

 

A lawyer may not participate in a business or financial transaction with a client, except a standard 

commercial transaction in which the lawyer does not render legal services, unless: 

 

(1) the client has adequate information about the terms of the transaction and the risks 

presented by the lawyer’s involvement in it; 

 

(2) the terms and circumstances of the transaction are fair and reasonable to the client; and 
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(3) the client consents to the lawyer’s role in the transaction under the limitations and 

conditions provided in § 122 after being encouraged, and given a reasonable opportunity, 

to seek independent legal advice concerning the transaction. 

 




