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South Carolina Omnibus Adult Protection Act (OAPA)     
 SC Code of Laws, § 43-35-10

2

A person eighteen 
years or older 
who has a 
physical or mental 
condition which 
substantially 
impairs them 
person from 
adequately 
provide for their 
own care or 
protection.

Allegations of 
abuse, neglect, 
and exploitation 
of vulnerable 
adults who reside 
within the 
community 
setting.

Vulnerable 
Adult

APS 
Investigates
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WHAT IS “INCAPACITY”?  
Incapacity in the Context of Guardianship and Conservatorship 

Jacqueline D. Belton, Associate Probate Judge (Ret.) 
 

• An individual is an “alleged incapacitated individual” (see S.C. Code Ann. § 62-5-101(2)) until a decision is 

made by the court regarding whether or not the individual meets the definition of “incapacity” stated in S.C. 

Code Ann. § 62-5-101(13).   The language I used in my orders is substantially as follows:    

• S.C. Code Ann. § 62-5-101(13) defines “incapacity” as:  

“The inability to effectively receive, evaluate, and respond to information or make or communicate 

decisions such that a person, even with appropriate, reasonably available support and assistance 

cannot (emphasis added): 

(a) meet the essential requirements for his/her physical health, safety, or self-care, 

necessitating the need for a guardian; or 

(b) manage his property or financial affairs or provide for his/her support or for the 

support of his legal dependents, necessitating the need for a protective order.”  

• Accordingly, the Court concludes that the statutory definition of “incapacity” has two components: (1) the 

existence of a diagnosis, impairment, disability, or other condition, the results of which impair the A.I.I.’s 

ability to meet the essential requirements for their physical health, safety, or self-care and/or to manage their 

property or financial affairs, or provide for their support or the support of any dependents, and (2) that there 

is no appropriate, reasonably available support and assistance to address the absence of those abilities. Both 

parts of the definition must be satisfied in order to make a finding of “incapacity.” That finding then serves 

as the basis for adjudicating someone as an “incapacitated individual.” 

• Based on the Examiner Report and Affidavit submitted by Dr. __________, John Smith, has moderately 

advanced Alzheimer’s Dementia, and the evidence is clear and convincing that these diagnoses impair Mr. 

Smith such that he cannot meet the essential requirements for his physical health, safety, or self-care, or 

manage his property or financial affairs, or provide for his support.  Mr. Smith does not have a Durable 

Health Care Power of Attorney to address his lack of ability to meet the essential requirements for his physical 

health, safety, or self-care, or a General Durable Power of Attorney for business and financial affairs to 

address his inability to manage his property or financial affairs.  The Court has not been made aware of any 

other reasonably available supports and assistance (see S.C. Code Ann. § 62-5-101(23)) to assist Mr. Smith 

with his inability to meet the aforementioned needs. 

• Therefore, the Court concludes the evidence is clear and convincing that John Smith, is incapacitated, as 

defined in S.C. Code Ann. § 62-5-101(13), 1976, as amended.  Further, based on that incapacity the Court 

finds that Mr. Smith is an “incapacitated individual” as defined in S.C. Code Ann. § 62-5-101(12), the 

definition of which is, “An individual who, for reasons other than minority, has been adjudicated as 

incapacitated.”     


	Maxfield_ppt_Helping Older Adults Avoid Fraud - 2023-12-12 17.56.03.pdf
	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6
	Slide 7
	Slide 8
	Slide 9
	Slide 10
	Slide 11
	Slide 12
	Slide 13
	Slide 14
	Slide 15
	Slide 16
	Slide 17
	Slide 18
	Slide 19
	Slide 20
	Slide 21
	Slide 22
	Slide 23
	Slide 24
	Slide 25
	Slide 26
	Slide 27
	Slide 28
	Slide 29
	Slide 30
	Slide 31
	Slide 32
	Slide 33
	Slide 34
	Slide 35
	Slide 36
	Slide 37
	Slide 38

	Marchant_ppt_VAGAL SC - SC Bar Conference, Jan 19, 2024.pdf
	Slide 1: South Carolina  Department on Aging
	Slide 2


