
 

Table of Contents 

CHAPTER 1 INTRODUCTION ................................................................................ 1-1 
§ 100 Overview ........................................................................................... 1-1 
§ 101 Applicable law ................................................................................... 1-5 

§ 101.1 SCPC ...................................................................................... 1-5 
§ 101.1(a) Application of the SCPC: effective date .................... 1-6 

CHAPTER 2 INTESTACY ....................................................................................... 2-1 
§ 200 Intestacy ............................................................................................. 2-1 
§ 201 General ............................................................................................... 2-1 
§ 202 Intestacy under the SCPC .................................................................. 2-2 

§ 202.1 Spouse’s share ........................................................................ 2-2 
§ 202.2 Heirs other than the surviving spouse .................................... 2-2 

§ 203 Intestacy before the SCPC ................................................................. 2-6 
§ 203.1 Spouse’s share ........................................................................ 2-7 
§ 203.2 Heirs other than the surviving spouse .................................... 2-8 

§ 204 Survivorship..................................................................................... 2-11 
§ 204.1 Survivorship under the SCPC .............................................. 2-11 
§ 204.2 Survivorship before the SCPC ............................................. 2-13 

§ 205 Representation ................................................................................. 2-13 

§ 205.1 Representation under the SCPC ........................................... 2-13 
§ 205.2 Representation before the SCPC .......................................... 2-16 

§ 206 Half blood kindred ........................................................................... 2-17 
§ 206.1 Half blood kindred under the SCPC .................................... 2-17 
§ 206.2 Half blood kindred before the SCPC ................................... 2-19 

§ 207 Afterborn heirs ................................................................................. 2-20 
§ 207.1 Afterborn heirs under the SCPC .......................................... 2-20 

§ 207.2 Afterborn heirs before the SCPC ......................................... 2-21 
§ 208 Adopted children ............................................................................. 2-22 

§ 208.1 Adopted children under the SCPC ....................................... 2-22 
§ 208.2 Adopted children before the SCPC ...................................... 2-23 

§ 209 Illegitimate inheritance .................................................................... 2-24 

§ 209.1 Inheritance by illegitimate children under the SCPC .......... 2-24 

§ 209.2 Inheritance by illegitimate children before the SCPC ......... 2-31 

§ 210 Limitation on inheritance by parents ............................................... 2-33 
§ 210.1 Limitation on inheritance by parents under the SCPC ......... 2-33 
§ 210.2 Limitation on inheritance by parents before the SCPC ....... 2-34 

§ 211 Inheritance by aliens (non-U.S. citizens) ......................................... 2-34 



 

§ 211.1 Inheritance by aliens (non-U.S. citizens) under the 
SCPC .............................................................................................. 2-34 

§ 211.2 Inheritance by aliens (non-U.S. citizens) before the 
SCPC .............................................................................................. 2-35 

§ 220 Transfers of expectancies ................................................................ 2-35 
§ 220.1 Transfers of expectancies under the SCPC .......................... 2-35 
§ 220.2 Transfers of expectancies before the SCPC ......................... 2-36 

§ 221 Releases ........................................................................................... 2-36 
§ 221.1 Releases under the SCPC ..................................................... 2-36 
§ 221.2 Releases before the SCPC .................................................... 2-36 

§ 223 Advancements ................................................................................. 2-37 

§ 223.1 Advancements under the SCPC ........................................... 2-37 
§ 223.2 Advancements before the SCPC .......................................... 2-38 

§ 230 Debts to decedent ............................................................................. 2-39 
§ 230.1 Debts to decedents under the SCPC..................................... 2-39 
§ 230.2 Debts to decedents before the SCPC ................................... 2-39 

CHAPTER 3 WILLS ............................................................................................... 3-1 
§ 301 Requirements for validity: Testator ................................................... 3-1 

§ 301.1 Age ......................................................................................... 3-1 
§ 301.2 Mental capacity ...................................................................... 3-2 
§ 301.3 Insane delusion..................................................................... 3-10 
§ 301.4 Undue influence ................................................................... 3-11 

§ 302 Execution requirements ................................................................... 3-19 
§ 302.1 Statutory Formalities ................................................................. 3-19 
§ 302.2 Witness competency ............................................................ 3-25 

§ 302.2(a) Interested witnesses and the purging statute ............ 3-25 
§ 303 Self-proof ......................................................................................... 3-27 
§ 304 Choice of law ................................................................................... 3-34 

§ 305 Conditional wills.............................................................................. 3-35 
§ 310 Revocation ....................................................................................... 3-37 

§ 310.1 By act ................................................................................... 3-38 
§ 310.1(a) Lost will ................................................................... 3-39 

§ 310.2 By operation of law .............................................................. 3-41 

§ 310.2(a) Marriage ................................................................... 3-41 
§ 310.2(b) Divorce ..................................................................... 3-47 

§ 310.2(c) Omitted children ...................................................... 3-56 
§ 311 Revival ............................................................................................. 3-59 
§ 312 Dependent relative revocation ......................................................... 3-63 
§ 320 Components of the will.................................................................... 3-65 
§ 321 Incorporation by reference ............................................................... 3-65 



 

§ 322 Events of independent significance ................................................. 3-66 
§ 323 Separate writing identifying personal property bequest; 
personal property memorandum .................................................................. 3-67 
§ 330 Construction..................................................................................... 3-70 

§ 330.1 No-contest provisions .......................................................... 3-70 
§ 331 Rules of construction ....................................................................... 3-73 

§ 331.1 Treatment of half-bloods, illegitimates, and adopteds ......... 3-76 
§ 331.2 Will construed to pass all of the testator’s property ............ 3-77 
§ 331.3 Anti-lapse ............................................................................. 3-78 
§ 331.4 Lapsed devises ..................................................................... 3-80 
§ 331.5 Abatement ............................................................................ 3-82 

§ 331.6 Satisfaction (ademption by satisfaction) .............................. 3-84 
§ 331.7 Ademption............................................................................ 3-85 
§ 331.8 Accretion of specifically-devised securities ........................ 3-90 
§ 331.9 Nonexoneration .................................................................... 3-93 
§ 331.10 Exercise of powers of appointment...................................... 3-95 
§ 331.11 Devise passes fee simple ...................................................... 3-95 
§ 331.12 Non-SCPC rules of construction .......................................... 3-99 
§ 331.13 Evidence ............................................................................. 3-100 

§ 331.13(a) Resolving ambiguities in wills ............................... 3-101 
§ 331.13(b) Resolving ambiguities in nonprobate documents .. 3-106 
§ 331.13(c) To prove attorney malpractice ............................... 3-109 
§ 331.13(d) Dead man’s statute ................................................. 3-116 

§ 331.13(e) Attorney-trustee communications .......................... 3-119 
§ 340 Limitation of devises ..................................................................... 3-125 
§ 341 Contracts relating to wills .............................................................. 3-125 
§ 342 Possible non-contract enforcement ................................................ 3-129 
§ 343 Disclaimer ...................................................................................... 3-133 

§ 343.1 Disclaimer by fiduciary...................................................... 3-146 
§ 343.2 Representation under intestacy after disclaimer ................ 3-147 
§ 343.3 Transferor’s direction in anticipation of disclaimer ........... 3-147 

§ 344 Slayer’s act .................................................................................... 3-149 
§ 350 Spousal protection ......................................................................... 3-152 

§ 351 History of family protection .......................................................... 3-152 
§ 351.1 Dower and curtesy ............................................................. 3-153 
§ 351.2 Homestead exemption ........................................................ 3-154 

§ 352 The elective share .......................................................................... 3-158 
§ 352.1 Calculation of elective share and application of 

property to satisfy elective share .................................................... 3-161 
§ 352.2 Classification and distribution rules................................... 3-169 

§ 352.3 Right to demand conversion to unitrust ............................. 3-171 



 

§ 352.4 Avoidance of the elective share ......................................... 3-173 
§ 352.4(a) Revocable trusts ..................................................... 3-173 
§ 352.4(b) Other nonprobate avoidance techniques ................ 3-179 
§ 352.4(c) The QTIP “semi-avoidance” technique ................. 3-180 

§ 352.5 Constitutionality of the elective share................................ 3-183 
§ 352.6 Waivers of elective share ................................................... 3-186 

§ 352.6(a) Before the enactment of the elective share ............ 3-187 
§ 352.6(b) After the enactment of the elective share ............... 3-189 

§ 352.7 Failure to properly present claim ....................................... 3-190 
§ 353 Exempt property ............................................................................ 3-198 
§ 360 Qualification as surviving spouse .................................................. 3-200 

§ 360.1 Common law marriage ....................................................... 3-204 
§ 370 Modifying wills ............................................................................. 3-207 
§ 371 Family settlement agreements ....................................................... 3-207 
§ 372 Tax apportionment ......................................................................... 3-213 
§ 373 Tortious interference with an inheritance ...................................... 3-220 

§ 373.1 South Carolina law ............................................................. 3-221 
§ 373.2 Arguments for adopting tortious interference with an 

inheritance ...................................................................................... 3-223 
§ 373.3 South Carolina federal court view ..................................... 3-225 
§ 373.4 Federal jurisdiction ............................................................ 3-228 

CHAPTER 4 WILL SUBSTITUTES: NONPROBATE TRANSFERS ............................ 4-1 
§ 400 Will substitutes generally .................................................................. 4-1 
§ 401 Multiple-party accounts ..................................................................... 4-2 

§ 401.1 Rights among parties.............................................................. 4-7 
§ 401.2 Protection of financial institutions ....................................... 4-18 
§ 401.3 Creditors’ rights ................................................................... 4-23 

§ 402 Nontestamentary transfers other than multiple-party accounts ....... 4-24 

§ 402.1 Creditor’s rights in nonprobate assets other than 
multiple-party accounts .................................................................... 4-30 

§ 402.2 Joint tenancies with right of survivorship ............................ 4-31 
§ 402.3 Uniform Transfer on Death Securities Act .......................... 4-34 
§ 402.4 Safe deposit box access ........................................................ 4-38 

CHAPTER 5 TRUSTS ............................................................................................. 5-1 
§ 500 Trusts ................................................................................................. 5-1 

§ 501 Creation of trusts ............................................................................... 5-2 
§ 501.1 Intent ...................................................................................... 5-8 
§ 501.2 Methods of creating express trusts ......................................... 5-8 

§ 502 Parties to a trust ............................................................................... 5-11 
§ 503 Trust compared to other property relationships ............................... 5-13 



 

§ 504 Secret and semi-secret trusts............................................................ 5-13 
§ 505 Revocability of trusts ....................................................................... 5-14 

§ 505.1 Creditors’ claims .................................................................. 5-17 
§ 506 Pour-over wills ................................................................................ 5-18 
§ 507 Effect of revocation by divorce statutes on inter vivos trusts.......... 5-22 
§ 508 Creditors’ rights to trust property .................................................... 5-23 

§ 508.1 Creditors of the settlor ......................................................... 5-23 
§ 508.2 Creditors of the beneficiary ................................................. 5-24 

§ 508.2(a) Spendthrift provisions .............................................. 5-25 
§ 508.2(b) Discretionary trusts .................................................. 5-27 
§ 508.2(c) Support trusts ........................................................... 5-31 

§ 508.2(d) Blended or combination trusts ................................. 5-32 
§ 509 Modification and early termination of irrevocable and 
unamendable trusts....................................................................................... 5-33 
§ 510 Charitable trusts ............................................................................... 5-41 
§ 511 Modification of charitable trusts ...................................................... 5-44 
§ 512 Constructive trusts ........................................................................... 5-48 
§ 513 Resulting trusts ................................................................................ 5-51 

CHAPTER 6 POWERS OF APPOINTMENT ............................................................. 6-1 
§ 600 South Carolina law of power of appointment .................................... 6-1 
§ 601 Overview of powers ........................................................................... 6-1 
§ 602 Classification by object ..................................................................... 6-3 

§ 602.1 General Powers ...................................................................... 6-3 
§ 602.2 Special Powers ....................................................................... 6-4 
§ 602.3 Relation Back Theory ............................................................ 6-5 

§ 603 Classification by timing ..................................................................... 6-5 
§ 603.1 Presently exercisable .............................................................. 6-6 
§ 603.2 Testamentary .......................................................................... 6-6 

§ 604 Creation ............................................................................................. 6-6 
§ 605 Exercise of powers of appointment ................................................... 6-8 

§ 605.1 Express exercise ..................................................................... 6-8 
§ 605.2 Implied exercise ................................................................... 6-10 
§ 605.3 Contracts to Exercise ........................................................... 6-12 

§ 605.4 Release ................................................................................. 6-13 
§ 605.5 Ineffective exercise and failure to exercise .......................... 6-15 

§ 605.5(a) Capture and blending ............................................... 6-16 
§ 605.5(b) Application of anti-lapse provisions ........................ 6-17 

§ 605.6 Special questions with special powers ................................. 6-19 
§ 605.6(a) Appointment in trust ................................................ 6-19 
§ 605.6(b) Appointment by further appointment....................... 6-20 



 

§ 605.6(c) Exclusivity ............................................................... 6-21 
§ 605.6(d) Invalid exercise and fraud on the power .................. 6-22 

§ 606 Third party rights ............................................................................. 6-23 
§ 606.1 Rights of creditors of the donee ........................................... 6-23 
§ 606.2 Rights of surviving spouse of donee .................................... 6-25 

CHAPTER 7 THE RULE AGAINST PERPETUITIES ................................................ 7-1 
§ 700 The Rule Against Perpetuities ........................................................... 7-1 
§ 701 The statutory South Carolina Rule Against Perpetuities ................... 7-1 

§ 701.1 The common law RAP: the first test under the SCRAP ........ 7-2 
§ 701.2 90-year wait-and-see: the second test under the SCRAP....... 7-5 

§ 701.3 Reformation: the third (unfailable) test under the 
SCRAP ............................................................................................... 7-5 

§ 701.4 Possible problems under the SCRAP ..................................... 7-6 
§ 701.5 Exceptions to the SCRAP ...................................................... 7-7 

§ 702 Powers of appointment and the rule against perpetuities .................. 7-9 
§ 702.1 Validity of the power ............................................................. 7-9 

§ 702.1(a) Special powers and general testamentary powers ...... 7-9 
§ 702.1(b) General presently exercisable powers ...................... 7-11 

§ 702.2 Validity of appointed interests ............................................. 7-11 
§ 702.2(a) Special powers and general testamentary powers .... 7-11 
§ 702.2(b) General presently exercisable powers ...................... 7-13 

§ 702.3 Treatment under SCRAP ..................................................... 7-13 

CHAPTER 8 POWERS OF ATTORNEY ................................................................... 8-1 
§ 801 Introduction ....................................................................................... 8-1 
§ 802 Specific Highlights of the SCUPAA ................................................. 8-2 
§ 803 Organization of the SCUPAA ........................................................... 8-3 

§ 803.1 Part 1: Definitions, Application, Durability, Powers, 
Duties, Termination, and Other Rules ............................................... 8-4 

§ 803.1(a) Definitions.................................................................. 8-4 
§ 803.1(b) Application ................................................................. 8-7 
§ 803.1(c) Durability ................................................................... 8-9 
§ 803.1(d) Formal Requirements ............................................... 8-10 
§ 803.1(e) Effect of Appointment of Conservator .................... 8-14 

§ 803.1(f) When Effective ........................................................ 8-15 

§ 803.1(g) Termination of POA and of Agent’s Authority; 
Revocation of the Power ............................................................ 8-18 

§ 803.1(h) Successors and Co-Agents; Powers; Liability ......... 8-21 
§ 803.1(i) Reimbursement ........................................................ 8-24 
§ 803.1(j) Acceptance by Agent ............................................... 8-24 
§ 803.1(k) Exculpation of Agent ............................................... 8-30 



 

§ 803.1(l) Review of Agent’s Conduct ..................................... 8-31 
§ 803.1(m) Damages for Breach of Duty ................................... 8-32 
§ 803.1(n) Resignation .............................................................. 8-33 
§ 803.1(o) Third Party Acceptance and Reliance ...................... 8-34 
§ 803.1(p) Miscellaneous Part 1 Provisions .............................. 8-41 

§ 803.2 Part 2: Reference and Incorporation of Powers ................... 8-42 
§ 803.2(a) Acts Requiring Specific Authorization .................... 8-42 
§ 803.2(b) General Reference of Powers................................... 8-46 

§ 804 Part 3: Reserved ............................................................................... 8-66 
§ 805 Part 4: Housekeeping ....................................................................... 8-66 

SUBJECT INDEX .......................................................................................................1 

TABLE OF AUTHORITIES .........................................................................................1 
 




