
i

Estate Planning in South Carolina

Second Edition
Volume IV

Table of Contents

   

CHAPTER 1

ESTATE LITIGATION IN SOUTH CAROLINA

1.1 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

< 1.101 Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

< 1.102 Applicable Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

1.2 Estate Litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

< 1.201 Procedural Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

1.3 Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

CHAPTER 2

A PRIMER ON ASSET PROTECTION IN SOUTH CAROLINA

2.1 Purpose and Scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

2.2 Moral and Philosophical Considerations . . . . . . . . . . . . . . . . . . . . . . . 42

2.3 Recent Trends and the Climate for Asset Protection . . . . . . . . . . . . . 47

< 2.301 The Climate for Asset Protection . . . . . . . . . . . . . . . . . . . . . . 47

< 2.302 How an Asset Protection Plan Is Implemented . . . . . . . . . . . . 50

< 2.303 Three Types of Creditors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54

2.4 Solvency and Exemptions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55

< 2.401 Statutory Exemptions in South Carolina . . . . . . . . . . . . . . . . . 57

< 2.402 Solvency Analysis for John B. Prudent: Two Scenarios . . . . . 61

2.5 Trust Planning . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 103

< 2.501 The Irrevocable Inter Vivos Marital Deduction QTIP Trust . 104

< 2.502 Spousal Limited Access Trust (SLAT) . . . . . . . . . . . . . . . . . 107



Table of Contents

ii

< 2.503 Irrevocable Gift Trust - Intentional Gift Trust (IGT) . . . . . . 109

2.6 Asset Protection for Children . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111

2.7 The Essential Elements of the Third-Party Created                      
Discretionary Trust . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115

2.8 Fraudulent Conveyances . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121

2.9 Ethics Advisory Opinion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 124

2.10 Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 125

Appendix 2-1 Financial Statement and Solvency Analysis . . . . . . . . . . . 127

Affidavit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129

Appendix 2-2 Dissecting the Charging Order in South Carolina . . . . . . 131

Appendix 2-3 Judgments and Charging Order Protection                          
in South Carolina . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132

CHAPTER 3

POST-MORTEM ESTATE PLANNING

3.1 The Post-Mortem Plan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137

< 3.101 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137

< 3.102 Topics Excluded . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138

< 3.103 Development and Documentation of the Plan . . . . . . . . . . . . 138

< 3.104 Time Sensitive Decisions and Actions . . . . . . . . . . . . . . . . . 139

3.2 Current Tax Laws Create New Tax Issues for Plans . . . . . . . . . . . . 140

3.3 Evaluate the Estate Plan for Potential Changes . . . . . . . . . . . . . . . . 143

< 3.301 Appointment of Fiduciaries . . . . . . . . . . . . . . . . . . . . . . . . . . 144

< 3.302 Changes Related to a Beneficiary’s Circumstances . . . . . . . 145

< 3.303 Unexpected Asset Ownership and Beneficiaries . . . . . . . . . . 145

< 3.304 Changes in the Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146

3.4 Drafting Flaws or Omissions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148

3.5 Gift, Generation-Skipping Tax, and Estate Issues . . . . . . . . . . . . . . 149

< 3.501 Gift Taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 149

< 3.502 Generation-Skipping Taxes . . . . . . . . . . . . . . . . . . . . . . . . . . 149



Table of Contents

iii

< 3.503 Estate Taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150

3.6 Income Tax Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151

< 3.601 Income Tax Return for Tax Year Prior to Death . . . . . . . . . . 151

< 3.602 Income Tax Return for Year of Death . . . . . . . . . . . . . . . . . . 153

< 3.603 Fiduciary Income Tax Return . . . . . . . . . . . . . . . . . . . . . . . . 154

3.7 Special Assets and Entities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 157

CHAPTER 4

ADVANCED TECHNIQUES IN ESTATE PLANNING

4.1 Grantor Retained Annuity Trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . 159

<  4.101 Gift Tax/Remainder Interest . . . . . . . . . . . . . . . . . . . . . . . . . 160

<  4.102 Estate Tax Consequences. . . . . . . . . . . . . . . . . . . . . . . . . . . . 161

<  4.103 Walton GRAT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 162

<  4.104 Grantor Trust Status. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 162

<  4.105 Generation-Skipping Transfer Tax Consequences . . . . . . . . 164

4.2 Charitable Lead Trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 164

<  4.201 Remainder Trust . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 165

<  4.202 Non-Grantor and Grantor Trusts . . . . . . . . . . . . . . . . . . . . . . 165

<  4.203 Charitable Lead Annuity Trusts and                              
Charitable Lead Unitrusts . . . . . . . . . . . . . . . . . . . . . . . . . . . 166

<  4.204 Generation-Skipping Transfer Tax Consequences . . . . . . . . 167

4.3 Spousal Lifetime Access Trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 168

4.4 Installment Sale to an Intentionally Defective Grantor Trust . . . . . 170

<  4.401 Intentionally Defective Grantor Trust . . . . . . . . . . . . . . . . . . 171

<  4.402 Initial Seed Gift and Guarantees . . . . . . . . . . . . . . . . . . . . . . 172

<  4.403 Income and Gift Tax Consequences . . . . . . . . . . . . . . . . . . . 173

<  4.404 Defined Value Clauses and Formula Clauses . . . . . . . . . . . . 173

<  4.405 Promissory Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 174

<  4.406 Advantages and Disadvantages . . . . . . . . . . . . . . . . . . . . . . . 175

4.5 Family Limited Partnerships . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 175

<  4.501 Formation Under State Law . . . . . . . . . . . . . . . . . . . . . . . . . 175



Table of Contents

iv

<  4.502 Legitimate Non-Tax Purpose . . . . . . . . . . . . . . . . . . . . . . . . . 176

<  4.503 Income Tax Considerations . . . . . . . . . . . . . . . . . . . . . . . . . . 177

<  4.504 Estate Planning Considerations . . . . . . . . . . . . . . . . . . . . . . . 178

<  4.505 Challenges by the IRS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 179

<  4.506 Family Limited Liability Companies . . . . . . . . . . . . . . . . . . . 183

4.6 Irrevocable Life Insurance Trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . 185

<  4.601 General Gift and Estate Tax Considerations with                         
Life Insurance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 186

<  4.602   Structure of Irrevocable Life Insurance Trust . . . . . . . . . . . . 188

<  4.603 Special Gift Tax Considerations with an ILIT . . . . . . . . . . . 189

<  4.604 Special Estate Tax Considerations for ILITs . . . . . . . . . . . . . 192

<  4.605 Generation-Skipping Transfer Tax Considerations . . . . . . . . 193

4.7 Qualified Personal Residence Trust . . . . . . . . . . . . . . . . . . . . . . . . . . 194

<  4.701 Requirements for a QPRT . . . . . . . . . . . . . . . . . . . . . . . . . . . 195

<  4.702 Estate and Gift Tax Considerations . . . . . . . . . . . . . . . . . . . . 197

<  4.703 Disadvantages of a QPRT . . . . . . . . . . . . . . . . . . . . . . . . . . . 198

<  4.704 Planning Considerations . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200

4.8 Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 202

Index . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 203


