
 

 
presented by 

The South Carolina Bar 
Continuing Legal Education Division 

 

2024 In the Best Interest of the 
Child: Guardian ad Litem Training 

and Update 
 

24-002 

Friday, January 26, 2024 

http://www.scbar.org/CLE 

 
 

SC Supreme Court Commission on CLE Course No. 242346 



Table of Contents 
 

 
 
Agenda ...................................................................................................................................................3  
 
Speaker Biographies .............................................................................................................................4  
 
GAL Kickstart: Setting the Stage for Handling Your First Case ....................................................8  
Jenny R. Stevens 
 
Courtroom Crossroads: The Intersection of Criminal Law & Family Law for the Child’s 
Advocate —No Materials Provided .....................................................................................................  
David M. Collins, Jr. 
 
Insight , Not Inference: The GAL’s Role in Illuminating, Not Deciding, the Facts — No materials 
provided .................................................................................................................................................  
Jennifer M. Creech 
 
The Invisible Wedge: Tools to Uncover, Navigate, Heal, & Halt Alienation and Alienating 
Behaviors   .............................................................................................................................................19  
Leslie Armstrong, Dr. Yvonne Parnell 
 
Parenting in an Changing World: Crafting  Parenting Plans for the 21st Century Family ..........43  
Kristina Parise Noe 
 
Silent Choices, Loud Changes: The GAL’s Role in Proving Substantial Changes when the 
Parents Fail to Do So at Trial– materials will be provided at a later date. .....................................  
Jenny R. Stevens 
 
Child Custody and Visitation Case Law Update ...............................................................................82  
Gregory S. Forman 
 
 
 
 
 
 
 
 
 

 

SC Bar-CLE publications and oral programs are intended to provide current and accurate information 
about the subject matter covered and are designed to help attorneys maintain their professional 
competence. Publications are distributed and oral programs presented with the understanding that the SC 
Bar-CLE does not render any legal, accounting or other professional service. Attorneys using SC Bar-CLE 
publications or orally conveyed information in dealing with a specific client's or their own legal matters 
should also research original sources of authority. 
 
©2024 by the South Carolina Bar-Continuing Legal Education Division. All Rights Reserved 
 
THIS MATERIAL MAY NOT BE REPRODUCED IN WHOLE OR IN PART WITHOUT THE 
EXPRESS WRITTEN PERMISSION OF THE CLE DIVISION OF THE SC BAR. 
 
TAPING, RECORDING, OR PHOTOGRAPHING OF SC BAR-CLE SEMINARS OR OTHER LIVE, 
BROADCAST, OR PRE-RECORDED PRESENTATIONS IS PROHIBITED WITHOUT THE EXPRESS 
WRITTEN PERMISSION OF THE SC BAR - CLE DIVISION. 



 
2024 In the Best Interests of the Child: Guardian ad Litem 

Training and Update 
January 26, 2024 

 
This program qualifies for 6.0 MCLE 

SC Supreme Commission on CLE Course code:  Live In- person #242346; Webinar 
#242345ADO 

 

8:50 a.m.  Welcome and Opening Remarks 
Jenny R. Stevens, Esq. 
The Stevens Law Group, LLC 

 
9:00 a.m.  GAL Kickstart: Setting the Stage for Handling Your First GAL Case 

Jenny R. Stevens, Esq. 
The Stevens Law Group, LLC 

 
9:30 a.m.  Courtroom Crossroads: The Intersection of Criminal Law & Family Law 

for the Child’s Advocate 
David M. Collins, Jr., Esq. 
The Stevens Law Group, LLC 

 
10:15 a.m.  Morning Break 
 
10:30 a.m.  Insight, Not Inference: The GAL's Role in Illuminating, Not Deciding, 

the Facts 
Jennifer M. Creech, Esq. 
Law Office of Jennifer M. Creech, LLC 

 
11:15 a.m.  The Invisible Wedge: Tools to Uncover, Navigate, Heal, & Halt 

Alienation and Alienating Behaviors 
Leslie Armstrong, Esq. 
Armstrong Family Law, LLC 
Dr. Yvonne M. Parnell 

 
12:15 p.m.  Lunch (on your own) 
 
1:30 p.m. Parenting in a Changing World: Crafting Parenting Plans for the 21st 

Century Family 
Kristina Parise Noë, Esq. 
Parise & Noë Law Firm, P.A. 

 
2:30 p.m.  Silent Voices, Loud Changes: The GAL’s Role in Proving Substantial 

Changes when the Parents Fail to Do So at Trial 
Jenny R. Stevens, Esq. 
The Stevens Law Group, LLC 

 
3:15 p.m.  Afternoon Break 
 
3:30 p.m.  Child Custody and Visitation Case Law Update (2022-2024) 

Gregory S. Forman, Esq. 
Gregory S. Forman, PC – Charleston, SC 

 
4:15 p.m.  Advice from the Trenches – GALs & Trial Attorneys Top Tips for New 

GALs 
Panel of Various Speakers from Today’s Program 

 
4:45 p.m.  Adjourn 



2024 In the Best Interests of the Child: 
Guardian ad Litem Training  

and Update 
  

 SPEAKER BIOGRAPHIES 
(by order of presentation) 

 
Jenny R. Stevens 

The Stevens Law Group, LLC 
(course planner) 

 

Jenny is the owner of The Stevens Law Group, LLC in Spartanburg. She was born and raised in 
Charleston, South Carolina, and is a graduate of the College of Charleston and Charleston School of 
Law. Prior to moving to Spartanburg, she helped form the Charleston County Custody Fast-Track 
Committee, which she co-chaired. She was trained and certified as a Volunteer Guardian ad Litem 
during her first year of law school. Following her certification, she devoted her pro bono service 
work to representing many children involved in abuse and neglect cases in the Charleston County 
Family Court. These cases, along with her own personal experience with divorce inspired her to 
practice family law in a way that focuses not only on the legal aspect of domestic relations, but also 
on the impact these events have on the individuals involved. 
 
Jenny is a member of the Spartanburg County Bar Association, the Greenville Bar Association, the 
South Carolina Bar, the Association of Family and Conciliation Courts, the American Bar 
Association, and the South Carolina Women Lawyer's Association. Jenny is a frequent speaker at 
local, state, regional, and national continuing legal education seminars, and thoroughly enjoys 
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5th Editions of Marital Litigation in South Carolina. 
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GAL KICKSTART: SETTING THE STAGE FOR  
HANDLING YOUR FIRST GAL CASE 

 
by: Jenny R. Stevens, Esq. 
THE STEVENS LAW GROUP, LLC 

349 E. Main Street, Suite 200  
Spartanburg, SC 29302 
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INTRODUCTION  
 

Imagine you're stepping into a role where you have the power to bring positive change in a 

child's life amidst family turmoil. That's the essence of being a Guardian ad Litem (GAL) in South 

Carolina's family court. When embarking on such a journey it’s vital to understand this critical 

role, especially in private custody and visitation cases. 

You're here because you've chosen to be more than just a bystander in the complex world 

of family disputes. As new or aspiring GALs, you stand at the threshold of making significant 

differences in children's lives. This course will be your roadmap of sorts – one of many that you’ll 

hopefully reference through the years of your career. We'll delve into the nuts and bolts of what it 

means to be a GAL in South Carolina, equipping you with the knowledge and skills to navigate 

your first case, and all the ones that follow, with confidence, skill, and compassion.  

 

BEING THE CHILD’S VOICE IN THE COURTROOM 
 
Let's start by painting a picture of what a GAL does. Picture yourself as a detective, a voice, 

and a compass, all rolled into one. Your mission? To unearth the truth, advocate for a child's best 

interests, and guide the court towards decisions that serve those interests. 

The legal backdrop for your role is set by South Carolina law. It outlines when and why 

you're called to action and the boundaries within which you operate. But remember, your role is 

distinct from that of a child's attorney. You're there to focus on the child's best interests, not just 

their expressed wishes or, even, their legal rights, since you are their Guardian ad Litem, not their 

attorney. Your reports and any conclusions you reveal and recommendations you offer can sway 

court decisions on where a child lives or who they spend their time with as well as how that time 
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might be spent potentially for the remainder of their childhood. It's a role filled with responsibility, 

requiring a blend of empathy, impartiality, and a thorough knowledge of many areas of law that 

affect families, as well as an in-depth investigation that is articulately presented to both the 

litigators representing the parties and, ultimately, the court. You'll find yourself navigating through 

the maze of family dynamics, where every step you take can, and will at some level, leave a lasting 

imprint on a child's life. 

 

IT ALL STARTS WITH THE SOUTH CAROLINA GUARDIAN AD LITEM STATUTE 
 

Let’s now delve into what could be considered the backbone of our work as Guardians ad 

Litem – the South Carolina GAL Statute. Think of this statute as your trusty guidebook, one that 

you'll turn to time and again as you navigate the waters of family court.  

South Carolina, like most states, has its unique set of rules governing the appointment and 

duties of GALs in both private and institutional family court cases. These aren't just guidelines or 

suggestions for the most part; they are the rules of the game, defining how we play our part in the 

judicial system, and when we don’t adhere to them, we risk damaging the credibility of the results 

of our investigation which could negatively affect the children we seek to protect. Let’s look a little 

closer at what all is included in the statute: 

GETTING ‘CERTIFIED’ AS A GUARDIAN AD LITEM 

 The family court requires private guardians ad litem to be “certified” in order to accept 

appointments from the Court as a child’s GAL in a contested child custody case. However, despite 

this annual training and the prevalence of materials online that go into great detail about what 

qualifications and training guardians must have, there is often a misconception about what’s really 

necessary. It’s not enough to simply have a license to do another child-related or law-related job, 

such as a law license or a social worker license, etc. One must have very specific educational 

training completed before accepting the first GAL Appointment Order from a family court. And 

there is a specific number of hours of continuing education that must also be maintained every year 

to continue accepting those appointments.  

 Anyone wishes to be a certified GAL, who is not already a lawyer with an active law license, 

must also, as part of their initial education, observe three contested family court trials and 
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document their attendance using a form approved by Court Administration before serving as a 

GAL in any other case. 

 The GAL Statute lays this out very clearly in Section 63-3-820(A)(1-6) (below): 

 

SECTION 63-3-820. Qualifications.  
 
(A) A guardian ad litem may be either an attorney or a layperson. A person must 
not be appointed as a guardian ad litem pursuant to Section 63-3-810 unless he 
possesses the following qualifications:  
 
(1) a guardian ad litem must be twenty-five years of age or older;  
 
(2) a guardian ad litem must possess a high school diploma or its equivalent;  
 
(3) an attorney guardian ad litem must annually complete a minimum of six hours 
of family law continuing legal education credit in the areas of custody and 
visitation; however, this requirement may be waived by the court;  
 
(4) for initial qualification, a lay guardian ad litem must have completed a 
minimum of nine hours of continuing education in the areas of custody and 
visitation and three hours of continuing education related to substantive law and 
procedure in family court. The courses must be approved by the Supreme Court 
Commission on Continuing Legal Education and Specialization;  
 
(5) a lay guardian ad litem must observe three contested custody merits hearings 
prior to serving as a guardian ad litem. The lay guardian must maintain a 
certificate showing that observation of these hearings has been completed. This 
certificate, which shall be on a form approved by Court Administration, shall state 
the names of the cases, the dates and the judges involved and shall be attested to 
by the respective judge; and  
 
(6) lay guardians ad litem must complete annually six hours of continuing 
education courses in the areas of custody and visitation.  
 

 

 The statute also lays out very clearly who cannot be certified or appointed as a Guardian 

ad Litem in family court cases. See 63-3-820(B-E)(below): 

 

 (B) A person shall not be appointed as a guardian ad litem pursuant to 
Section 63-3-810 who has been convicted of any crime listed in Chapter 3 of Title 
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16, Offenses Against the Person; in Chapter 15 of Title 16, Offenses Against 
Morality and Decency; in Chapter 25 of Title 16, Criminal Domestic Violence; in 
Article 3 of Chapter 53 of Title 44, Narcotics and Controlled Substances; or 
convicted of the crime of contributing to the delinquency of a minor, provided for 
in Section 16-17-490.  
 
(C) No person may be appointed as a guardian ad litem pursuant to Section 63-3-
810 if he is or has ever been on the Department of Social Services Central Registry 
of Abuse and Neglect.  
 

 

 Lastly, the statute lays out for you how to provide proof to the Court in every case you’re 

appointed that you have met and continue to comply with the above requirements (See 63-3-

820(D-E)(below). It also has a provision for how the Court may appoint a lawyer to represent you 

(assuming you are not a lawyer) should the need arise. There are situations where even a lawyer 

GAL might require independent counsel, and it is possible for the family court to appoint one for 

them under this same provision: 

 

(D) Upon appointment to a case, a guardian ad litem must provide an affidavit to 
the court and to the parties attesting to compliance with the statutory 
qualifications. The affidavit must include, but is not limited to, the following:  
 
(1) a statement affirming that the guardian ad litem has completed the training 
requirements provided for in subsection (A);  
 
(2) a statement affirming that the guardian ad litem has complied with the 
requirements of this section, including a statement that the person has not been 
convicted of a crime enumerated in subsection (B); and  
 
(3) a statement affirming that the guardian ad litem is not nor has ever been on the 
Department of Social Services Central Registry of Child Abuse and Neglect 
pursuant to Subarticle 13, Article 3, Chapter 7.  
 
(E) The court may appoint an attorney for a lay guardian ad litem. A party or the 
guardian ad litem may petition the court by motion for the appointment of an 
attorney for the guardian ad litem. This appointment may be by consent order. 
The order appointing the attorney must set forth the reasons for the appointment 
and must establish a method for compensating the attorney.  
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 While many will argue that the next section of the statute is the absolute most important 

(“the responsibilities” section), I always emphasize the Qualifications section. The fact that our 

legislature and courts lay them out in such detail means that South Carolina takes them very 

seriously, and therefore so should you. If you truly intend to have an active GAL practice, you need 

to print these qualifications and check over them every year to ensure you meet all the necessary 

criteria year after year.  

 The training you’re required to maintain isn’t just about learning the ropes; it’s about 

preparing yourself for the unique challenges you’ll face in some of the most difficult cases a family 

court considers each year. And once you’re trained, the yearly certification should be your badge 

of honor, a testament to your readiness to take on this role for the children who need you the most. 

 While not specifically addressed within the statute, another critical part of your 

qualifications to take on specific cases is whether or not you’ve disclosed potential conflicts related 

to the specific case for which you’ve been asked to accept an appointment. Potential conflicts are 

like hidden rocks in your path, which you need to have a clear and consistent in-office process to 

identify and therefore avoid.  

Whether it’s a personal connection to someone involved in the case or a professional 

overlap, being aware of and transparent about potential conflicts is key. It’s about maintaining the 

integrity of your role and ensuring that your focus remains unclouded by personal biases, but it also 

avoids the uncomfortable and costly consequences of starting an investigation only to find out 

month into the case that you have a conflict that cannot or should not be waived, causing the parties 

(and the court) to start over in many aspects. This means lost money – for you, and the parties – 

but more importantly, it’s lost time for the children you were appointed to help. 

WHY ALL THIS MATTERS 

Why do we focus so much on these pre-appointment considerations? Because being a GAL 

is more than just a title; it’s a commitment. A commitment to impartiality, professionalism, and, 

above all, the wellbeing of children. These steps ensure that you’re not just willing but also 

thoroughly prepared and qualified to take on this significant responsibility. They offer the judge 

who may be approving your appointment after consultation with the parties’ attorneys or 

appointing you based on their own knowledge of you and your work product a level of comfort that 
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they are making a good decision for the family who has asked the Court for assistance in resolving 

their child custody or other child-related differences of opinion.  

 

EMBRACING LIFELONG LEARNING & MENTORSHIP 

Picture yourself embarking on an enriching journey as a Guardian ad Litem – a path where 

every step is an opportunity for growth and every challenge is a chance to learn. On this journey, 

two invaluable companions will be your guides: Continuing Education and Mentorship. 

Let’s talk about continuing education first. Imagine it as your ever-updating map in the 

dynamic landscape of family law and child advocacy. The laws evolve, new research emerges, and 

best practices in child advocacy are continually refined. By engaging in ongoing education, you 

ensure that your knowledge and skills remain sharp, relevant, and effective. Think of each seminar, 

workshop, or training session as a chance to add new tools to your GAL toolkit, tools that will help 

you navigate the complexities of each unique case with greater expertise. 

I’ve had an active Guardian ad Litem practice for over 15 years now, and I still enroll in 

courses and CLEs almost every month of the year to keep myself aware of and educated on all 

aspects of the law and societal changes that may affect the children I represent in Family Court. I 

take courses even when I won’t be awarded any CLE credit to meet our annual attorney license 

minimums and I take courses that have nothing to do with the law at all.  

I keep my firm library stocked with resources from every discipline from law to psychology 

to sociology to child development, and I refer to them often when offering advice or guidance to 

attorneys representing parents, judges who are trying to decide how to craft an order, families 

seeking advice on how to make the best parenting plan for their children, and even to the children 

I meet in my cases, on how to handle what they’re facing in these cases. These are all “best 

practices” that my own mentors handed down to me to navigate the cases I’m appointed to in the 

best ways possible. And the advice has proven to be true year after year. 

Now, onto mentorship. Remember, no journey is meant to be walked alone. Having a 

mentor is like having a seasoned traveler by your side. These are individuals who've been where 

you are now, navigated the challenges you face, and learned valuable lessons along the way. In your 

first few cases especially, a mentor can be your sounding board, your advisor, and sometimes, your 
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beacon of hope. They can provide practical advice, share insights from their experiences, and offer 

the kind of support that only someone who truly understands the role can.  

This seminar is a perfect opportunity to reach out to the other attendees and find new 

mentors from around the state. I have mentors who practice in almost every county in the state and 

will always continue to build my network of GAL mentors. The times those connections have been 

able to walk me through things in cases that their resident judges are looking for when a GAL 

presents a report cannot be quantified at this point in my career, but they have been invaluable to 

me as a professional, but also to my ability to properly advocate for the best interests of the children 

I represent. 

Why emphasize these resources, especially in your early cases? Because the world of a GAL 

is both challenging - both emotionally and professionally - and it’s ever-changing. Each case you 

take on is a new story, with its unique family and their unique nuances and complexities. That’s 

before you take into consideration the nuances of each county you may be appearing in while doing 

this work. By leaning on the wisdom of mentors and staying abreast of the latest developments 

through continuing education, you not only enhance your capability to make a positive impact but 

also navigate your GAL journey with more confidence and much less uncertainty. 

Embracing mentorship and ongoing learning is a commitment – a commitment to 

excellence in your role as a GAL. It’s an acknowledgment that being good at what you do means 

you will never stop learning and you will never hesitate to seek guidance when it’s needed. It’s also 

a commitment to learning everything you can beyond the basics and always exceeding the 

minimum standards required by this role. This commitment not only benefits you professionally 

but, more importantly, it benefits the children and families whose lives you touch. 

 

FINAL THOUGHTS 

Stepping into the role of a Guardian ad Litem is more than just taking on another new case; 

it’s embarking on quite a noble path. A path where your insight, dedication, and compassion can 

profoundly influence a child’s life journey. Armed with a deep understanding of the South Carolina 

GAL and other child- and family-related statutes, prepared through rigorous training, meeting 

strict qualifications, and guided by the invaluable resources of continuing education and 

mentorship, you are not just ready but empowered to make a meaningful difference. As you 
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navigate through your first cases and beyond, let your commitment to the best interests of the 

children you’re appointed to represent be your guiding star. Always remember, in the complex 

tapestry of family court, your role is pivotal – you are the voice that champions what is best for a 

child's future. Embrace this journey with an open heart and a keen mind, for every step you take 

has the power to shape a better tomorrow for the children you represent.  
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Parenting in a 
Changing World:

Crafting Parenting Plans for 
the 21st Century Family



When Did Parenting Plans Become a 
Thing in South Carolina? 

The Supreme Court of South Carolina

Re: Temporary Hearings in Family Court

ORDER [November 21, 2012]

Pursuant to Article V, Section 4 of the South Carolina Constitution,

IT IS ORDERED that the following procedures shall apply to all Temporary Hearings 

scheduled after the date of this Order: 

           8. Each party shall submit at the Temporary Hearing a Financial Declaration, a 

Background Information Sheet Form SCCA 459 (11/12), and a proposed parenting plan pursuant 

to S.C. Code Section 63-15-220 if custody is contested.



What Does Section 63-15-220 Say 
About Parenting Plans?

   (A) At all temporary hearings where custody is contested, each parent must 
prepare, file, and submit to the court a parenting plan, which reflects parental 

preferences, the allocation of parenting time to be spent with each parent, and major 
decisions, including, but not limited to, the child's education, medical and dental care, 

extracurricular activities and religious training. However, the parties may elect to 
prepare, file, and submit a joint parenting plan. The court shall issue temporary and 

final custody orders only after considering these parenting plans; however, the failure 
by a party to submit a parenting plan to the court does not preclude the court from 

issuing a temporary or final custody order.
   (B) At the final hearing, either party may file and submit an updated parenting plan 

for the court's consideration.
   (C) The South Carolina Supreme Court shall develop rules and forms for the 

implementation of the parenting plan.







Initial Thoughts
• Just another “form.” Wasted time.
• We have affidavits: What good are these?
• We have the “go-bys” already! We walk into Court and 

sometimes already feel like we know what the judges are 
likely to do insofar as the basics are concerned, particularly on 
each parent’s responsibilities and restrictions when the 
children are in his/her care.
⚬ Judge Brown’s terms
⚬ Judge Morris’s terms
⚬ Judge Snelgrove’s terms 
⚬ Recently, the 11th circuit sent out its own perferred terms.



So, What is the Purpose of 
the Parenting Plan?

• Not all cases are made the same, despite the “standards.”
• These plans are the first, best opportunity to let the Judges and 

Guardians know any particular concerns of the case; what makes 
this case different? What needs do these children have that others 
do not?
⚬ Is there drug/ alcohol abuse?
⚬ Are there special needs involved?

￭ Special medical needs?
￭ Learning disabilities?

⚬ Particular concerns that aren’t typically addressed, but need to 
be.



So, What is the Purpose of the 
Parenting Plan? cont.

• They help to establish expectations for the client as well, from the outset.
⚬ Parents need to have their own plan for how to navigate the “new 

normal,” and need to be able to explain that plan to a Judge and a 
Guardian ad Litem. 
￭ Parenting plans can be used to gather scattered thoughts and to shoot 

down wild expectations.
• I.e., a client who feels that supervision is necessary; why? How 

does that get implemented? Who is the supervisor and are they 
willing to fill that role? What is the time-frame for supervised 
visits?

• If the parent can’t explain to you what they think is best for their 
children and why, then it shouldn’t be included in the parenting 
plan. 



As much as Parenting 
Plans are for Temporary 
Hearings and the Judge 

deciding the initial 
custody and visitation 
terms, they are also for 

the Guardian ad Litem as 
well. 



If you are an attorney, what considerations should you 
be making when drafting a Parenting Plan so that the 

Guardian as Litem appointed at the Temporary Hearing 
can begin their investigation with the best foot forward 

for your client?  

Attorney Considerations When 
Drafting Parenting Plans



Attorney Considerations When 
Drafting Parenting Plans cont.

• Look at the parenting plan form itself; it is already set up for you to address the biggest 
issues.

• However, are you confined to the form itself? NO!
⚬ Unless you think your case is so simple, so straightforward that you wont need to 

elaborate on much of anything, there isn’t a lot of room on the actual form.
⚬ Consider attaching fully fleshed out terms in one place that if approved by the Judge 

at the hearing, can be easily converted into a Temporary Order.



EXAMPLE
Submitted on behalf of Plaintiff/Mother













Start with Custody
• Sole vs. Joint 
• If your client is alright with a form of joint custody, be sure to define what 

that means.
⚬ If the client believes that he/she is better suited to make decisions 

about healthcare because they are a doctor or nurse or other 
healthcare practitioner, ask for it clearly and then explain why in your 
affidavit. Same idea for education decisions and a teacher/professor. 

• Clearly explain what the expectations should be with regards to the 
sharing of information between parents when making major decisions. 
(You can also address this later in the parenting rights and restrictions, but 
you can also bring it up here as well).



Custody cont.

• How many times have we all read something like, “The 
primary parent shall consult with the secondary parent on 
all major decisions, but in the event of a dispute, the 
primary parent shall be the final decision maker for the 
best interests of the children.” 
⚬ Timeliness? When is it too little time for consultation? 



Parenting Schedules 
• Lots to consider here; again, clarity is your friend.
• Things to note for the Judge and Guardian: 

⚬ For the regualr schedule, is your client comfortable with the “standard” and 
explaining why they are the more appropriate person to have a majority of the 
time, particularly during the school year?
￭ Are pick-ups and drop-offs on the weekend a bad idea because the parties 

do not get along well, so that to and from school (Friday-Monday) is a 
better alternative? Or is one parent chronically forgetful of bags/ gear for 
the children so that exchanges at homes (Friday-Sunday) are a better 
plan?



Parenting Schedules cont. 
• For the Holiday schedule, are there special days for your extended family vs. the 

other parent’s extended family? 
⚬ I.e., are your children used to going to the paternal grandparents’ home on 

Christmas Eve and maternal grandparents’ home on Christmas Day? That 
might be a provision you want to carry forward and making note of it for the 
Court and for the Guardian to investigate could go a long way to maintaining 
those traditions and the sense of normalcy for the children.

⚬ Do there need to be restrictions of any kind, i.e., supervision, a phased in 
schedule, alcohol or drug testing? (Can also deal with in the Restrictions, but 
likely wise to address here in some capacity.)

• For each of these conditions, set forth the clear plan and then do any explaining 
that you need to in your affidavit.



Restrictions
• This is really where you can get into the important things that a Guardian has 

more sway over and that a Guardian should really pay attention to.
• Standard Restrictions

⚬ Where is it important to propose changes to the “standards?” 
￭ Possibly when you have children who have special needs of some sort. 

Example:
•  A child with multiple therapies during the week, i.e., a child with 

autism having speech, OT, and PT.
⚬ Who takes the child and who picks up? Should both parents be 

allowed to attend? What happens to weeknight visitation? 
• Tutoring for grades



Restrictions cont. 
• When there are allegations of serious bad behaviors, make sure you have a 

solution.
• Examples:

⚬ Alcoholism/ drug use 
• Alcohol testing? How to test? Financial considerations? 
• Drug testing? Can a parent request a test? Are you asking for the 

Guardian to? What are the limitations?
• Exposure to a paramour(s)

⚬ Do we need a greater level of restraint, i.e., a specific person mentioned?
⚬ Are there same sex considerations needed? 

￭ I.e., Rather than some language saying “someone of the opposite sex,” 
should it refer to “someone with whom the parent is involved in a romantic 
or sexual relationship with”?

⚬ DEFINE OVERNIGHT



• Guns
⚬ Not even typically addressed in the standards

￭ Has there been violence or threats of violence to warrant a request that 
guns be removed from the home? 

￭ Is there a complaint that the guns are simply not kept in a safe location, 
i.e., a gun safe?

• Communication Issues
⚬ What is reasonable contact for parents and children?

￭ FaceTime?
￭ Ages?
￭ Children having their own phones?
￭ Is there too much contact from one parent on other parents time? Do you 

need to implement a window of time for access?
￭ Our Family Wizard or some other communication tool for co-parenting?

Restrictions cont. 



• Unfortunately, there are also very dumb reasons you may want to suggest 
additional restraints on behaviors. But if there are problems that endanger the 
child, THIS is where you let the Court and the Guardian know. The world is your 
oyster, and even if the Judge doesn’t agree that a restraint needs to be 
implemented, you are still on record that your client believes there is a problem, 
and now the Guardian is aware as well.
⚬ Does a parent not use life jackets on boats?
⚬ Does a parent not use appropriate car/ booster seats?
⚬ Screen time/ video game limitations? 

Restrictions cont. 



What Should a Guardian Look for 
in a Parenting Plan? 

Now that we have helped craft a parenting plan to alert 
the Court and the Guardian of the many problems that 
the client believes they have, let’s reverse it. You are a 
Guardian appointed on a new case, and as part of the 
document dumps from the lawyers, you receive copies 
of the proposed parenting plans from the Temporary 

Hearing.
What should you be looking for? 



What Should a Guardian Look for 
in a Parenting Plan? 

• Is it the “standard” form, with no real additional information provided, no 
attachment?

• If it appears that there is additional information, try to review it prior to your 
initial meeting with the parties so that you ask about any immediate issues. 

      (Lawyers, please try to send your packets first thing☺)
⚬ Guardians cannot speak to custody and visitation issues generally by 

statue and case law, save and except for where a judge expressly 
orders it.
￭ But are there safety concerns? Typically, this is where the area gets 

a little grey. 
￭ Look to the custody and visitation requests in the parenting plans 

versus what was ordered by the Judge.



What Should a Guardian Look for 
in a Parenting Plan? cont.

⚬ Most of the time, Guardians aren’t present to hear what exactly the Judges say 
at the ruling, so reviewing the differences between the proposals and what 
was ordered may give some hints. Or, at the very least, it may lead you to ask 
questions of the attorneys or the parties in the initial meetings.

⚬ Maybe there are no safety issues, but one parent clearly references special 
holidays for the family, and the other parent keeps things generic - not 
amending the parenting plan at all.
￭ As the Guardian you may ask why that is?

• Does one parent value consistency more than the other?
• Would it reasonable to follow through on what the “old” system was 

or would it potentially take away from the changes that must be made 
with two households? 

• Is this about a failure to co-parent or has one person simply always 
made the decisions in the past?



o If there are safety issues, did the court ask you to quickly investigate and to 
give recommendations on an expedited basis?
▪ If so, what does the parent being supervised think of the concerns and how 

are they proposing to resolve them?
• As an example, has it been alleged that there is alcohol abuse? Does the 

parent acknowledge a problem, deny, somewhere in the middle? And if 
they admit anything at all, are they willing to put in the work to make the 
child and the other parent (and the Court) feel better about the 
circumstances? 

What Should a Guardian Look 
for in a Parenting Plan? cont.



What Should a Guardian Look 
for in a Parenting Plan? cont.

oYou will want to review and compare both parent’s plans and of course, feel 
free to think outside the box and take your own experiences into account 
when making recommendations regarding safety issues. Sometimes, your 
ability to do that—to think of something maybe the attorneys or the parents 
haven’t considered—will greatly help the parties resolve the case by 
agreement in the end.

• If there isn’t a requirement that you provide an immediate initial report, and 
the Court felt that the safety issues do not rise to that level, you should still 
take those types of things into account in your initial investigation and 
consider issuing a letter or report of some kind early on. 



• As it is for the drafting attorneys, the place where the parenting plans 
can have the biggest impact for Guardians are the rights and restraints. 
oAgain, what is different from the “standard form” and how do the 

parties differ in what they think is appropriate?
▪One thing for a Guardian to immediately consider, and possibly 

even ask the clients about: are they even aware of what they’re 
asking for?
•No disrespect to our lovely, talented, Family Court Bar, but we 

don’t always explain things well to our clients. Or our clients 
don’t want to hear it. Sometimes it takes a neutral third party to 
push a bit and ask, “WHY are you asking for this, specifically? 
What do you hope to get out of it? Is it necessary? Do you see 
this being a long-term solution?”

Interpreting Rights and 
Restraints as a Guardian



Interpreting Rights and 
Restraints as a Guardian

▪Suddenly, something that you thought was an issue, really isn’t, or 
something you thought wasn’t as big of a deal, now should be looked 
into more quickly.

• Other Considerations: There are really endless ideas that you can get for 
your investigation through digging into an expanded parenting plan. If a 
request to the court is unique or ANYTHING seems out of the ordinary, it 
gives you a place to start, at the very least.



• Examples: 
oParenting Plans and Witnesses

▪You are reading over the parenting plan, and you see that a child is engaged 
in therapies for their special needs, including speech therapy, OT and PT, all 
throughout the week. However, you look to the intake forms that the parties 
so kindly filled out for you before your first meetings, and neither has 
included them as potential witnesses for you. 

▪You’ll need to follow up to those providers about how the therapies are 
going. 
•Are there any problems between the parties that interfere with the 
therapeutic setting? Does one party support the therapies while the other 
does not?

Interpreting Rights and 
Restraints as a Guardian



Interpreting Rights and 
Restraints as a Guardian

oCrazy restraints requested by one parent for the other.
▪Not just the standard level of crazy we expect in Family Court!
•The over-the-top requests to limit a parent can work both ways: it can 
alert you to very serious bad behaviors by a parent that need to be 
limited, or it can alert you that a parent might be overly controlling or 
attempting to manipulate you and the court system to gain an 
advantage in the litigation. 



Final Thoughts

Lawyers:
Don’t feel like you are constrained by the 

“standard” parenting plan form. If the case calls for 
really particularized needs, then ask for them. That 

make require additional space to explain what is 
needed, and if it does, go for it. 



Final Thoughts

Guardians:
If you are lucky enough to get an expanded 

parenting plan (or two!), use the extra information 
to guide you in asking your questions of the parties 

and making your recommendations to the Court. 



Kristina Parise Noë,

Parise & Noë Law Firm, P.A.

Best of Luck to Everyone 
in your drafting!
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Child custody case law update since January 2022 

 By Gregory S. Forman 

  

http://www.gregoryforman.com/


Swain v. Bollinger, 435 S.C. 280, 866 S.E.2d 923 (2022) 

• TPR/Adoption case between Father and Maternal Grandfather (Grandfather) 

• Shortly after child’s birth, Grandfather obtained custody through DSS because both parents 

were using drugs 

• Mother eventually rehabilitated but Father continued to use drugs, engage in criminal behavior, 

and stopped paying child support 

• Grandfather filed to terminate Father’s parental rights and to adopt the child 

• At trial the following year, the family court had concerns with Mother and Grandfather being 

listed as parents on the child’s birth certificate, despite neither Mother, Grandfather, nor the 

guardian ad litem having an issue with it 

• The family court found that Grandfather had proven grounds to terminate parental rights but 

failed to establish that termination would be in the child’s best interests. The court based its 

conclusion on the fact that the birth certificate would include Child’s grandfather and mother as 

parents and a denial of TPR and adoption would not affect Child’s stability since grandparents 

had legal custody 

• The Court of Appeals, in an unpublished opinion, affirmed. It acknowledging Father’s conduct 

could be grounds for TPR if this were a DSS adoption, but because the grandparents already had 

legal custody of Child, TPR would not promote stability 

• The Supreme Court granted certiorari and reversed 

o The family court granted undue weight to the birth certificate issue, especially as 

“neither Mother, Grandfather, nor the guardian ad litem expressed any reservations 

about listing Grandfather as Child’s father. Further, the modern day family structure 

reflects itself in many forms—a historical change from the nuclear family that society 

traditionally viewed as the norm.” 

o Supreme Court “reject[ed] the notion that because Grandfather already has custody, 

TPR and adoption would not promote stability for the child. Custody and adoption are 

clearly two distinct statuses, with the latter providing a level of permanency that a 

custody determination cannot. Without the adoption, Father would be free to attempt 

to inject himself into the child’s life at any time, either by demanding visitation or by 

bringing an action for custody. When everyone—including Father—agrees that Child 

does not even know who he is, it is difficult to fathom how this could possibly be in 

Child’s best interest.” 

o The Supreme Court further noted that adoption would enable the child to qualify for 

Grandfather’s social security benefits and that adoption would foster stability by leaving 

the child in the only living situation she had known 

o Finally, the Supreme Court rejected the Court of Appeals’ suggestion that a different 

standard for TPR should apply when a child is in DSS custody 

• Swain establishes an important point: TPR and adoption promote stability in a manner that 

mere custody cannot  

• Swain also establishes that the family courts can approve a grandparent adoption without 

having to terminate the parental rights of that grandparent’s own child 

  

https://scholar.google.com/scholar_case?case=6264808601445266970&q=Swain+v.+Bollinger&hl=en&as_sdt=4,41


Glinyanay v. Tobias, 436 S.C. 137, 871 S.E.2d 193 (Ct.App. 2022) 

• Visitation modification case 

• Family court awarded Mother sole custody and suspended Father’s visitation rights, ordering 

Father to undergo a psychological evaluation and complete any recommended treatment, and 

ordering Father’s counselor and daughters’ counselor to determine when Father’s visitation 

could resume 

• Father appealed 

• Court of Appeals first found it appropriate to allow children’s counselor and the guardian ad 

litem to testify about statements the children had made to them 

o Counselors’ testimony on children’s hearsay was authorized by  Rule 803(4), SCRE 

(statements “made for purposes of medical diagnosis or treatment and describing 

medical history, or past or present symptoms, pain, or sensations, or the inception or 

general character of the cause or external source thereof insofar as reasonably 

pertinent to diagnosis or treatment; provided, however, that the admissibility of 

statements made after commencement of the litigation is left to the court’s discretion.” 

o “Rule 803(4) is subject to overextension (almost anything a mental health patient says 

could be “reasonably pertinent” to the diagnosis), and the wise trial judge will, when 

appropriate, deploy his discretion ‘to admit the statements only as proof of the patient’s 

condition and not as proof of the occurrence of the recited events.’ That is what the 

family court did here. We recognize the ‘selfish treatment motivation’ may not hold up 

when the patient is a malingerer or afflicted by a mental malady like Munchausen’s 

syndrome, but that is why Rule 803(4) contains the ‘reasonably pertinent’ requirement, 

and Rules 401 and 403, SCRE, may be used to exclude the irrelevant and unduly 

prejudicial. It is also why we have cross-examination.” (citations omitted) 

o Because counselor’s testimony met hearsay exception, counselor’s written report was 

merely cumulative or met requirements of Rule 7(c), SCFCR (authorizing written report 

of physician) 

o Guardian’s testimony on children’s hearsay statements was “cumulative to her report,” 

which was entered into without objection 

• Father also appealed denial of his request to cross-examine older daughter 

o Family court did in chambers interview of daughter 

o Rule 23, SCFCR, regarding presence or testimony of a child 

o Court of Appeals found daughter’s “testimony was not essential to establish the facts.” 

o “[T]he counselors explained their diagnoses did not depend on whether Father actually 

did or said what his daughters claimed. What mattered was the girls’ perceptions of and 

responses to the situations and environment. The counselors acknowledged these 

perceptions could be flawed, unrealistic, or mistaken. Because the truth of the events 

was not essential to the custody and visitation issue, the family court acted within its 

discretion in ruling Rule 23, SCRFC, did not require J’s testimony.” 

• Court of Appeals affirmed Father’s visitation being suspended 

o Court of Appeals cited evidence that the daughters’ mental health had deteriorated 

from their visits with their Father. It further noted Father’s visitation rights were 

suspended “without prejudice.” 

https://scholar.google.com/scholar_case?case=12615047674815905484&q=Glinyanay&hl=en&as_sdt=4,41
https://www.sccourts.org/courtReg/displayRule.cfm?ruleID=803.0&subRuleID=&ruleType=EVD
https://www.sccourts.org/courtReg/displayRule.cfm?ruleID=803.0&subRuleID=&ruleType=EVD
https://www.sccourts.org/courtReg/displayRule.cfm?ruleID=401.0&subRuleID=&ruleType=EVD
https://www.sccourts.org/courtReg/displayRule.cfm?ruleID=403.0&subRuleID=&ruleType=EVD
https://www.sccourts.org/courtReg/displayRule.cfm?ruleID=7.0&subRuleID=&ruleType=FAM
https://www.sccourts.org/courtReg/displayRule.cfm?ruleID=23.0&subRuleID=&ruleType=FAM


• Court of Appeals reversed provision suspending Father’s visitation until his and daughters’ 

counselors “deemed it appropriate.” 

o Cited numerous cases that, “The family court cannot delegate its authority to determine 

the best interests of the children”  



Jacobs v. Zarcone, 436 S.C. 170, 871 S.E.2d 211 (Ct.App. 2022) 

• Custody and visitation dispute involving Mother, Paternal Grandparents, and Stepmother, with 

Father deceased 

• Family court awarded custody to Stepmother, visitation to Paternal Grandparents, and 

supervised visitation to Mother, who it found to be unfit 

• Mother appealed 

• Mother argued she cannot be unfit as DSS allowed her to regain custody of another child 

o Court of Appeals rejected that argument, noting “serious concerns about Mother’s 

ability to protect the children from David [Stepfather] given her repeated violations of 

the ‘no contact’ provision in the second DSS safety plan, her continuing refusal to 

believe David injured D.J., and her minimization of other incidents.” 

o Mother’s testimony indicated a clear disbelief that Stepfather had abused the children 

o Both the guardian ad litem and the children’s therapist noted Mother’s pattern of 

minimizing Stepfather’s behavior and not believing the children 

• Court of Appeals found S.C. Code § 63-3-550 gave Stepmother standing to seek custody of a 

neglected or delinquent child 

o Stepmother was most logical choice to have custody 

o Family Court and Court of Appeals still analyzed factors of Moore v. Moore, 300 S.C. 75, 

79–80, 386 S.E.2d 456, 458–59 (1989), and the doctrines of Psychological Parent and 

DeFacto Custodian 

o Court of Appeals affirmed finding that Stepmother’s was a Psychological Parent because 

Father had fostered Stepmother’s parent-like relationship with the children while he 

was alive 

o The Court of Appeals noted the amount of caregiving Father delegated to Stepmother 

while he worked 

• The Court of Appeals vacated the portion of the family court’s order finding Stepmother to be a 

de facto custodian because the Children were not in Stepmother’s sole custody for one year 

prior to the commencement of this litigation.  

o It noted the controlling statutory language of S.C. Code Ann. § 63-15-60(A)(2) 

• Court of Appeals affirmed award of grandparent visitation 

o Amount of visitation was agreed to between Grandparents and Stepmother 

o No finding that Mother’s visitation denials lasted in excess of ninety days, as required 

by S.C. Code § 63-3-530(A)(33)  

https://scholar.google.com/scholar_case?case=6044609843711989790&q=jacobs+v.+zarcone&hl=en&as_sdt=4,41
https://law.justia.com/codes/south-carolina/2014/title-63/chapter-3/section-63-3-550/#:~:text=Standing%20to%20institute%20a%20proceeding%20regarding%20neglected%20or%20delinquent%20child.,-Universal%20Citation%3A%20SC
https://scholar.google.com/scholar_case?case=11297192789966059596&q=moore+v.+moore&hl=en&as_sdt=4,41
https://law.justia.com/codes/south-carolina/2012/title-63/chapter-15/section-63-15-60
https://law.justia.com/codes/south-carolina/2013/title-63/chapter-3/section-63-3-530


Rossington v. Rossington, 438 S.C. 63, 882 S.E.2d 170 (2022) 

• Custody trial in which family court awarded joint custody 

• Mother appealed 

• In unpublished January 2022 opinion, Court of Appeals reversed and awarded Mother custody 

• Father filed petition for writ of certiorari 

• Supreme Court dispensed with briefing and partially granted writ 

• Remanded for trial de novo 

• Supreme Court found “it is more than likely the amount of time that has passed since the family 

court's order has resulted in a stale record incapable of reflecting facts and circumstances from 

which the current best interests of the child can be determined.” 

  

https://scholar.google.com/scholar_case?case=15259692469277120812&q=rossington&hl=en&as_sdt=4,41&as_ylo=2020


SCDSS v. Scott, 438 S.C. 400, 883 S.E.2d 229 (Ct.App. 2023) 

• DSS abuse and neglect case in which family court placed Father on Central registry for sexual 

abuse of daughter and Father appealed 

• Father unsuccessfully challenged subject matter jurisdiction because alleged abuse took place in 

North Carolina 

o Court of Appeals held there was subject matter jurisdiction as UCCJEA applied 

o Child custody had previously been litigated in South Carolina 

o Mother and child lived in South Carolina 

o Central registry finding could impact child custody 

• Father unsuccessfully challenged use of child’s counselor as expert 

o Child’s counselor had graduate degree in counselor education and had counseled the 

child 

o Therefore, she “possessed the specialized knowledge to assist the family court in 

determining a fact in issue.” 

• At pre-trial court granted DSS’s request pursuant to  S.C. Code § 19-1-180 to present child’s out-

of-court statement in lieu of testimony 

o Court of Appeals reversed 

o The expert’s testimony that Child would “more likely than not” experience severe 

emotional trauma from testifying was insufficient “to find there was a substantial 

likelihood that Child would suffer severe emotional trauma from testifying.” 

o The Court also expressed concern “by the lack of credence given to Father’s suggestion 

to waive Father’s presence in the courtroom to allow Child to testify.”  

o It noted DSS had argued Father could question the people he thought Child may have 

been coached by as a remedy but that the family court then limited Father’s scope of 

cross-examination 

• Father successfully challenged limitations on his cross-examinations 

o Questions of expert’s knowledge of divorce proceedings was relevant as “evidence 

regarding Mother and Father’s divorce was relevant to the trustworthiness of Child’s 

statements.” 

o Cross-examination of Mother regarding motive was improperly limited “because 

evidence regarding Mother’s motive to coach Child was relevant to facts in issue.” 

• Court of Appeals remanded for new trial  

https://scholar.google.com/scholar_case?case=8303824910115018627&q=Scott&hl=en&as_sdt=4,41&as_ylo=2023
https://www.scstatehouse.gov/code/t63c015.php
https://law.justia.com/codes/south-carolina/2012/title-19/chapter-1/section-19-1-180


Grungo-Smith v. Grungo, 438 S.C. 508, 884 S.E.2d 219 (Ct.App. 2023). 

• Custody modification case in which family court reversed prior joint custody arrangement and 

Court of Appeals reversed family court 

• At the time of the parties’ 2012 divorce, the family court approved their agreement to share 

joint custody of Children; specifically, a 5-2-2-5 schedule. The divorce decree provided, among 

other things, that (1) if one parent had Children for more than fifty percent of the time, the 

other parent would “contribute to the support and maintenance of Children”; (2) Children 

would be enrolled in any private school agreed to by each party; and (3) each party would 

abstain from using profanity or making derogatory comments about the other party and ensure 

others would not make such comments in Children’s presence. 

• In subsequent years, Mother began taking on more of the custodial responsibilities.  

o She moved five or six times but each time to a house that was either larger or closer to 

the Children’s school and she claimed it was never more than a 35-minute drive 

(assuming no traffic) from Father’s home.   

o She also took on primary responsibility for the Children’s education and unilaterally 

selected their school.   

o Meanwhile, Father stopped exercising some of his weekday overnights due to work 

responsibilities or concerns over traffic. 

• In 2019, Mother filed a modification case seeking sole custody and Father counterclaimed for 

same.  

• At trial there were concerns over each parent.  

o Mother appeared to have coached the Children on how to interact with the guardian.   

o The Children reported to the guardian frequent arguing between Mother and 

Stepfather.   

o The guardian reported the Children being more relaxed at Father’s home and they 

appeared nervous and uptight at Mother’s home, requesting that the guardian 

interview them in their bedrooms and whispering so that Mother and Stepfather 

couldn’t hear them.   

o At trial numerous witnesses testified as to Mother’s good parenting.   

o Meanwhile Father acknowledged he chose not to exercise some of his visitation, did not 

object when Mother selected the Children’s school, and credited Mother with the 

Children’s academic success.  

o Despite his deviation from 50/50 custody, he provided Mother only $1,200 in support. 

• Given the conflicting testimony, the family court asked the guardian to make a custody 

recommendation.  

o The guardian stated she believed Father would be the better suited custodial parent 

based on the information provided by Children.   

o The family court awarded custody to Father and Mother appealed. 

• The Court of Appeals reversed the change of custody to Father but did not award Mother 

custody.  

• It found that neither party had shown a substantial change of circumstances.  In so holding it 

noted: During trial, Father admitted, among other things, that: he failed to take advantage of his 

shared visitation blaming his failure on his work schedule and traffic; he never had Children in 

https://scholar.google.com/scholar_case?case=1476861407305075690&q=grungo&hl=en&as_sdt=4,41&as_ylo=2023


his care for more than fifty percent of the time and failed to provide for them financially 

pursuant to the joint custody agreement; he did not take Children to school because it 

interfered with his work schedule, yet acknowledged he could have taken Children to school 

earlier or modified his work hours; neither Mother nor Stepfather prevented him from 

exercising his custody time and he praised Children’s academic success and credited Mother for 

it; and the divorce decree did not prevent either party from moving, he never tried to enforce 

the school provision, and the divorce decree required the parties to share Children’s expenses 

equally. 

• On the other hand, the evidence and testimony demonstrate that Children behaved well and 

excelled physically, mentally, socially, and academically while under Mother’s predominant care 

while she worked two jobs, working during the weekdays, every other weekend, and remotely 

at night after Children went to sleep. She moved five or six times to a larger home or closer to 

Children’s school. Several witnesses, including Children’s former school administrator, testified 

Children were well-adjusted, great kids, Mother was a good mom, and Children’s academic 

success was due in part to Mother’s involvement in their education. 

• The Court of Appeals also expressed “concern with the family court requesting a 

recommendation from the Guardian because it should have only requested a recommendation 

in extraordinary circumstances, which were not present in this case. We are also concerned with 

the family court’s heavy reliance on the Guardian’s report and testimony in its findings because 

a family court should determine the best interests of Children after considering all the evidence 

presented at trial.” 

• Yet the Court of Appeals refused to award Mother sole custody: 

o While the testimony and evidence demonstrate that Children excelled under Mother’s 

predominant care, it also demonstrates that Father was a factor in this success and a 

positive influence. Witnesses testified that Father was a good dad and saw Children at 

least once or twice a week; he took Children to dinner and spent time with them every 

other weekend; he demonstrated proactive effort to spend time with Children and 

participate in their lives; he withheld any disparaging remarks about Mother or 

Stepfather; and evidence from the Guardian indicated Father created a peaceful 

atmosphere where Children felt comfortable. Therefore, based upon the ample 

evidence demonstrating Children’s emotional, social, and academic success under the 

original joint custody agreement, both parties failed to demonstrate a substantial 

change in circumstances or that the best interests of Children would be served by a 

change in custody. 

• Grungo-Smith demonstrates the difference between the current de novo review and the pre-

Lewis abuse of discretion review.  The facts presented in Grungo-Smith appear to support an 

award of primary custody to either parent and there were clearly changes of circumstances 

from the parties’ 2012 divorce: Mother taking on the majority of custodial caretaking and 

educational responsibility favoring custody to Mother; the children’s significantly greater 

comfort with Father favoring his custody claim.   

• Under an abuse of discretion standard, an appellate court would have likely affirmed any 

reasonable modification of custody. Under de novo review, the Court of Appeals found no 

substantial change.  

https://scholar.google.com/scholar_case?case=11685465657689560707&q=lewis+v.+lewis&hl=en&as_sdt=6,41


Taylor v. Taylor, 439 S.C. 272, 886 S.E.2d 716 (Ct.App. 2023), 

• Finds South Carolina’s protection from domestic abuse statute encompassed abuse of 

stepchildren 

• Wife sought an order of protection from domestic abuse against her husband on both her own 

behalf and on behalf of her minor daughter (who was not husband’s child) 

o Wife’s allegation was that Husband had molested her daughter.   

o At the emergency hearing, the family court found that Husband had abused his 

stepdaughter but found it could not issue an order of protection for her as she did not 

meet the definition of “household member” under the domestic abuse statue.   

o Wife appealed. 

• The Court of Appeals reversed, finding the family court could grant an order of protection for an 

abused stepchild of the alleged abuser.  

o In so doing it looked to legislative intent to interpret the domestic abuse statute as the 

actual definitions in the code would lead to children being unprotected from domestic 

abuse. 

• Under the definition of household member in South Carolina’s domestic abuse statute, no child 

of spouses, ex-spouses, or former romantic companions would appear to be a “household 

member.”  That code subsection, S.C. Code Ann. § 20-4-20(b), defines “household member” as 

“(i) a spouse; (ii) a former spouse; (iii) persons who have a child in common; (iv) a male and 

female who are cohabiting or formerly have cohabited.”  

o Court of Appeals noted that definition would not encompass stepchildren 

o However, subsection f allows the family court to grant an order of protection for “minor 

household members” 

• In analyzing legislative intent, the Court of Appeals noted an intent to protect “minors” under 

subsection f even if those minors would not fall under the definition of household members in 

subsection b.   

o It also noted that the narrow reading of household member under subsection b would 

allow pets to be protected from domestic abuse while leaving most children 

unprotected.   

o The Court of Appeals held that this intent overcame the unduly restrictive definition of 

household members in subsection b. 

  

https://scholar.google.com/scholar_case?case=727440334997779957&q=taylor+v.+taylor&hl=en&as_sdt=4,41&as_ylo=2023


Greene v. Greene, 439 S.C. 427, 887 S.E.2d 157 (Ct.App. 2023) 

• Greene has a rather lengthy factual and procedural history but the significant dispute was 

whether Father had sexually abused the parties’ daughter.  Allegations of Father touching 

daughter’s “tickle spot” were raised by Mother twice in the two-year litigation period.  There 

were also concerns Mother was engaging in parental alienation. 

• During the litigation period, both parties underwent psychological evaluations to assess 

parenting capacity.  Daughter underwent a forensic medical examination and two separate 

forensic interviews. Father underwent a psychosexual evaluation.  Father was also ordered to 

turn over his electronic devices for review. 

• From the summary of the forensic evaluator’s and Father’s testimony, it appears that Father 

was bathing daughter without using a washcloth and what the child reported to Mother was 

simply poor boundaries by Father.  However, during the two-year litigation period, Mother 

repeatedly tried to limit Father’s contact with daughter, tried to have the guardian relieved once 

the guardian began advocating positions she opposed, and stopped taking daughter to the 

court-appointing counselor once the counselor began advocating positions she opposed. 

• At trial, Mother sought sole custody and Father sought joint custody.  The parties presented 

various experts addressing the parental dynamic and daughter’s purported disclosures.   

o The child’s forensic examiner found no evidence to indicate daughter had experienced 

sexual abuse or was at risk of sexual abuse from Father, finding a stark difference 

between Mother’s reports and daughter’s initial forensic interview and between the 

child’s first and second forensic interview—during which time Mother engaged in 

“behavior directed toward enabling disclosure.”   

o The forensic examiner noted daughter was not alienated from either parent but that the 

parenting dynamic exhibited high levels of discord.   

o The child’s counselor felt Father was more supportive of Mother’s relationship with the 

child than Mother was of the Father’s relationship. 

• At the close of trial, the family court awarded the parties’ joint custody with Father to have 

primary decision-making authority for daughter’s education and health care, and Mother to 

have primary decision-making authority for her extracurricular activities and religious training.   

• Both parties appealed but Father ultimately withdrew his appeal.  The Court of Appeals affirmed 

the award of week-on/week-off physical custody and divided legal custody. 

•  In affirming the 50/50 physical custody arrangement, the family court noted the parties had 

been rotating daughter’s placement on a weekly basis without incident since August 2019. It 

further supported the decision by finding: [T]here is a consensus among knowledgeable third 

parties, including the GAL and treating experts, that both Mother and Father are fit and loving 

parents.  Thus, we find the circumstances of this case—including but not limited to Child’s 

attachment to both parents, Mother’s reactions to recommendations she finds unfavorable, and 

Mother’s potential for unhealthy enmeshment with Child—constitute exceptional circumstances 

warranting the family court’s award of joint custody. 

• The Court of Appeals also affirmed the divided legal custody. “Despite their many disagreements 

and differing opinions, Mother and Father seem to mostly agree on Child’s schooling, religious 

education, and pediatrician.  To the extent they do not agree, however, the record supports the 

family court’s assignment of the decision-making categories for Child’s parenting.” 

https://scholar.google.com/scholar_case?case=12753472362039441582&q=greene+v.+greene&hl=en&as_sdt=4,41&as_ylo=2020


• Greene may be the first published opinion affirming divided legal custody 

• It is one of the rare cases affirming joint physical custody but is consistent with 50/50 custody 

being affirmed when there is strong parental discord and a history of 50/50 physical custody.   

• In footnote 10, the Court of Appeals continues to express concern with appellate jurisprudence 

disfavoring joint custody. 

 

  



Fossett v. Fossett, 440 S.C. 576, 891 S.E.2d 515 (Ct.App. 2023) 

• Custody modification case. 

• The Fossetts were parents of sons aged 10 and 15 at the time of their divorce.  That divorce 

decree granted Mother primary custody and Father visitation rights.   

• A year and half later Father filed a custody modification action.  He alleged two primary 

grounds: the sons’ preferred to live with him and his remarriage.  

• The family court appointed a guardian who met with the boys on four separate occasions.  At 

trial, she testified that the children preferred to live with Father but expressed concern that this 

preference was likely influenced by Father’s manipulative behavior.  She also stated that neither 

child harbored any ill-will toward either of the parents and both exhibited high educational and 

extra-curricular performance. 

• The family court denied Father’s custody modification request. Father appealed. 

• By the time this opinion issued one son had emancipated and thus the opinion did not address 

his custody.  At the time of trial, the other child was ten years old.  

• The Court of Appeals affirmed the family court’s decision not to change custody despite the ten-

year-old’s preference.  It noted prior case law had given little weight to the preference of a ten-

year-old.   

• It further noted that Father’s manipulative behavior towards the child counterbalanced the 

preference issue, citing S.C. Code Ann. § 63-15-240(B) (providing an inexhaustive list of 

considerations for courts when determining the best interest of the child, including “the 

preferences of each child” and “the manipulation by or coercive behavior of the parents in an 

effort to involve the child in the parents’ dispute”). 

• The Court of Appeals found Father’s sharing with the children email conversations between him 

and Mother, in which he was highly critical of Mother, was the type of manipulation anticipated 

by § 63-15-240(B)(7) and that “such manipulation in the child custody context need not be an 

intentional effort to alter a child’s custodial preference.”  Further, the guardian testified that she 

viewed the sharing of these communications as evidence of manipulation.   Thus, the Court of 

Appeals declined to give weight to the ten-year-old’s preference. 

• The Court of Appeals also noted Father’s remarriage and post-marital family environment was 

not a basis to modify custody. “While the record reflects that Father has fostered a healthy 

home environment for the boys, the GAL determined that the children are equivalently served 

in Mother’s care. Also, absent additional supporting factors, remarriage is insufficient to modify 

a custody decree.”  

• The Court of Appeals further held Mother’s homeopathic treatment of one child’s severe 

eczema was not a basis to modify custody, as it did “not believe that Mother’s actions reflect a 

dereliction of her responsibility to understand and meet the medical needs of her children.” 

• Fossett is the first reported custody opinion addressing a child’s preference since South Carolina 

enacted section 63-15-240(B)’s statutory custody factors.  

https://scholar.google.com/scholar_case?case=4247579757718097375&q=+Fossett+v.+Fossett&hl=en&as_sdt=4,41&as_ylo=2020
https://law.justia.com/codes/south-carolina/2022/title-63/chapter-15/section-63-15-240/

	Noe.pdf
	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6
	Slide 7
	Slide 8
	Slide 9
	Slide 10
	Slide 11
	Slide 12
	Slide 13
	Slide 14
	Slide 15
	Slide 16
	Slide 17
	Slide 18
	Slide 19
	Slide 20
	Slide 21
	Slide 22
	Slide 23
	Slide 24
	Slide 25
	Slide 26
	Slide 27
	Slide 28
	Slide 29
	Slide 30
	Slide 31
	Slide 32
	Slide 33
	Slide 34
	Slide 35
	Slide 36
	Slide 37




