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SC/NC/GA Tri-State Environmental Law Conference 

 
 

Thursday, June 16 
 
5:30 - 7:30 p.m. Reception at Charleston Visitors Center, Camden Room, 423 King Street 
Sponsored by: Geosyntec Consultants 
 
 
Friday, June 17   
 
7:45 - 8:15 a.m.  
Registration and Breakfast- Location: Carolina Pre-Function Area 
Sponsored by: Geological Resources, Inc., Haley & Aldrich, Inc., Hart & Hickman, PC, SynTerra Corp. 
 
8:15 a.m.   
Welcome and Opening Remarks- Location: Carolina Ballroom 
   
8:30 a.m. EPA Goals, Priorities, and Initiatives  
Daniel Blackman, EPA Region 4 Administrator 
 
9:30 a.m.   
PFAS-Forecasting a Changing Regulatory Landscape 
Mark A. Johnson, Geosyntec Consultants  
Kim Nimmer, NCDEQ  
Jean Zhuang, Southern Environmental Law Center 
Jeaneanne Gettle, Director, Water Division, EPA Region 4  
 
10:30 -11:00 a.m.  
Exhibitor Showcase  
Break Sponsored by: Gel Engineering 
 
11:00 a.m.  
Breakout Sessions (SC, NC, GA) Case Law and Legislation Updates 
Locations:  SC- Carolina A, NC-Carolina B, GA-Poinsette 
 
NC Speakers: Brooks Rainey Pearson, Southern Environmental Law Center 
Cordon Smart, Brooks, Pierce, McLendon, Humphrey & Leonard, LLP 

GA Speaker: Doug Henderson, King & Spalding, LLC 

SC Speakers: Sara Martinez, Chief Counsel for EQC, S.C. Dept. of Health & Environmental Control 
Emily Wyche, Southern Environmental Law Center 

 

12:15 p.m. Adjourn for Afternoon Activities (Boxed Lunches provided in Carolina Pre-Function 
Area) 

 
Activities: (Advanced registration is required) 

• Kayak Tour- Sponsored by: HRP Associates, Inc., Nutter & Associates, Inc. 
• Culinary Tour- Sponsored by: SC Bar Environment & Natural Resources Law Section 
• Carriage Tour 
• Barrier Island Eco Tour- Sponsored by: Haley & Aldrich, Inc. 

 
 
6:00 -7:00 p.m. Reception at Francis Marion Hotel- Location: Colonial Ballroom  
Sponsored by: ECS Southeast, LLP, Morris, Manning & Martin, LLP, Spangler Environmental, Inc. 
 



 
Saturday, June 18 -   
 
7:30 – 8:25 a.m.  
Family Breakfast- Location: Colonial Ballroom 
Sponsored by: Mid Atlantic Associates, Terracon Consultants, Inc., WSP Golder 
 
8:25 a.m.  
Welcome and Introductions- Location: Carolina Ballroom 
 
8:30 a.m.  
Three State Panel- Climate Change & Resiliency 
Eric G. Fosmire, SC Office of Resilience 
Marlena Byrne, NC Office of Recovery and Resiliency  
Dale Morris, Chief Resilience Officer, Charleston Office of Resiliency and Sustainability  
Jill H. Andrews, Chief, Coastal Management Section, Coastal Resources Division  
Georgia Department of Natural Resources 
 
9:30 a.m.  
Federal Trends in Water Regulation 
Mary Katherine Stukes, Moore & Van Allen, PLLC (Moderator) 
James Choate, U.S. Army Corps of Engineers, Charleston District 
Leif Palmer, Regional Counsel, EPA Region 4 
 
10:30 a.m.  
Break 
 
10:45 a.m.  
Hot Topics:  
NEPA- Kym Hunter, Southern Environmental Law Center 
Renewables- Katherine E. Ross, Parker Poe  
Emerging Regulatory Trends – Brownfields Redevelopment - Jeff Tyburski, Geosyntec Consultants, P.C. 
 
11:30 a.m. 
Mental Health Awareness 
Michael Abro, SC Bar-Lawyers Helping Lawyers 
 
12:30 p.m. Adjourn 



Tri-State Environmental Law 
Conference  

 SPEAKER BIOGRAPHIES 

 
Daniel Blackman 

EPA Region 4 Administrator 
Georgia 

 

Daniel is the Administrator for EPA’s Southeast Region (Region 4). In this role Daniel is leading 
EPA efforts to protect public health and the environment for the region spanning Alabama, 
Florida, Georgia, Kentucky, Mississippi, North Carolina, South Carolina, and Tennessee.  
Daniel has dedicated his career to creating economic opportunities for marginalized communities 
throughout the South, specifically in building more resilient communities with equitable economic 
opportunity, greater access to education and a healthy environment for all, not just for a select 
few.  
Daniel has spent over a decade advising policymakers at the state capitol and advocating on behalf 
of Georgia ratepayers and small businesses in energy-related matters before Georgia’s Public 
Service Commission. He has served as chairman of the Georgia Chapter of the Sierra Club and 
board member to the ACLU.  
During the Obama Administration, Daniel worked closely within EPA Region 4 on issues including 
water infrastructure, clean air, and land/emergency management policies that impacted the 
southeast. He leaned heavily on his civil rights background to amplify the Region’s Environmental 
Justice (EJ) Policy and convened stakeholders with federal agencies to address a multitude of 
community concerns strategically and comprehensively.  
His work in addressing groundwater contamination at nuclear plants and its impact on public 
health and safety has given him the opportunity to testify numerous times before the Nuclear 
Regulatory Commission; and his commitment to working throughout the Southeastern United 
States to push for legislation that addresses toxic ash left behind from burning coal has given him 
the opportunity to play a key role in the transitioning from coal to clean energy in the United 
States.  
He is the son of immigrants from Barbados and is an alumnus of Clark Atlanta University. Daniel 
and his wife Jeanelle are the proud parents of four children, and the family resides in Forsyth 
County, Georgia. 
 

Mark A. Johnson 
Geosyntec Consultants 

North Carolina 
 

Mr. Johnson is a Principal with Geosyntec Consultants with over 25 years of experience in the 
environmental field. He has conducted and managed numerous Phase I and Phase II site 
assessments at industrial, manufacturing, and commercial facilities throughout the United States, 
and internationally in Canada, Latin America, South America, Europe, Asia, and Australia.  He has 
conducted site investigations and remediation at sites to address petroleum products, chlorinated 



solvents, metals, and emerging contaminants impacting soil, sediment, and groundwater.  He 
assists commercial and legal clients in evaluating potential future environmental remediation 
requirements and costs associated with industrial facilities as part of due diligence and related 
transaction support, as well as for insurance clients in evaluation of cost recovery claims.  Mr. 
Johnson has developed numerous remedial investigation work plans and reports, baseline human 
health risk assessments, feasibility reports, and remedial action closure reports under a variety of 
state-lead enforcement programs including underground storage tank and voluntary cleanup 
programs.  Mr. Johnson holds a Bachelor of Arts degree in Earth and Planetary Sciences from the 
Johns Hopkins University, and a Master of Science in Civil and Environmental Engineering from 
the University of Maryland, College Park. 

 
Kim Nimmer 

NCDEQ 
North Carolina 

 

Kim Nimmer is the Emerging Compounds Coordinator with the North Carolina Department of 
Environmental Quality, Division of Water Resources.  In this role, Kim provides division-wide 
coordination for emerging compounds activities, communicating with programs and staff who are 
engaged in sampling and analysis, data management, permitting, and related activities.  Kim 
previously served in other positions for the NC DWR including the Interbasin Transfer (IBT) 
Program Coordinator and grant administrator for the U.S. EPA 319(h) grant, which funded 
projects and positions to protect and restore waters impaired by nonpoint source pollution.  Kim 
has worked in private consulting, the nonprofit sector, and Wisconsin state government as a 
hydrogeologist and environmental scientist, working on stream restoration projects, site 
assessments for Superfund and Brownfields sites, and the development of state technical 
standards for soil and water conservation practices.  Kim holds an M.S. in Water Resources 
Management from the University of Wisconsin at Madison and a B.S. in Geology from the 
University of North Carolina at Chapel Hill. 
 

Jean Zhuang 
Southern Environmental Law Center 

North Carolina 
 
Jean Zhuang is a staff attorney at the Southern Environmental Law Center, a nonprofit 
environmental legal advocacy organization rooted in the South. She litigates cases related to per- 
and polyfluoroalkyl substances (PFAS) and other industrial toxins throughout the region. Before 
joining the Southern Environmental Law Center, Jean was a legal fellow at Sierra Club’s 
Washington D.C. office. She graduated from Yale University and received her JD from the 
University of Virginia. She is based in Chapel Hill, North Carolina. Outside of work, Jean enjoys 
painting, hiking, and spending time with her Catahoula Hog Dog, Ramen. 
 

Jeaneanne Gettle 
Director, Water Division, EPA Region 4 

Georgia 
 

Jeaneanne Gettle is the Director of the Water Division in the United States Environmental 
Protection Agency’s, Region 4 office located in Atlanta, Georgia. Ms. Gettle has a Bachelor of 
Science in Geological Engineering from Missouri University of Science and Technology (formerly 



the University of Missouri at Rolla) and a Juris Doctor from Georgia State University. She has 36 
years of experience at EPA working in variety of programs both in the Region and Headquarters. 
She previously served as the Director of the Science and Ecosystem Support Division in Region 4 
and has worked on issues related to clean air, toxics, RCRA, superfund and pesticides as well as on 
a number of workgroups and committees which address both national and regional policy, 
programmatic and rule implementation issues. Jeaneanne is a member of the State Bar of Georgia. 

 
Brooks Rainey Pearson 

Southern Environmental Law Center 
North Carolina 

 

Brooks Rainey Pearson is North Carolina Legislative Counsel at the Southern Environmental Law 
Center. She advocates for a wide range of environmental issues in Raleigh – both at the North 
Carolina General Assembly and at executive agencies, boards, and commissions. She is a former 
chair of the Energy, Environment, and Natural Resources Section of the North Carolina Bar 
Association. Brooks received an undergraduate degree, a Juris Doctorate, and a Master’s degree in 
City and Regional Planning from the University of North Carolina at Chapel Hill. She lives in 
Durham with her partner and their two children. 

 
Cordon Smart 

Brooks, Pierce, McLendon, Humphrey & Leonard, LLP 
North Carolina 

 

Cordon Smart is an attorney in the Greensboro, North Carolina office of Brooks Pierce.  Cordon 
graduated from the University of North Carolina School of Law with high honors.  Prior to joining 
Brooks Pierce, he served as a law clerk to the Honorable Thomas D. Schroeder in the U.S. District 
Court for the Middle District of North Carolina. 
Cordon focuses his practice on environmental law and complex business litigation.  A former 
volunteer law clerk in the U.S. Department of Justice’s Environment and Natural Resources 
Division, Cordon has a keen understanding of state and federal environmental laws.  He helps 
businesses and individuals address complex environmental problems, and resolve disputes with 
litigation, if necessary.  
Cordon is actively involved in the legal community, serving as a Section Member and Pro Bono 
committee chair of the North Carolina Bar Association’s Environment, Energy & Natural Resources 
Law Section. 

 
Doug Henderson 

King & Spalding, LLC 
Georgia 

 

Doug Henderson is a Trial and Global Disputes partner with a national practice in environmental 
litigation, toxic torts, and mass tort litigation.  Doug has tried numerous cases to verdict involving 
personal injury and property devaluation claims related to industrial emissions, groundwater 
contamination, wastewater discharges, stormwater runoff, endangered species, and transactional 
allocations of environmental liabilities.  Doug also has litigated cases involving water rights, 
reservoirs, mining, pipelines, and powerlines. 
 
As appellate counsel, Doug has successfully argued several leading environmental and property 



rights cases.  As amicus counsel, Doug has represented the Edison Electric Institute, the National 
Mining Association, the American Farm Bureau Federation, and U.S. Chamber of Commerce, to 
name a few.  Doug also provides counseling on a wide range of matters involving RCRA, the Clean 
Water Act, the Clean Air Act, CERCLA, TSCA, and SMCRA.  A Ph.D. scientist and attorney, Doug 
offers considerable experience in trying and litigating cases involving expert testimony on 
hydrogeology, air emissions, toxicology, and epidemiology. 
 
Doug has been named "Lawyer of the Year" three times in Georgia, recently as "Environmental 
Lawyer of the Year" (2020) and earlier as "Litigation – Environmental Atlanta Lawyer of the Year" 
(2014) and "Environmental Lawyer of the Year" (2018). In addition, Doug has often been ranked 
as one of the Top 100 lawyers in the State of Georgia by Atlanta Magazine Superlawyers. Doug also 
is listed in the Best Lawyers in America in three separate categories (environmental litigation, 
environmental law, and mass torts), in Chambers USA Band 1, in the Legal 500, and the Georgia 
Trend Legal Elite. 

 
Sara Martinez 

Chief Counsel for EQC 
S.C. Dept. of Health & Environmental Control 

South Carolina  
 

Sara received her Bachelor of Science in Earth & Environmental Science from Furman University 
in 2003 and was awarded her law degree from the University of South Carolina in 2006. She has 
been employed with SCDHEC as Chief Counsel for Environmental Quality Control since February 
2020.  In this capacity, Sara and the environmental attorneys on her team provide legal counsel to 
SCDHEC’s DHEC Bureaus of Air, Water, Environmental Health Services, and Land & Waste 
Management.   
Prior to joining the Department, Sara was initially a civil defense litigator representing 
governmental entities. She also spent the majority of her early career focusing her practice on 
affordable housing as internal counsel for state agencies in South Carolina and Georgia, with a 
brief stint in private practice representing developers of multi-family affordable housing.  Sara 
provided legal advice and services related to housing bond finance, residential mortgage 
production, loan servicing and multifamily affordable housing development.  
Outside of work, Sara enjoys spending time with her family and traveling whenever the 
opportunity arises to experience new places and cultures.  Sara is married to James Scott Martinez, 
with whom she shares a precocious soon to be kindergartener that depletes her parents of all 
their energy. 

 
Emily Wyche  

Southern Environmental Law Center 
South Carolina 

 

Emily is Staff Attorney for Southern Environmental Law Center. She graduated College of 
Charleston Honors College, cum laude; University of Georgia School of Law, magna cum laude. 

 
 
 
 



Eric G. Fosmire 
SC Office of Resilience 

South Carolina 
 

Eric Fosmire is Chief of Staff and General Counsel for the South Carolina Office of Resilience 
(SCOR). The newly created Office of Resilience is the successor to the South Carolina Disaster 
Recovery Office (SCDRO). Eric has been lead counsel for South Carolina’s Disaster Recovery Office 
and its recovery efforts since the occurrence of the 2015 flood disaster. The office deployed the 
U.S. Dept. of Housing and Urban Development (HUD) funded Community Development Block 
Grant for Disaster Recovery (CDBG-DR) housing recovery mission for the 2015 flood disaster, 
Hurricane Matthew in 2016, and Hurricane Florence in 2018. To date, those recovery operations 
have repaired or replaced over 3,100 homes for South Carolina’s most vulnerable citizens. The 
office is currently deploying the state’s HUD mitigation grant. The new Resilience Office is 
preparing the state’s first Resilience Plan and manages both the state’s Disaster Relief and 
Resilience Reserve Fund and the state’s Resilience Revolving Fund for buyouts and floodplain 
restoration. Prior to joining SCDRO, Eric had more than 20 years of experience in complex 
construction defect litigation.     

 
Marlena Byrne 

NC Office of Recovery and Resiliency 
North Carolina  

 

Marlena Byrne is the Deputy Chief Resilience Officer with the North Carolina Office of Recovery 
and Resiliency, working to advance resilience of people, places, and natural areas in the state of 
North Carolina. 
Marlena advises state policy makers on natural hazards resilience and coordinates state, federal, 
and local agencies, as well as nongovernmental partners, in helping North Carolina mitigate and 
prepare for the effects of climate change. 
 
Marlena is a land use lawyer, with extensive experience advising on large scale public 
infrastructure, planning, historic preservation, and capital improvement projects. Before moving 
to North Carolina five years ago, Marlena was a Deputy City Attorney for San Francisco, advising 
city officials and departments on all aspects of urban planning, land use, and environmental law. 
Prior to joining the San Francisco City Attorney’s Office, Marlena was an environmental law fellow 
with Shute, Mihaly, and Weinberger in San Francisco, representing environmental non-profits and 
local governments on environmental law, land use, natural resources, government, and appellate 
law issues. Marlena served as a judicial law clerk for the Honorable Claudia Wilken, United States 
District Court Judge of the Northern District of California.  
 
Marlena earned her law degree from the University of California, Berkeley School of Law and her 
Bachelor of Arts in English from Stanford University. She is licensed to practice in California. She 
now lives in Durham, North Carolina, with her husband, three stepsons, and rescue pup and serves 
on the board of directors of the Triangle Land Conservancy. 

 
 
 
 



Dale Morris 
Chief Resilience Officer, Charleston Office of Resiliency and Sustainability 

South Carolina 
 

Dale Morris is Senior Advisor to the Mayor and Chief Resilience Officer for the City of Charleston, 
SC.  Morris’ primary role is the integration of comprehensive water management, planning and 
adaptation processes into City policy, land-use, decision-making and water projects and the 
addition of broader resilience approaches to City operations.  
Morris previously served as Director of Strategic Partnerships at the Water Institute of the Gulf, an 
applied, technical research not-for-profit based in Louisiana with projects across the south-
eastern US.  In this role, he directed the Water Institute’s outreach to and engagement with key 
communities, municipalities, states, and organizations outside of Louisiana and guided the 
Institute’s Living with Water and resilience strategy work in post-Harvey Houston, the Dutch 
Dialogues and related work in Charleston, SC, coastal master plan work in Virginia and other 
research, project proposal and grant efforts.  
From 1994-2018, Morris served as Senior Economist at the Royal Netherlands Embassy in 
Washington, DC, and, beginning in 2005, Director of the Dutch Government’s water management 
and adaptation work across the US.  He engaged and collaborated with federal, state and local 
governments and stakeholders, universities, planners, non-profits and researchers in Louisiana, 
Texas, Florida, Virginia, New York, Massachusetts and California on flood risk assessment, 
mitigation and communications, integrated water management for storm surge, tidal, stormwater 
and groundwater flooding and smart urban and land-use planning.  Morris provided analysis on 
international trade, and US budget, tax, appropriations, fiscal policy, productivity, energy policy 
and other macro-economic issues, mirroring work he is performing while serving as Legislative 
Director to two Members of Congress from 1989-1994.  Morris served as Congressional Liaison 
for the Embassy from 1994 – 2000. Morris’ career began with a six-year stint with the U.S. Air 
Force.    
Morris is co-founder of the Dutch Dialogues, which initially focused upon urban water 
management challenges and opportunities in post Katrina New Orleans. Dutch Dialogues have 
been organized elsewhere in the U.S., leading to far-reaching planning, policy, and regulatory 
improvements in flood-prone and flood-recovering communities in Louisiana, Virginia and 
Charleston, SC.  Dutch Dialogues served as springboards for successful National Disaster 
Resilience Competition awards post Super-storm Sandy.   

 
Jill H. Andrews 

Chief, Coastal Management Section, Coastal Resources Division, Georgia Department of Natural Resources 
Georgia 

 

Jill Andrews is Chief of Coastal Management for the Georgia Department of Natural Resources’ 
Coastal Resources Division. Mrs. Andrews first joined the Department in 2001 starting as a Coastal 
Resource Specialist, then manager of the Coastal and Ocean Management Program. As Chief, Mrs. 
Andrews oversees Georgia’s Coastal Management Program which is part of a national state-federal 
partnership to proactively address unique challenges of the coastal zone. Since 1998, Georgia’s 
Program promulgates coastal management laws and policies; provides technical assistance to 
coastal communities; funds research and local projects; collaborates with federal, state and local 
agencies to co-manage resources; manages public and private activities affecting coastal 
marshlands, beaches and tidal waters; and regulates the commercial and recreational harvest of 
oysters and clams to ensure safe product for consumers.  



Mrs. Andrews has over 20 years of experience collaborating with public, government, academic 
and private partners to facilitate the understanding of local climate change vulnerabilities and to 
implement forward-thinking resilience and adaptation strategies, resource conservation and 
restoration.  She is the Governor’s appointee to the Coastal States Organization which serves the 
interests of coastal states and territories in Washington, D.C., and is a member of numerous 
regional (multi-state) working groups to innovate coastal management strategies and address 
emerging issues. Mrs. Andrews has helped organize and present at several law seminars 
throughout the Southeast that focused on shoreline, marsh and beach management and climate 
adaptation policies.  
Jill received her B.S. in Biology from the University of Buffalo and a M.A. in Marine Affairs and 
Policy from the University of Miami, Rosenstiel School of Marine and Atmospheric Science. Before 
coming to Georgia, Mrs. Andrews worked for coastal management organizations in Washington 
D.C. and Florida.   
 

Mary Katherine Stukes 
Moore & Van Allen, PLLC 

 

Mary Katherine Stukes practices environmental law at Moore & Van Allen in Charlotte, where she 
is head of the firm’s Environmental practice. She advises clients on environmental issues involved 
in all types of business transactions, as well as regulatory compliance issues and environmental 
litigation.  She holds an undergraduate degree from Duke University and a law degree from the 
University of North Carolina School of Law. 
 

James Choate 
U.S. Army Corps of Engineers, Charleston District  

South Carolina 
 

Mr. James Choate currently serves as the Deputy District Counsel for the U.S. Army Corps of 
Engineers, Charleston District.  In that capacity, he routinely advises the Charleston District’s 
Regulatory Division on the District’s administration and enforcement of Section 404 of Clean 
Water Act and Section 10 of the Rivers and Harbors Act of 1899 in the state of South Carolina, as 
well as the District’s compliance with a host of other environmental laws, including the National 
Environmental Policy Act, the Endangered Species Act, and the National Historic Preservation Act.  
Mr. Choate is a member of the Florida Bar, and he holds a J.D. from Stetson University College of 
Law and a LL.M. in Environmental & Land Use Law from the University of Florida Levin College of 
Law.     
 

Leif Palmer 
Regional Counsel, EPA Region 4 

Georgia 
 

Leif Palmer is the Regional Counsel for the U.S. Environmental Protection Agency Region 4 located 
in Atlanta, Georgia. The Office of Regional Counsel (ORC) is comprised of seven branches and 
approximately 70 lawyers and a dozen FOIA and support staff. ORC provides legal advice to the 
900-plus Region 4 managers, staff and senior leaders. Substantive legal areas include: civil and 
criminal enforcement under all federal environmental laws under EPA purview; legal counseling 
for a host of issues includes the Clean Air Act, Clean Water Act the Resource Conservation and 
Recovery Act, the Administrative Procedure Act.; Superfund and Federal facilities; representing 



the Agency in defensive litigation in citizen suits, tort claims and takings; and operating the Region 
4 FOIA Office. 
Leif has 29 years of experience at EPA Region 4 and has held management positions in ORC’s 
Superfund and General & Criminal Law Offices. Prior to becoming a manager, Leif served as a 
Senior Attorney for General Law matters for 10 years where he handled contracts, grants, 
defensive litigation and other matters, including serving as the lead attorney for Region 4’s 
response to Hurricane Katrina in 2005 and the Deepwater Horizon Oil Spill.  Before he was a 
Senior Attorney, Leif worked in the Air, Pesticides, Toxics and General Law Office where his duties 
were split between regulatory enforcement and general law. Leif is a member of the Oregon and 
Georgia bar associations and received his undergraduate and law degrees from the University of 
Oregon. 

 
Kym Hunter 

Southern Environmental Law Center 
North Carolina 

 

Kym is a Senior Attorney at the Southern Environmental Law Center, and Leader of SELC"s 
Government Accountability initiative.  Kym litigates on a wide range of cases in both federal and 
state court.   Kym is the lead attorney challenging President Trump's rollback of the National 
Environmental Policy Act.  She recently argued before the North Carolina Supreme Court for the 
North Carolina NAACP in a groundbreaking case that challenges whether a racially 
gerrymandered legislature can amend the NC constitution.  Kym has been involved in many cases 
involving climate change, including reaching a ground-breaking settlement with the North 
Carolina DOT which resulted in unprecedented environmental protections, and a number of new 
statewide climate change policies.  Kym got her law degree at Georgetown.   She lives in Chapel 
Hill with her partner State Representative Graig Meyer and their brady bunch of children. 
 

Katherine E. Ross 
Parker Poe 

South Carolina 
 

Katherine Ross represents businesses and local governments in regulatory matters and civil 
litigation. In her energy practice, Katherine provides counsel on the acquisition, sale, financing, 
and permitting of renewable energy facilities across the Southeast, coordinating transaction 
documents and due diligence for portfolios ranging in size from five megawatts to hundreds of 
megawatts. Her clients include developers of renewable energy facilities, investors in those 
developments, and entities providing loans and credit vehicles to them. She also represents 
commercial and industrial businesses seeking renewable energy resources. 
Katherine routinely advises energy clients on power purchase agreements, interconnection 
agreements, and agreements for the sale of renewable energy certificates. She also represents 
clients seeking utility commission and other development-related permits at the local, state, and 
federal levels. She helps clients navigate regulatory changes and advises on regulatory compliance 
matters. 
Katherine's regulatory practice extends beyond the energy industry as well. As businesses grow, 
land use, zoning, environmental, ad valorem tax, and other issues involving governmental entities 
frequently come up. Katherine works with clients to navigate these complex issues and evaluate 
the most cost-efficient path forward, including through negotiations with local and state agencies 
when necessary. In her litigation practice, Katherine represents clients in complex civil matters, 



focusing on real property disputes. While Katherine understands that businesses and 
governmental entities tend to avoid litigation, she also knows that at times it is unavoidable. She 
has obtained favorable bench and jury verdicts, and she works with clients to identify when it is 
worth fighting and when it makes business sense to resolve a matter without a judge or jury. 
Whether a client is involved in a condemnation action, resolving an easement dispute, or fighting a 
property tax assessment, Katherine can assist. 

 
Jeff Tyburski 

Geosyntec Consultants of N.C., P.C. 
North Carolina 

 

Jeff Tyburski joined Geosyntec’s Raleigh, North Carolina office in August of 2019 as a Principal 
Geologist. Jeff has over 34 years of experience in the environmental consulting field. Through his 
career he has worked on a variety of public and private section projects. He specializes in 
developing technically defensible and cost effective solutions for environmental assessments to 
identify and evaluate releases of subsurface contamination and the risk they present to human 
health and the environment. He is well versed in developing corrective action strategies to manage 
the risks associated with subsurface contamination including the development and 
implementation of various groundwater, soil, surface water, sediment and vapor intrusion 
mitigation engineering controls. His primary area of expertise is supporting the redevelopment of 
urban infill Brownfields sites. Through his experience, he has the ability to work with property 
owners, their site design and construction team, legal counsel, investment partners and regulatory 
agencies to develop and integrated approach to manage environmental risk through site 
acquisition, redevelopment design, and construction and facility management phases of a project. 
He has actively been involved with regulatory stakeholder groups and initiative for the 
development of new regulations and guidance’s which has allowed him to develop strong working 
relationships with various regulatory agencies. Jeff graduated from the university of Rochester 
with a Bachelors degree in Geology in 1987. With his wife Roz, they own and operate Carolina 
Morning Stables in Silk Hope NC. In his spare time, Jeff enjoys taking rides with his Quarter horse 
Mack, bike riding, and spending time with his six children. 

 
Michael Abro 

Lawyers Helping Lawyers, SC Bar 
South Carolina 

 

Michael Abro is the Education and Outreach Coordinator for the South Carolina Bar’s Lawyers 
Helping Lawyers. She is also an adjunct professor of law. Michael began her legal career practicing 
law in a small firm. Before attending law school, she worked as a mental health counselor in 
community mental health settings in South Carolina, Georgia, Alabama, and California. Michael 
earned a law degree from the Charleston School of Law, an Educational Specialist Master’s Degree 
in Counselor Education from the University of South Carolina, and a Bachelor of Arts Degree in 
Psychology from the Honors College at the University of South Carolina. 
Michael develops curriculum for and provides continuing education seminars related to Substance 
Use and Mental Health topics. She teaches classes on the topic of developing professional identity 
and the connection between identity and wellness. Michael also has experience with developing 
critical practice skill curriculum modules for the legal profession. In addition, she is trained in 
family and civil court mediation, as an attorney guardian ad litem, and in collaborative law. 



Michael is licensed to practice law in the State Court of South Carolina, the Federal District Court 
for the District of South Carolina, and the Fourth Circuit Court of Appeals.  She has passed the 
examinations for licensure as a Licensed Marriage and Family Therapist (LMFT) as well as a 
Licensed Professional Counselor (LPC). (Completion of supervision hours needed prior to full 
LMFT and LPC licensure.) She is a member of the American Bar Association, South Carolina Bar, 
and the Charleston County Bar Association. 
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North Carolina and Federal Case Law Update 

 

Cordon M. Smart1 

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P. 

 

Prepared for the 2022 Tri-State Environmental Law Conference  

 

Scope: This manuscript summarizes notable environmental law cases decided 

between May 1, 2021 and May 27, 2022 in the North Carolina state courts and the 

United States Supreme Court, the United States Court of Appeals for the Fourth 

Circuit, and North Carolina federal district courts.   

 

 

NORTH CAROLINA CASE LAW UPDATE 

 

I. North Carolina State Appellate Decisions 

 

• New Hanover Cnty. Bd. of Educ. v. Stein, 2022-NCSC-9, ¶ 38, 380 N.C. 

94, 115, 868 S.E.2d 5, 19 

 

Topics: Environmental Enhancement Grants Program 

 

Takeaway: The Environmental Enhancement Grants Program survives yet 

another legal challenge. 

 

This case arises from the Board of Education’s challenge to the Attorney 

General’s administration of the Environmental Enhancement Grants Program 

funded by Smithfield Foods and several of its subsidiaries pursuant to the 2000 

agreement between the Smithfield companies and the Attorney General.  In 2000, 

the North Carolina Attorney General entered into an agreement with the Smithfield 

companies after a five-year period in which hog waste lagoons in eastern North 

Carolina had ruptured or overflowed and discharged millions of gallons of waste into 

the State’s waterways.  As part of the agreement, the companies agreed, among other 

things, to pay $50 million for use in funding environmental enhancement activities 

over the course of 25 years, which would be distributed at the discretion of the 

Attorney General.  The Attorney General subsequently established the 

Environmental Enhancement Grants Program for the purpose of distributing said 

funds to various organizations and trusts. 

 

 
1 I would like to thank Matthew Tynan of Brooks Pierce for his assistance preparing this manuscript.   
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 The Board of Education of New Hannover County alleged that the payments 

made by the Smithfield companies pursuant to the agreement constituted penalties 

for purposes of Article IX, Section 7 of the North Carolina Constitution, which 

requires that such funds be used exclusively for maintaining free public schools.  

After the trial court entered summary judgment in favor of the Attorney General, a 

divided panel of the court of appeals reversed the trial court and allowed the Board 

of Education’s claims to proceed.  However, the supreme court reversed the court of 

appeals and held that the Attorney General was entitled to summary judgment 

because the payments made by Smithfield companies did not constitute a penalty for 

purposes of Article IX, Section 7.  The supreme court then remanded the case to the 

court of appeals “for additional proceedings not inconsistent with this opinion.” 

   

In a footnote at the end of the opinion, the supreme court acknowledged that 

the General Assembly recently enacted a statute, which provided, in pertinent part, 

that “[e]xcept as otherwise specifically provided by law, all funds received by the 

State, including cash gifts and donations, shall be deposited into the State treasury.” 

N.C. Gen. Stat. § 147-76.1.  Noting that the statute became effective on July 1, 2019 

after the amended complaint had been filed, the supreme court indicated that it 

would not attempt to construe the statute or apply it to the facts of the case and 

expressed “no opinion as to what effect, if any, N.C.G.S. § 147-76.1 has on the 

agreement or any past or future payments made thereunder.” 

 

On remand, the Board of Education urged the court of appeals to hold that § 

147-76.1 applied to the settlement agreement and require the Attorney General to 

deposit all payments received from the Smithfield companies since July 1, 2019 and 

all future payments into the State treasury.  A divided panel of the court of appeals 

issued an opinion in which it reversed the trial court’s entry of summary judgment 

and entered an order requiring the Attorney General to deposit all funds presently 

held and all funds received in the future pursuant to the agreement into the state 

treasury in accordance with § 147-76.1.  While acknowledging that the statute was 

not enacted until after the filing of the amended complaint, the majority held that it 

must apply the law in effect at the time of its decision and the allegations of the 

amended complaint were sufficient to place the Attorney General on notice of this 

claim. 

 

In a dissenting opinion, Judge Bryant argued that the Board of Education 

lacked standing to assert a claim against the Attorney General pursuant to § 147-

76.1 for the first time on appeal.  The dissent concluded that the issue raised by the 

Board of Education falls outside the scope of an “‘additional proceeding’ as 

contemplated by the Supreme Court’s mandate” and represents “an entirely new 

proceeding which a trial court of competent jurisdiction must rule on before this Court 

may consider arguments.” 
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The supreme court again reversed the court of appeals and held that the Board 

of Education failed to state a claim against the Attorney General pursuant to § 147-

76.1, which was enacted three years after the amended complaint was filed.  The 

supreme court noted “our decision in this case reflects nothing more than a 

recognition that the Board of Education is not free to raise a completely new claim 

for the first time on appeal from a trial court order granting summary judgment in 

favor of the opposing party, a result that reaffirms the long-standing principle that a 

party cannot ‘swap horses between courts in order to get a better mount in the 

Supreme Court.’”   

 

Finally, the supreme court offered a cautionary note to the court of appeals 

regarding its creative interpretation of “additional proceedings” not inconsistent with 

its prior opinion: 

 

[I]n the event that we remand a case to the Court of Appeals or a trial 

court ‘for further proceedings not inconsistent with [its] opinion,’ such 

language should not be interpreted as an invitation to consider new 

claims that are unrelated to any contention that had been advanced 

before this Court, the Court of Appeals, or the trial court to that point in 

the litigation. 

 

 

************************************* 

 

• Duke Energy Carolinas, LLC v. Kiser, 2021-NCCOA-558, ¶ 1, 280 N.C. 

App. 1, 2, 867 S.E.2d 1, 5, review allowed, 867 S.E.2d 670 (N.C. 2022) 

 

Topics: Land use, public trust doctrine, Federal Power Act, federal 

preemption. 

 

Takeaway: An easement holder may not permit strangers to the agreement to use 

the land for their own benefit without first obtaining the consent of the landowner 

unless the easement explicitly states otherwise.  

 

Duke Energy, which had easement right to flood submerged property, filed a 

lawsuit against waterfront landowners, who owned the submerged property, seeking 

the removal of a retaining wall that was constructed within the easement without the 

power company’s prior authorization.  Owners counterclaimed challenging the 

company’s authority under the easements to demand the removal of the wall and to 

issue permits to neighboring properties for the construction of docks that fall within 

the easement.   

 

Owners granted Duke an easement that provided Duke “absolute water rights 

. . . to treat said 280.4 acres, more or less, in any manner deemed necessary or 
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desirable.”  Duke instituted a permitting process for the construction of shoreline 

improvements along the waters of Lake Norman.  Relying on this permitting process, 

neighbors constructed docks and structures that extended over dry land and were 

anchored or at least touched in some way the easement.   

 

The trial court entered an order granting summary judgment in favor of Duke 

and the third parties and quieting the title in the lots, improvements, and the use of 

the waters to the third parties.  The court concluded that Duke acted within its scope 

of authority in allowing third parties to erect structures within the easement.   

 

The court of appeals affirmed the trial court’s ruling that Duke had the 

authority to compel the Owners to remove the retaining wall at issue.  Despite the 

easement’s expansive scope, however, the court concluded that Duke did not have the 

authority to allow the third parties to use the land subject to the easement without 

the consent of the owner of the submerged tract.  The court concluded, as a matter of 

first impression, that an easement holder may not permit strangers to an easement 

to make use of the land, other than for the use and benefit of the easement holder, 

without the consent of the landowner where such use would impose additional 

burdens on the servient tenement. 

 

The court rejected Duke’s argument that it maintains federally preempted 

authority to permit third-party construction over and onto the submerged tract on 

account of its license issued by FERC.  The court noted that Duke had the authority 

and opportunity to obtain the property in fee simple through the exercise of eminent 

domain, but elected to negotiate an easement instead.   

 

Finally, Duke and the third parties presented an additional argument for the 

first time on appeal that the third parties have a common-law right to use the waters 

of Lake Norman for recreational activities and erect and maintain docks and other 

structures under the public trust doctrine and riparian rights.  The court held that 

existence of access rights pursuant to these doctrines turns on whether the artificial 

body of water is considered to be navigable and “arise from or are connected to already 

natural, navigable-in-fact waters.”  The court determined that it was barred from 

making findings of fact on this issue and record developed below was insufficient to 

support such a finding. 

 

The Supreme Court of North Carolina has allowed review of this case.  Stay 

tuned. 

 

************************************* 
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• Rural Empowerment Ass'n for Cmty. Help v. State, 2021-NCCOA-693, 

868 S.E.2d 645 

 

Topics: North Carolina Right to Farm Act, nuisance, constitutional 

interpretation. 

 

Takeaway: The General Assembly has broad authority to restrict the rights of 

citizens to bring nuisance actions against agricultural and forestry operations.  

As a result, it is now extremely difficult to bring a nuisance action against such 

operations. 

 

Several non-profit organizations filed a lawsuit alleging a facial constitutional 

challenge to two amendments to North Carolina’s Right to Farm Act, which sought 

to limit a person’s ability to bring nuisance actions against agricultural and forestry 

operations and limited the recovery of damages in such actions.   

 

The North Carolina Right to Farm Act, which was originally enacted in 1979, 

sought to codify the “coming to the nuisance” defense for agricultural and forestry 

operations.  In 2013, hundreds of plaintiffs filed nuisance actions against swine 

farmers in superior court.  The General Assembly subsequently amended the Act to 

strengthen the protections afforded to agricultural and forestry operations.  

Undeterred, plaintiffs refiled the nuisance actions in federal district court in 2014, 

naming a subsidiary of pork producer Smithfield Foods as a defendant.  The federal 

court concluded that the Right to Farm Act did not preclude plaintiff’s claims and the 

federal court litigation resulted in five jury verdicts in favor of plaintiffs. 

 

In 2017 and 2018, the General Assembly again amended the Right to Farm Act 

and imposed further restrictions on nuisance actions against an agricultural or 

forestry operations to prevent similar lawsuits from proceeding.  House Bill 467 (H.B. 

467) limits the recovery compensatory damages for nuisances caused by agricultural 

and forestry operations to the diminution of the property value and restricts the 

recovery of damages in successive nuisance actions to the fair market value of the 

property.   

 

Senate Bill 711 (S.B. 711) prohibits the filing of a nuisance action against an 

agricultural or forestry operation unless: (1) the affected real property is located 

within one half-mile of the source of the activity or structure alleged to be a nuisance, 

and (2) the action is filed within one year of the establishment of the operation or 

within one year of the operation undergoing a fundamental change. See N.C. Gen. 

Stat. § 106-701(a1) (defining “fundamental change”).  S.B. 711 also repealed the prior 

exception under the Right to Farm Act permitting nuisance actions that arose from 

“negligent or improper” operation and bars the recovery of punitive damages against 

any operation unless the operation has been subject to a criminal or civil enforcement 
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action for its conducts within three years prior to the first act on which the nuisance 

is based. 

 

 In this litigation, plaintiffs challenged the facial constitutionality of S.B. 711 

and H.B. 467 on three grounds.  First, plaintiffs asserted that the amendments violate 

Plaintiff’s fundamental right of property under the “Law of the Land Clause” in 

Article I Section 19 of the North Carolina Constitution.  Second, plaintiffs asserted 

the amendments are “private” or “special” laws relating to the “abatement of 

nuisance” in violation of Article II, Section 24(1) of the North Carolina Constitution.  

Third, plaintiffs alleged that H.B. 467, which eliminates the rights of claimants to 

recover traditional compensatory damages for nuisance, violates plaintiffs’ right to a 

jury trial “in all controversies at law respecting property” under Article I, Section 25 

of the North Carolina Constitution.  A three-judge panel granted defendant’s 12(b)(6) 

motion to dismiss and denied plaintiffs’ motion for summary judgment.   

 

The court of appeals affirmed the trial court’s dismissal of the action.  The court 

held that the amendments were a valid exercise of the State’s police power consistent 

with the State’s asserted interest in promoting and preserving agriculture and 

forestry activities and production.  The court noted that plaintiffs had not alleged an 

inverse condemnation or any other kind of government taking by eminent domain. 

The court concluded that the amendments are not private or special laws, relying on 

the amendments’ general terms and applicability to all agricultural and forestry 

operations within the state.  Finally, the court determined that the General Assembly 

acted within its authority in imposing limitations on compensation for nuisance 

actions and H.B. 467 does not impair the right to a jury trial.   

 

 

************************************* 

 

• State ex rel. Utilities Comm'n v. Friesian Holdings, LLC, 2022-

NCCOA-32, ¶ 3, 869 S.E.2d 327, 330 

 

Topics: N.C. Utilities Commission, solar energy, distributed generation. 

 

Takeaway: The Court of Appeals is reluctant to second guess N.C. Utilities 

Commission. 

 

An independent energy company filed an application for a certificate of public 

convenience and necessity (“CPCN”) to construct and operate a 70 gigawatt solar 

facility in Scotland County.  The company entered into a power purchase agreement 

(“PPA”) with an energy cooperative to sell the energy generated from the facility.  The 

electrical grid update associated with the project was estimated to cost nearly $250 

million.  A crediting policy enacted by the Federal Energy Regulatory Commission 
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(“FERC”) would have required the utility, Duke Energy, to pass along the cost of the 

upgrades to ratepayers.   

 

The N.C. Utilities Commission denied the application after concluding the 

project was not in the public need or convenience because of the high cost to 

ratepayers from the required network upgrades.  Prior to this order, the Commission 

had never denied a CPCN to an energy generator that had entered into a PPA.   

 

The court of appeals affirmed the Commission’s ruling and rejected each of the 

three arguments advanced by the appellant: (1) the denial of CPCN was preempted 

by federal law because the Commission based its decision, in large part, on the 

upgrade costs that would be charged to ratepayers as a result of a FERC’s crediting 

policy, (2) the Commission’s cost analysis was “arbitrary and capricious” because it 

failed to consider additional generation resources the upgrades would facilitate; and 

(3) the Commission erred in concluding appellant did not demonstrate public need.    

 

 In a concurrence, Judge Murphy agreed with the ruling, but suggested that he 

would have reached a different result had the appellants come forward with other 

arguments.  He noted, “I would not consider our opinion today to foreclose future 

litigants from making additional or refined arguments on the issues presented by this 

case.” 

 

************************************* 

 

• Batson v. Coastal Res. Comm'n, 2022-NCCOA-122, ¶ 3, 871 S.E.2d 120, 

123 

 

Topics: Coastal Resources Commission, recovery of attorney’s fees. 

 

Takeaway: A trial court may award attorney’s fees for the denial of a request to 

file a contested case petition by the Coastal Resources Commission. 

 

Landowners sought to challenge a permit issued by the North Carolina 

Division of Coastal Management to NCDOT for the construction of a new bridge 

connecting Harker’s Island to the mainland of North Carolina.  Under N.C. Gen. Stat. 

§ 113A-121.1, a third party “who is dissatisfied with a decision to deny or grant a 

minor or major development permit may file a petition for a contested case hearing 

only if the [Coastal Resources Commission] determines that a hearing is 

appropriate.” N.C. Gen. Stat. § 113A-121.1(b). The Commission’s determination 

“shall be based on whether the person seeking to commence a contested case: (1) Has 

alleged that the decision is contrary to a statute or rule; (2) Is directly affected by the 

decision; and (3) Has alleged facts or made legal arguments that demonstrate that 

the request for the hearing is not frivolous.” Id. 

 



 

8 
 

Petitioner landowners submitted a one-page request for authorization to 

pursue a contested case challenging the permit with the Coastal Resources 

Commission, which denied the request stating that landowners failed to demonstrate 

“that the Request for a hearing is not frivolous.”  Petitioners sought judicial review of 

the Commission’s decision and the trial court found that the Commission’s 

determination that the landowners’ claims were frivolous “are not supported by the 

record, or the plain meaning of the words ‘not frivolous’ as used in N.C. Gen. Stat. § 

113A-121.1(b)(3).”  The Commission did not appeal the order.  Petitioners then filed 

a contested case proceeding and ultimately settled the case with NCDOT.   

 

After settling its contested case proceeding, petitioners requested an award of 

attorney’s fees and costs with the trial court as the prevailing party against the 

Commission under N.C. Gen. Stat. § 6-19.1.  The trial court granted the request and 

awarded $89,444 in attorney’s fees to petitioners.   

 

A divided panel of the court of appeals held that the Commission’s gatekeeper 

decision under N.C. Gen. Stat. § 113A-121.1 is a civil action contesting state action 

that falls within the scope of N.C. Gen. Stat. § 6-19.1.  The majority opinion concluded 

that the agency action fell within the scope of the statute and petitioners were 

“prevailing parties” entitled to seek an award of attorney’s fees against a state agency 

under N.C. Gen. Stat. § 6-19.1.  However, the court vacated the order and remanded 

the case to the trial court for further proceedings to determine whether the 

Commission acted without substantial justification.   

 

In a dissent, Judge Tyson argued that the trial court was without jurisdiction 

to award attorney’s fees even though this argument was not raised by the 

Commission.  Judge Tyson further argued that the trial court lacked the statutory 

authority to issue an award of attorney’s fees under N.C. Gen. Stat. § 6-19.1 because 

petitioners could not be considered “prevailing parties” for purpose of the statute.  

Finally, the dissent argued that, even assuming the trial court had the authority to 

award attorney’s fees, it failed to make adequate findings as to the reasonableness of 

the fees.   

 

The Commission has filed a notice of appeal based upon the dissent with the 

Supreme Court of North Carolina.  Stay tuned. 

 

************************************* 
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• Kochilla v. Mattamy Carolina Corp., 2022-NCCOA-180, ¶ 23, 868 S.E.2d 

923 (unpublished) 

 

Topics: Sedimentation Pollution Control Act, nuisance, trespass, choice of 

law. 

 

Takeaway: Complaints alleging environmental claims must be carefully pleaded 

to include allegations that satisfy all the required elements in the appropriate 

jurisdiction.  

 

 Landowners filed a lawsuit against developers alleging claims of nuisance, 

trespass, and violations of the Sediment Pollution Control Act (“SPCA”) arising from 

the breach of a dam owned by the developers located in North Carolina, which caused 

a large discharge of sediment to enter a cove in Lake Wylie in South Carolina where 

the landowners’ houses are located.  The trial court granted in part defendants’ 

motion for judgment on the pleadings and entered an order dismissing with prejudice 

plaintiff’s claims for violation of the SPCA and trespass.  Trial court subsequently 

granted summary judgment in favor of defendants as to the remaining nuisance claim 

and dismissed the remaining nuisance claim.  

 

 The court of appeals affirmed the trial court’s order granting defendant’s 

motion for judgment on the pleadings as to plaintiff’s claims for violation of the SPCA.  

Relying on the Supreme Court’s decision in Applewood Properties, the court held that 

plaintiffs lacked standing to assert a claim under the SPCA because they failed to 

allege that defendants were cited for a violation of the SPCA in their complaint even 

though defendants were in fact cited for such a violation. See Applewood Properties, 

LLC v. New S. Properties, LLC, 366 N.C. 518, 524, 742 S.E.2d 776, 780 (2013).  

However, the court vacated the portion of the order dismissing the SPCA claim with 

prejudice, which it held is not appropriate for a dismissal for lack of subject matter 

jurisdiction. 

 

 After engaging in a choice of law analysis, the court concluded that the 

substantive law of South Carolina should apply to plaintiff’s claims for nuisance and 

trespass because the injury to plaintiffs’ use and enjoyment of the cove occurred in 

South Carolina.  The court noted that South Carolina civil trespass law differs from 

North Carolina civil trespass law in that it requires an “intentional” invasion of 

plaintiff’s land.  The court affirmed the trial court’s dismissal of plaintiff’s trespass 

claim after concluding that plaintiffs failed to allege that defendants intentionally 

invaded their properties as required under South Carolina law.  Applying South 

Carolina law, the court of appeals affirmed the trial court’s dismissal of plaintiff’s 

nuisance claim because the alleged nuisance was attributed to a single, isolated 

occurrence—the breach of the dam maintained by defendants.     
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 Finally, the court of appeals affirmed the trial court’s denial of its motion to 

strike an affidavit presented by defendants in support of its motion for summary 

judgment, noting that plaintiffs failed to argue, either at the trial court or on appeal, 

that prejudice would result from the consideration of the affidavit.  

 

 

************************************* 
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FEDERAL CASE LAW UPDATE 

 

II. United States Supreme Court 

 

• Territory of Guam v. United States, 141 S. Ct. 1608 (2021) 

Topics:  CERCLA, cost-recovery and contribution actions. 

 

Takeaway: Nine Supreme Court justices still can agree on something—an 

agreement must expressly discharge CERCLA liability in order to give rise to a 

contribution claim under § 113(f).   

 

The Territory of Guam and the United States engaged in a long-running 

dispute over the Ordot Dump, a superfund site where the Navy allegedly dumped 

toxic waste for decades.  In 2002, the federal government sued Guam under the Clean 

Water Act to prevent the discharge of pollutants into a nearby river.  Guam resolved 

the litigation in 2004 by entering into a consent decree with the EPA pursuant to 

which it agreed to pay a civil penalty and undertake certain remedial actions “in full 

settlement and satisfaction of the civil judicial claims of the United States . . . as 

alleged in the Complaint.” The consent decree further provided that “the United 

States d[id] not waive any rights or remedies available to it for any violation by the 

Government of Guam of federal and territorial laws and regulations,” “[e]xcept as 

specifically provided [i]n [the decree].” 

 

In 2017, Guam sued the U.S. Navy seeking contribution for cleanup costs 

under CERCLA based upon two theories of liability.  Guam sought cost-recovery 

pursuant to Section 107(a), or, in the alternative, “contribution” pursuant to Section 

113(f), which provides that a “person who has resolved its liability to the United 

States . . . for some or all of a response action or for some or all of the costs of such 

action in [a] settlement may seek contribution from any person who is not [already] 

party to a [qualifying] settlement.” 42 U.S.C. § 9613(f)(3)(B).  

  

As a matter of first impression, the U.S. Court of Appeals for the D.C. Circuit 

held that Section 107(a) cost-recovery actions and Section 113(f)(3)(B) contribution 

actions are mutually exclusive, joining several other circuit courts that have 

addressed this issue.  The D.C. Circuit concluded that Guam had a contribution claim 

in lieu of a cost-recovery claim because the remedial measures and conditional release 

in the Clean Water Act sufficiently “resolved its liability” for the dump.  As a result, 

the D.C. Circuit held that Guam had no remedy because the three-year statute of 

limitations for contribution claims had expired. 

 



 

12 
 

In a rare unanimous opinion, the Supreme Court reversed the D.C. Circuit, 

holding that Guam does not have a viable contribution claim under § 113(f) and may 

proceed with its cost-recovery action under § 107(a).  The Court held that a settlement 

must expressly discharge a CERCLA liability in order to give rise to a contribution 

claim under § 113(f).  While acknowledging “remedial measures that a party takes 

under another environmental statute might resemble steps taken in a formal 

CERCLA ‘response action,’” the Court concluded that “relying on that functional 

overlap to reinterpret the phrase ‘resolved its liability ... for some or all of a response 

action’ to mean ‘settled an environmental liability that might have been actionable 

under CERCLA’ would stretch the statute beyond Congress’ actual language.” 

 

************************************* 

 

• PennEast Pipeline Co., LLC v. New Jersey, 141 S. Ct. 2244 (2021) 

 

Topics: Natural Gas Act, eminent domain, sovereign immunity.  

 

Takeaway: The Natural Gas Act authorizes certificate holders to condemn 

land in which a State claims an interest.  

 

Pipeline company obtained certificate of public convenience and necessity from 

FERC to construct a 116-mile natural gas pipeline from Pennsylvania to New Jersey.  

The company filed federal complaints seeking to exercise the federal eminent domain 

power under Section 717f(h) of the Natural Gas Act (“NGA”) to obtain rights-of-way 

along the pipeline route approved by FERC.  Company sought to condemn certain 

parcels of property in which the state of New Jersey holds a property interest.  

 

New Jersey moved to dismiss the complaint on sovereign immunity grounds.  

The district court denied the motion, holding that New Jersey was not immune from 

the federal government’s eminent domain power.  The U.S. Court of Appeals for the 

Third Circuit vacated the district court’s decision, concluding that Section 717f(h) did 

not clearly delegate the federal government’s power to sue nonconsenting States to 

certificate holders. 

 

In a 5-4 decision, the Supreme Court reversed the Third Circuit’s decision and 

held that the NGA authorizes certificate holders to condemn land in which a State 

has an interest. As a preliminary matter, the Court rejected the argument 

propounded by the United States that the Third Circuit lacked jurisdiction to address 

this issue because the NGA conveys the D.C. Circuit with exclusive jurisdiction to 

“affirm, modify, or set aside” an order issued by FERC.  The Court held that New 

Jersey’s appeal is not a collateral attack on FERC’s order that would divest the Third 

Circuit of jurisdiction over the dispute.   
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The majority held that New Jersey waived its sovereign immunity to the 

exercise of the federal government’s eminent domain power when it ratified the 

Constitution.  The majority concluded that this waiver of sovereign immunity extends 

to private condemnation actions authorized by the federal government in the NGA.  

The majority reasoned that to hold otherwise would render the federal eminent 

domain power incomplete.     

 

In a dissent joined by four other justices, Justice Barrett argued that Congress 

cannot authorize private suits against nonconsenting States and the States did not 

otherwise consent to private condemnation suits in ratifying the Constitution.  The 

dissent relied on the historical absence of private condemnation suits against state-

owned lands while noting that nothing would prevent the federal government from 

exercising eminent domain over state-owned property at issue.  

 

 

************************************* 

 

• W. Virginia v. Env't Prot. Agency, 142 S. Ct. 420 (2021), granting 

review of 985 F.3d 914 (D.C. Cir. 2021).  

  

Topics:  Clean Air Act, climate change; “Major Questions” doctrine. 

 

Takeaway: The Supreme Court may clarify the EPA’s authority to regulate 

greenhouse gas emissions under the Clean Air Act. 

 

This case arises from a long-running legal challenge to the EPA’s authority to 

regulate greenhouse gas emissions from existing power plants under Section 111(d) 

of the Clean Air Act.  The dispute began in 2015 with the Obama Administration’s 

adoption of the Clean Power Plan (“CPP”), which sought to regulate greenhouse gas 

emissions from the power sector under Section 111(d).   

 

Section 111(d) sets standards for existing sources of air pollution that reflect 

the “best system of emission reduction.”  42 U.S.C. § 7411(a)(1).  In promulgating the 

CPP, the EPA took the position that it had the authority to proscribe industry-wide 

measures prioritizing electricity generation from stationary sources with lower 

greenhouse gas emissions.  Several states and private plaintiffs challenged the CPP 

and a divided Supreme Court stayed the implementation of the CPP in 2016 pending 

judicial review.  The U.S. Circuit Court of Appeals for the D.C. Circuit heard 

argument en banc, but the litigation was held in abeyance and dismissed as the EPA, 

now under the Trump Administration, reassessed its position. 

 

In 2019, the EPA repealed the CPP and replaced it with a more lenient policy 

known as the Affordable Clean Energy rule (“ACE”) that applied only to coal-fired 

power plants.  In a stark reversal, the EPA took the position that the plain meaning 
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of Section 111 unambiguously limits the best system of emission reduction to those 

measures that can be implemented on the physical premises of a power plant (i.e. 

“within the fence line”).  A new group of states and private plaintiffs filed a petition 

for review of the agency’s decision to vacate the CPP and replace it with ACE. 

 

In January 2021, the U.S. Court of Appeals for the D.C. Circuit issued a 

decision vacating the EPA’s repeal of the CPP and the ACE rule.  The majority 

determined that the EPA acted arbitrarily and capriciously because it failed to take 

into account that it had authority to regulate beyond-the-fence line measures under 

Section 111.  The majority concluded there is “nothing in the text, structure, history, 

or purpose of [Section 111] that compels the reading the EPA adopted.”  The D.C. 

Circuit remanded the case to the EPA, now under the Biden Administration, for 

further review.  The D.C. Circuit subsequently granted the Biden Administration’s 

motion to stay the issuance of the mandate with respect to the vacatur of the CPP 

until the EPA issues a new rulemaking action.   

 

Even though the EPA had not yet issued a new rule, several states and private 

companies petitioned the Supreme Court to review the D.C. Circuit’s decision.  The 

Supreme Court agreed to hear the case in October 2021.  Appellants argue that D.C. 

Circuit’s decision interpreting Section 111 to give the EPA more expansive power 

violates the “major-questions doctrine”—the principle that Congress must “speak 

clearly if it wishes to assign to an agency decisions of vast economic and political 

significance.” Util. Air Regul. Grp. v. E.P.A., 573 U.S. 302, 324 (2014).  Appellants 

contend the D.C. Circuit’s interpretation of Section 111 is inconsistent with the text 

and structure of the statute and would violate the nondelegation doctrine.   

 

As a threshold matter, the parties defending the D.C. Circuit’s decision claim 

that the appellants do not have the legal right to bring the case because the 

appellants have not been harmed since there is no EPA rule in effect.  The parties 

argue that D.C. Circuit’s interpretation of Section 111 conforms with the text and 

structure of the statute and does not otherwise violate the major-questions doctrine 

or the nondelegation doctrine.   

 

The Court held oral argument on February 28, 2022 and a decision in the case 

is expected before the end of the Court’s term in late June or early July.   

 

************************************* 
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• Sackett v. EPA, 142 S. Ct. 896 (2022), granting review of 8 F.4th 1075 

(9th Cir. 2021) 

 

Topic:  Clean Water Act jurisdiction. 

 

Takeaway: The Supreme Court is going to do something. 

 

 The Supreme Court granted cert limited to the question: “Whether the Ninth 

Circuit set forth the proper test for determining whether wetlands is ‘waters of the 

United States’ under the Clean Water Act, 33 U.S.C. § 1362(7).”  

 

 The Sacketts are individuals who purchased a “soggy residential lot” near 

Idaho’s Priest Lake, began filling the lot with sand and gravel so they could build a 

home on it, and then were sent an administrative compliance order from EPA 

asserting CWA jurisdiction and directing them to restore the property to its “natural 

state.”  The Sacketts sued EPA, asserting that there was no CWA jurisdiction over 

the wetlands on their property. 

 

The Sacketts made it to the Supreme Court back in 2012, when the Court ruled 

that the original compliance order was a “final agency action” subject to judicial 

review.  After remand and further litigation, the district court had entered summary 

judgment in favor of EPA.  The EPA sent the Sacketts a letter withdrawing the 

compliance order in 2020, and then argued the case was moot. 

 

After holding that the case was not moot, the Ninth Circuit examined which 

test from Rapanos v. United States, 547 U.S. 715 (2006) controls: Justice Scalia’s 

plurality opinion (requiring a “physical connection” between wetlands and navigable 

waters for the wetlands to fall within CWA jurisdiction) or Justice Kennedy’s 

concurrence (requiring only a “significant nexus”). The Ninth Circuit, following its 

own precedent and that of the Seventh Circuit, held that Justice Kennedy’s opinion 

controls because it is the “narrowest ground” for the Rapanos decision. It then 

reviewed EPA’s compliance order as to whether its determination of jurisdiction was 

arbitrary and capricious under the APA. 

 

The Supreme Court is expected to hear arguments in the case next term and a 

decision will likely be issued in 2023.   

 

 

************************************* 
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III. Fourth Circuit  

 

• North Carolina Department of Environmental Quality v. FERC, 3 

F.4th 655, 676 (4th Cir. 2021) 

 

Topics:  Clean Water Act, FERC, Federal Power Act, preemption; waiver. 

 

Takeaway: Courts are reluctant to find a waiver of the State’s § 401 water quality 

certification authority. 

 

Applicant for license to operate hydroelectric dam sought § 401 water-quality 

certification from the North Carolina Department of Environmental Quality.  A state 

waives its certification authority if it “fails or refuses to act on a request for 

certification, within a reasonable period of time (which shall not exceed one year) 

after receipt of such request.” 33 U.S.C. § 1341(a)(l).  In consultation with NCDEQ 

staff, the applicant twice withdrew his § 401 application and then immediately 

resubmitted the application to accommodate delays in the review process, which 

would have prevented NCDEQ from issuing a certification within the required one-

year review period.  NCDEQ granted the application and issued a § 401 certification 

seven months after the applicant last withdrew and resubmitted its application. 

   

Federal Energy Regulatory Commission issued a license order in which it 

concluded that NCDEQ waived is authority to issue a § 401 certification.  FERC 

concluded that the applicant and the state agency engaged in a “coordinated 

withdrawal and resubmission scheme” for “the purpose of avoiding waiver,” relying 

on the D.C. Circuit’s decision in Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1103 

(D.C. Cir. 2019). 

 

Assuming without deciding that a state may waive its certification authority 

under § 401 by coordinating with an applicant in a scheme to defeat the statutory 

review period, the Fourth Circuit concluded that FERC erred in finding that North 

Carolina waived its certification authority because its finding of improper 

coordination was not supported by substantial evidence.  The court concluded the 

evidence relied upon by FERC represented little more than “routine informational 

emails,” which were insufficient to show improper coordination. The court held that 

the mere fact that the resubmitted applications were identical to the withdrawn 

applications was insufficient to support a finding of waiver absent evidence of 

coordination.   

 

While the court did not ultimately reach the issue of statutory interpretation, 

the court distinguished the facts of the case from those in Hoopa Valley and expressed 

reservations about FERC’s interpretation of Section 401 to require final agency action 

within one year of the filing of the certification request.   
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************************************* 

 

• State v. United States, 7 F.4th 160, 162 (4th Cir. 2021) 

 

Topics: Clean Air Act, removal, civil penalty assessments. 

 

Takeaway: The United States may have its day in federal court, but cannot claim 

sovereign immunity to avoid civil penalties under the Clean Air Act.  

 

NCDEQ assessed civil penalties against a coal-powered facility located at the 

Marine Corps Air Station Cherry Point (“Cherry Point”) after it violated its state 

permit.  After Cherry Point refused to pay the penalty, the State filed an enforcement 

action against the United States in superior court.   

 

The United States removed the action to federal court and moved to dismiss 

on sovereign immunity grounds.  North Carolina filed a motion to remand the case, 

contending that 42 U.S.C. § 7604(e) of the Clean Air Act precludes removal. In the 

alternative, the State opposed the motion to dismiss arguing that two provisions of 

the CAA, 42 U.S.C. § 7604(e) and 42 U.S.C. § 7418(a), waive the federal government’s 

sovereign immunity as to punitive civil penalties issued pursuant to state air 

pollution laws.  The district court granted the United States’ motion to dismiss based 

upon sovereign immunity and upheld the removal of the action.   

 

A divided panel of the Fourth Circuit held that the district court erred in 

holding that the CAA does not waive the sovereign immunity of the United States.  

In relevant part, § 7604(e) provides: “[n]othing . . . in any other law of the United 

States shall be construed to prohibit, exclude, or restrict any State, local, or interstate 

authority from . . . bringing any enforcement action or obtaining any judicial remedy 

or sanction in any State or local court.”  The majority concluded that § 7604(e) of the 

CAA unambiguously waives the United States’ sovereign immunity as to all civil 

penalties assessed pursuant to state air pollution law, including the punitive 

penalties at issue in the case.  The majority declined to reach the issue of whether 

the federal facilities provision, 42 U.S.C. § 7418(a), would support a waiver of 

sovereign immunity.   

 

In a dissent, Judge Agee argued that neither provision of the CAA contains an 

unequivocal waiver of sovereign immunity for claims seeking purely punitive relief.  

Relying on the Supreme Court’s interpretation of a different waiver provision in the 

Clean Water Act in U.S. Dep't of Energy v. Ohio, 503 U.S. 607, 620 (1992), the dissent 

argued that the phrase “remedy or sanction” should be construed as an unequivocal 

waiver of sovereign immunity as to only coercive penalties, a statutory interpretation 

previously adopted by the Eleventh Circuit. City of Jacksonville v. Dep't of Navy, 348 

F.3d 1307, 1319 (11th Cir. 2003). 
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However, all three members of the panel affirmed the district court’s removal 

of the action.  The court held that the federal officer removal statute, 28 U.S.C. § 

1442(a)(1), authorized the United States to remove the action and 42 U.S.C. § 7604(e) 

of the CAA’s language preserving the State’s right to “obtain[] any judicial remedy or 

sanction in any State or local court” does not otherwise preclude the removal in this 

instance.  

 

 

************************************* 

 

• Zito v. N. Carolina Coastal Res. Comm'n, 8 F.4th 281, 283 (4th 

Cir.), cert. denied, 142 S. Ct. 465, 211 L. Ed. 2d 283 (2021) 

 

Topics: Takings Clause, sovereign immunity, Coastal Area 

Management Act.  

 

Takeaway: Sovereign immunity bars takings claims brought against the 

Coastal Resources Commission in federal court. 

 

Coastal landowners filed a federal lawsuit alleging a Fifth Amendment takings 

claim against the North Carolina Coastal Resources Commission after the 

Commission denied the landowners permission to rebuild their home because the 

property did not meet the set-back requirements in the Coastal Area Management 

Act (“CAMA”).  The district court granted the Commission’s motion to dismiss for lack 

of subject matter jurisdiction and held that the claim was barred by State sovereign 

immunity.  

 

The Fourth Circuit affirmed the district court’s ruling and held that the 

incorporation of the Takings Clause to the States through the Fourteenth 

Amendment did not abrogate the sovereign immunity of the States so long as state 

courts remain open to adjudicate the landowner’s takings claim.  Joining three other 

circuit courts that have addressed the issue, the court of appeals held that the 

Supreme Court’s recent opinion in Knick v. Township of Scott did not require a 

different result. See Knick v. Twp. of Scott, Pennsylvania, 139 S. Ct. 2162 (2019).  

 

The court concluded that North Carolina state courts remain open to 

adjudicating the landowners’ takings claims.  The court rejected appellants’ 

argument that Section 113A-123(b) of CAMA provided an exclusive remedy where 

invalidation of the state action is the sole remedy.  The court held that that the North 

Carolina Constitution provides landowners with an independent cause of action to 

seek compensation for any temporary taking notwithstanding the procedure for 

judicial review in CAMA.   

 

************************************* 
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• Clendening v. United States, 19 F.4th 421 (2021) 

 

Topics:  Federal Tort Claims Act, sovereign immunity, hazardous 

waste disposal and remediation. 

 

Takeaway:  It is extremely difficult, if not impossible, to pin tort liability on the 

federal government for its choices in handling its hazardous waste, particularly 

where the waste results from military activities. 

 

The estate of a former Marine who had been stationed at Camp Lejeune sued 

for injuries allegedly caused by his exposure to contaminated water and 

environmental toxins, citing, among other things, “radioactive Strontium 90 (Sr-90) 

pellets and dead beagles” buried just below the surface of the ground near where 

Clendening was stationed. 

 

The district court dismissed the estate’s claims for lack of subject matter 

jurisdiction.  Fourth Circuit affirmed the district court’s holding that plaintiffs’ claims 

were barred by the Feres Doctrine, which holds that “[t]he Government is not liable 

under the [Federal Tort Claims Act] for injuries to servicemen where the injuries 

arise out of or are in the course of activity incident to service,” Feres v. United States, 

340 U.S. 135, 146 (1950), and otherwise by the discretionary function exception to the 

sovereign immunity waiver in the FTCA. See 28 U.S.C. § 2680(a) (retaining immunity 

from any claim “based upon the exercise or performance or the failure to exercise or 

perform a discretionary function or duty on the part of a federal agency or an 

employee of the government, whether or not the discretion involved be abused”).   

 

As to the Feres doctrine, the court noted that the doctrine is “broad and 

amorphous,” seeming to encompass “all injuries suffered by military personnel that 

are even remotely related to the individual’s status as a member of the military,” and 

held that all of the plaintiff’s claims based on Clendening’s exposure were barred 

except one: a failure to warn claim based on the government’s failure to warn 

Clendening about his exposure after his military service ended. 

 

As to that claim, the court applied a two-part test, examining (1) whether the 

challenged conduct involves an element of judgment or choice, and (2) whether the 

agency’s exercise of judgment was not based on public policy or susceptible to policy 

analysis.  As to the first prong, the court noted that no law, regulation, or policy 

required any warning to be provided to Clendening, and accordingly found it to be an 

exercise of judgment.  As to the second prong, because the government’s decisions 

involved a balancing of factors including public policy, health, and safety concerns, 

the acts were susceptible to policy analysis, and therefore fell within the discretionary 

function exception. 

 

************************************* 
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• West Virginia State University Bd. of Governors v. Down Chem. Co., 23 

F. 4th 288 (4th Cir. 2022). 

 

Topics:  CERCLA, RCRA preemption, federal question jurisdiction, 

federal officer jurisdiction. 

 

Takeaway: Artful pleading can circumvent federal jurisdiction over CERCLA- 

and RCRA-related state law claims. 

 

 WVSU brought suit to attempt to force the defendants to adopt remedial 

measures to address contamination from an adjacent industrial park on the WVSU 

campus. The defendants removed to federal court, invoking federal question, 

diversity, and federal officer jurisdiction. The district court granted the plaintiff’s 

motion to remand the matter to state court, finding a lack of subject matter 

jurisdiction, and the defendants appealed. 

 

 The Fourth Circuit affirmed the remand to state court. As to federal officer 

jurisdiction, the court noted that the jurisdiction is intended to provide a federal 

forum when private actors (1) acted under the direction of a federal officer, (2) have 

a colorable federal defense, and (3) are engaged in government-related conduct that 

is causally related to the plaintiff’s claims. Noting that the defendants were under 

strict regulation by EPA—but not in a contractual relationship with the agency—the 

court found that the defendants were not “under the direction of a federal officer.” 

 

 As to federal question jurisdiction, the court examined whether the plaintiff’s 

claims “necessarily raised” or “substantially raised” a federal issue. The defendants 

claimed WVSU “artfully” pleaded its complaint, which was really a challenge to an 

EPA CERCLA “cleanup.” The Fourth Circuit rejected this argument, finding that 

there was no EPA-directed cleanup. 

 

 The defendants also claimed that WVSU’s state law claims were preempted by 

RCRA. However, noting RCRA’s savings clause for state law claims, 42 U.S.C. § 6972, 

the court rejected this argument as well and held that there was no question of RCRA 

preemption raised by the plaintiff’s claims.  

 

 

************************************* 
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• Wild Virginia v. U.S. Forest Service, 24 F.4th 915 (2022) 

 

Topics: NEPA, National Forest Management Act. 

 

Takeaway:  Courts will give significant deference to agencies on NEPA review. 

 

Plaintiffs brought suit challenging the decisions of the Forest Service and 

Bureau of Land Management (“BLM”) to allow a natural gas pipeline (the Mountain 

Valley Pipeline) to be built through three and a half miles of the Jefferson National 

Forest. 

 

The Fourth Circuit reviewed the plaintiffs’ challenge to the pipeline on a 

number of grounds.  For most of those grounds, the court rejected the plaintiffs’ 

assertions and deferred to the agency.  However, ultimately, the Fourth Circuit 

granted the plaintiffs’ petition and remanded to the agencies for further review 

because the court agreed with the plaintiffs on two narrow issues. First, the court 

found that the agencies had failed to consider USGS data on erosion and 

sedimentation that showed that the model relied upon by the agencies in their 

decision-making process was inaccurate.  The court did not require the agencies to 

use that data, but stated that the agencies should, at a minimum, acknowledge the 

disparity between the model and the data and explain the impact of the disparity on 

the analysis.  Second, the court found that the Forest Service failed to follow its own 

rule regarding amendments to forest plans under the National Forest Management 

Act. 

 

************************************* 

 

• Appalachian Voices v. U.S. Dep’t of Interior, 25 F.4th 259 (2022). 

 

Topics: Endangered Species Act. 

 

Takeaway:  ESA protections are going to be interpreted broadly. 

 

Plaintiffs brought suit challenging the U.S. Fish and Wildlife Service’s (“FWS”) 

Biological Opinion and Incidental Take Statement (“Biological Opinion”) for the 

Mountain Valley Pipeline for failure to adequately consider the impacts of the 

pipeline project on two endangered fish species: the Roanoke logperch and the candy 

darter. (The plaintiffs also challenged the statement with regard to an endangered 

bat species, but the court did not reach that issue, only recommending that the agency 

take a close look at that part of the Biological Opinion on remand.) 

 

Appalachian Voices gives a thorough background on the ESA and its 

application to federally permitted projects. It also, interestingly, dives fairly deeply 

into information about the two species, noting their vulnerability and the data on how 



 

22 
 

much of each species was expected to be killed. The Biological Opinion indicated that 

the candy darter is at significant risk of extinction in the next 25 years. Nevertheless, 

FWS made a “no jeopardy” determination, finding that the agency action would not 

jeopardize the two species. 

 

The court found that FWS had failed to properly examine the impacts of the 

project on the two species, giving only a cursory review of potential impacts and 

failing to fully examine the predicted impacts in the area of the project or what other 

activities in the area could affect the two species. In response to FWS’s arguments 

that it used statistical modeling to account for all of the impacts, the court criticized 

the agency for stretching its “argument—and these models—much too far.” The court 

then went on to examine the models and their shortcomings in detail. 

 

The court also found that the Biological Opinion failed to analyze the effects of 

climate change, noting that only a single sentence of the opinion addresses climate 

change. The court rejected the agency’s attempt to explain that climate change was 

otherwise taken into account as an impermissible post hoc rationalization. 

 

With regard to FWS’s jeopardy determination, the court found that, because it 

had failed to properly analyze the effects discussed above, the agency’s no-jeopardy 

finding was arbitrary and capricious. The court pointedly noted—in light of the 

evidence that the two species are already in danger—that “if a species is already 

speeding toward the extinction cliff, an agency may not press on the gas.”  

 

************************************* 

• Mayor and City Council of Baltimore v. BP P.L.C., 31 F.4th 178 (4th Cir. 

2022). 

 

Topics:  Climate change, removal, federal question jurisdiction. 

 

Takeaway: Climate suits based purely on state law can stay in state court. 

 

 The plaintiffs sued BP and other energy companies under Maryland law for 

public nuisance, private nuisance, strict liability, design defect, negligent failure to 

warn, and violations of the Maryland Consumer Protection Act, alleging that the 

companies had superior knowledge of negative climate change impacts caused by 

their products. The case was removed to federal district court, which then remanded 

the case back to state court after rejecting all of the defendants’ grounds for removal.  

 

On appeal, the Fourth Circuit held that it could only review the remand action 

on the question of federal officer jurisdiction. The Supreme Court granted cert and 

reversed the Fourth Circuit, holding that the Court of Appeals should have reviewed 
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the entire remand order. BP P.L.C. v. Mayor and City Council of Baltimore, 141 S. 

Ct. 1532 (2021). 

 

 On remand from the Supreme Court, the Fourth Circuit reviewed and affirmed 

the district court’s entire order remanding the case to state court. The defendants 

asserted eight grounds for federal jurisdiction: (1) federal common law; (2) substantial 

issues of federal law, including foreign affairs; (3) preemption under the Clean Air 

Act; (4) federal enclaves; (5) the Outer Continental Shelf Lands Act; (6) the 

bankruptcy removal statute; (7) admiralty jurisdiction; and (8) federal officer 

removal.  This laundry list of obscure bases for jurisdiction should tell you all you 

need to know about whether there really is federal jurisdiction over the case. 

 

 But the Fourth Circuit’s opinion walked through each basis and rejected them 

one by one anyway, concluding as follows: 

 

The impacts of climate change undoubtably have local, national, and 

international ramifications. But those consequences do not necessarily 

confer jurisdiction upon federal courts carte blanche. In this case, a 

municipality has decided to exclusively rely upon state-law claims to 

remedy its own climate-change injuries, which it perceives were caused, 

at least in part, by Defendants' fossil-fuel products and strategic 

misinformation campaign. These claims do not belong in federal court. . 

. .  Because we do not discern a proper basis for removal that permits a 

federal court to entertain Baltimore's action, the district court's order 

granting Baltimore's Motion to Remand is AFFIRMED. 

 

************************************* 

 

IV. North Carolina Federal District Courts 

 

• N. Carolina Coastal Fisheries Reform Grp. v. Capt. Gaston LLC, 560 F. 

Supp. 3d 979, 995 (E.D.N.C. 2021) 

 

Topics: Clean Water Act, fisheries; public trust doctrine.  

 

Takeaway: The discharge of dead fish and commercial trawling activities 

remain out of reach of the Clean Water Act (at least for now). 

 

 Non-profit organization and individuals filed action against the owners and 

operators of shrimp trawling vessels alleging violations of the Clean Water Act and 

the North Carolina public trust doctrine arising from defendants’ shrimp trawling 

activities in North Carolina coastal waters.  Plaintiffs alleged that defendants 

violated the Clean Water Act by discharging pollutants and dredged material into 

coastal waters through their shrimp trawling activities.     
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Plaintiffs alleged that defendants as part of their shrimp trawling activities 

capture and discard “bycatch” consisting of dead and decomposing fish and marine 

species back into coastal waters, which results in significant increases in organic 

matter and nutrient pollution.  In addition, Plaintiffs alleged that the trawling 

activities result in the bottoms of the coastal waters being dredged, which damages 

the habitat of bottom-dwelling species and re-suspends sediment that pollutes coastal 

waters.   

 

Defendants moved to dismiss for lack of subject matter jurisdiction and for 

failure to state a claim.  The court concluded that plaintiffs had standing to assert 

the claims, but granted defendants motion to dismiss on the grounds that plaintiff 

failed to state a claim under either the CWA or the public trust doctrine. 

 

The court, addressing what appears to be an issue of first impression in the 

Fourth Circuit, concluded that plaintiffs failed to state a claim for an actionable 

discharge of any cognizable pollutant under the Clean Water Act.  The court held that 

the alleged unpermitted discharges of bycatch and resuspension of sediment caused 

by the trawling activities fall outside the scope of the Clean Water Act. 

   

The court held that while the re-suspended sediment would fall within the 

definition of a “pollutant” as “dredged spoil,” the complaint fails to allege that the 

sediment was ever reintroduced or deposited in those waters.  In this respect, the 

court distinguished this case from the Fourth Circuit’s decision in U.S. v. Deaton, 

where the court of appeals held that piles of dirt dug up from a wetland and 

redeposited onto the same wetland gave rise to an actionable discharge of a pollutant. 

See United States v. Deaton, 209 F.3d 331, 333 (4th Cir. 2000).  The court declined to 

interpret the phrase “biological material” in the definition of “pollutant” to encompass 

the discard of bycatch by the defendants. The court noted that adopting such an 

interpretation would extend the CWA into an area of traditional state management 

and jurisdiction and lead to potentially absurd results.   

 

The court concluded that plaintiffs failed to allege an actionable CWA claim 

based upon dredged material because the complaint fails to allege more than an 

incidental fallback or addition of dredged material that does not require a § 1344 

permit.  33 C.F.R. § 323.2(d).  Finally, the court concluded that plaintiffs failed to 

state a claim under the North Carolina public trust doctrine because they are not 

authorized to bring suit for violations of the doctrine.  

 

The case is currently on appeal before the Fourth Circuit.  Stay tuned. 

 

 

************************************* 
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• WASCO LLC v. Northrop Grumman Corp., No. 1:20-CV-00227-MR, 2021 

WL 4509176, at *1 (W.D.N.C. Sept. 30, 2021) 

 

Topics:  CERCLA contribution and response costs; bankruptcy 

 

Takeaway: CERCLA contribution actions and cost recovery actions are 

mutually exclusive; continued ownership or operation of a contaminated 

property may preclude the discharge of CERCLA liability in bankruptcy. 

 

 Plaintiff, who is the current operator of a manufacturing facility, filed action 

pursuant to CERCLA against former owners and operators of the facility for recovery 

of response costs incurred as a result of the release of hazardous substances at the 

facility.  Plaintiff sought cost-recovery from defendants under Section 107(a) and 

contribution from the defendants under Section 113(f).  Defendants moved to dismiss 

plaintiff’s CERCLA claims on the grounds that (1) plaintiff failed to allege it is a 

responsible party such that it can recover under Section 113(f), and (2) plaintiff’s 

allegations are insufficient to show that plaintiff’s response costs were necessary and 

consistent with the National Contingency Plan so as to permit recovery under Section 

107(a).   

 

 The district court held that plaintiff failed to state a claim for recovery 

pursuant to Section 113(f) because it failed to allege that it was a responsible party.  

The court noted that plaintiff failed to allege that it entered a settlement that 

expressly discharges a CERCLA liability and expressly denied having caused or 

contributed to the release of any hazardous substance at the facility.   Relying on the 

Supreme Court’s recent decision in Guam, the court concluded that plaintiff’s 

compliance with a court order mandating that it apply for and abide by the terms of 

a RCRA permit was insufficient to support a claim for contribution.   

 

 The district court denied defendants’ motion to dismiss with respect to 

plaintiff’s claims for cost recovery under Section 107(a).  The court held that plaintiff 

plausibly alleged that it incurred response costs that were necessary and consistent 

with the NCP, noting that plaintiff had alleged undertaking actions under the 

supervision of NCDEQ or under plans approved by NCDEQ.   

 

 Finally, the district court held that plaintiff sufficiently alleged a cost recovery 

claim against one former owner, who contended that the claims against it were 

discharged in bankruptcy filed by its predecessor-in-interest.  The court noted that 

only a small portion of the predecessor-in-interest’s ownership period occurred after 

the bankruptcy petition was filed and plaintiff failed to make any specific allegations 

against defendant during the post-petition period.  Nevertheless, the court concluded 
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that, after drawing all reasonable inferences in plaintiff’s favor, the allegations of the 

complaint were sufficient to avoid dismissal at this early stage.  

 

************************************* 

 

• N.C. Wildlife Federation v. NCDOT, __ F. Supp. 3d. __, 2021 WL 5893973 

(E.D.N.C. 2021). 

 

Topics:  NEPA 

 

Takeaway: The courts will provide substantial deference to federal agencies in 

reviewing agency actions for compliance with NEPA. 

 

 Plaintiffs brought suit challenging the NCDOT’s decision to construct the 

“Mid-Currituck Bridge Project” across the Currituck Sound, contending that the 

Federal Highway Administration (“FHWA”) had violated the National 

Environmental Policy Act in a number of ways. 

 

 First, plaintiffs contended that FHWA had inappropriately assumed 

construction of the bridge would occur; however, the Court reviewed the extensive 

record and found that the actual analysis was that planned residential and 

commercial development would occur with or without the bridge, meaning there was 

little difference between the no-build alternative and the alternatives considered by 

the agency.  Second, plaintiffs contended that the agency had failed to consider 

various alternatives, but the court showed significant deference to the agency in 

rejecting this contention, noting repeatedly that the agency had provided an 

explanation of why the alternatives were not considered.  Next, plaintiffs challenged 

the agency’s comparison of alternatives, but again the court rejected this argument 

by deferring to the agency.  Finally, plaintiffs raised a number of challenges based 

upon the fact that FHWA did not prepare a supplemental environmental impact 

statement.  The court rejected these contentions as well, noting that none of the “new” 

impacts raised by the plaintiffs were caused by the agency’s proposed action and that 

the impacts were already sufficiently considered. 

 

************************************* 

 

• Priselac v. Chemours Co., 2022 WL 909406 (E.D.N.C. Mar. 8, 2022). 

 

Topics:  PFAS, GenX, class actions. 

 

Takeaway:  Putative class action environmental claims must be carefully 

pleaded; if you’re on the defense side, don’t leave any cause of action out of your 

motion to dismiss. 
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 Plaintiff filed a putative class action asserting trespass, nuisance, negligence, 

failure to warn, violation of the N.C. Uniform Voidable Transfer Act, unjust 

enrichment, civil conspiracy, and battery arising out of the defendants’ alleged 

contamination of the Cape Fear River and area surrounding their facility with GenX 

and other perfluoroalkyl substances.  

 

 The district court dismissed nearly all of the plaintiff’s claims noting that 

medical monitoring—the cost of which was plaintiff’s primary alleged injury—is not 

a cognizable cause of action or element of damages under North Carolina law “absent 

a present physical injury,” which the plaintiff did not allege. The court dismissed the 

plaintiff’s nuisance claim as stating an invasion of a public nuisance for which the 

plaintiff had no individualized injury. The court dismissed the negligence and 

negligent failure to warn claims for failure to allege an injury; she failed to allege any 

detrimental health impacts or that she had to purchase water or a filtration system. 

The court closely analyzed the battery claim and concluded that it failed to show any 

conduct directed toward her, since she was merely a consumer of the local utility’s 

water.  

 

 The court allowed her trespass, civil conspiracy, and NCUVTA claims to 

survive. Notably, the court found only that the plaintiff had stated a claim for nominal 

damages on the trespass claim; had only allowed the conspiracy claim to continue 

based on the trespass claim; and allowed the NCUVTA claim to survive because the 

defendants’ motion to dismiss did not address that claim. 

 

************************************* 

 

• Pride v. Murray, 2022 WL 987335 (W.D.N.C. Mar. 31, 2022) 

 

Topics:  Camp Lejeune, Clendening, FTCA. 

 

Takeaway: Clendening’s bar on tort actions may not be as broad as it appears. 

 

 The district court reviewed tort claims arising out of the failure to provide clean 

drinking water at Camp Lejeune, applying the Fourth Circuit’s decision in 

Clendening. 

 

 The court dismissed the plaintiff’s failure to warn claim as barred by 

Clendening. Interestingly, however, the court allowed the plaintiff’s claim arising out 

of failure to provide clean drinking water to survive.  The court held that (1) plaintiff 

was not a servicemember when she was exposed, so the Feres Doctrine did not apply, 

and (2) the discretionary function exception to the FTCA did not apply because 

supplying clean drinking water was simply not subject to any policy analysis or 

discretion. 

************************************* 
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• United States v. Chemtronics, 2022 WL 1124189 (W.D.N.C. Apr. 14, 2022). 

 

Topics:  CERCLA intervention, “emanating.” 

 

Takeaway: Courts are not inclined to broadly construe consent decrees to allow 

intervention. 

 

 WASCO LLC moved to intervene in this case to lodge its objection to a Consent 

Decree agreed to by the parties with regard to remediation of a contaminated site.  

WASCO objected on the grounds that the Consent Decree could be interpreted as 

affecting the liability of defendant Northrop Grumman Systems Corp. (“Northrop”) 

with regard to a nearby site operated by WASCO.  In separate litigation, WASCO 

alleges that this nearby site was being used as an illegal dumping ground by Northrop 

(the “Northrop Dump”). See WASCO LLC v. Northrop Grumman Corp., No. 1:20-CV-

00227-MR, 2021 WL 4509176, at *1 (W.D.N.C. Sept. 30, 2021) (summarized above).  

 

 WASCO based its argument for intervention on the Consent Decree’s definition 

of the “Site”: 

 

“Site” shall mean the Chemtronics Superfund Site, presently 

encompassing 541.9 acres of the Chemtronics Property, in Buncombe 

County, North Carolina, and any contamination emanating from it, and 

depicted generally on the map attached as Appendix D. 

 

According to WASCO, the use of the word “emanating” could be read to include all of 

the contamination at the Northrop Dump, including contamination from waste 

transported from the Site to the Dump.  WASCO argued that such an interpretation 

would harm WASCO, giving it an interest in the Consent Decree.  The court rejected 

this argument, holding that such an interpretation of “emanating” would “do violence 

to the word and its history” and “result in absurdity.”  Finally, the court noted that 

the Northrop Dump was not included on the map attached as Appendix D to the 

Consent Decree. 

  

The court also rejected WASCO’s argument that its right under CERCLA to 

contribution from the Defendants could be harmed, noting that (1) WASCO’s separate 

litigation was a CERCLA cost-recovery claim under CERCLA section 107(a), not a 

contribution claim under section 113(f), so that the Consent Decree could not affect 

that litigation; and (2) that WASCO had pleaded facts in that action and in its motion 

to intervene that would bar any contribution claim against the defendants.  

 

Accordingly, the court denied WASCO’s motion to intervene. 

 

************************************* 
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SCOR Mission

SCOR lessens the impact of disasters on the 
communities and citizens of South Carolina 

by planning and coordinating statewide 
resilience, long term recovery and hazard 

mitigation.

The SC Office of Resilience exists to increase resilience
to disasters and reduce or eliminate the long-term risk 
of loss of life, injury, damage to and loss of property, 
and suffering and hardship, by lessening the impact of 

future disasters.
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What does this mean?



Lines of Operation
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Disaster Recovery Mitigation Resilience

Rebuild/replace homes 
damaged by severe storms in 

FEMA-declared counties

1. Buyouts
(Acquisition of land in order to 
return it to green space)

2. Infrastructure

3. Plans & studies
(Funding for local governments 
and other state agencies to 
develop/update hazard 
mitigation plans, stormwater 
plans, etc.)

4. Match grants

• Development and 
management of the Strategic 
Statewide Resilience & Risk 
Reduction Plan

• Management of the Disaster 
Relief and Resilience Reserve 
Fund and the SC Resilience 
Revolving Fund



Disaster Recovery
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History

5

2015 Historic 
Floods –

SCDRO created

2016 Hurricane 
Matthew

2018 Hurricane 
Florence

September 
2020 – became 

state agency

July 2021 –
officially began 

operation



Lines of Operation
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Disaster
Grant

2015
Severe Storm

2016
Hurricane 
Matthew

2018
Hurricane
Florence

2020
Mitigation

Grant Authority HUD HUD HUD HUD

Grant
Amount

$126 Million $95 Million $72 Million $162 Million

Service
Area

22x IA 
Declared 
Counties
(8x MIDs)

24x IA Declared 
Counties
(4x MIDs)

8x IA 
Declared 
Counties (3x 
MIDs)

9x HUD MID 
Counties
8x SC MID 
Counties

Citizens Served 1,830 +/- 1,140 +/- 400 TBD

End of 
Construction/  
Program

September 2021 July 2022 June 2023 NLT 2032



Federal Grants Area of Operations

77

2015 Storm/Hurricane Joaquin

2016 Hurricane Matthew

2015 Storm/2016 Hurricane Matthew

2016 Hurricane Matthew/2018 Hurricane 
Florence

All Three Disasters
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Before & After



Mitigation
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CDBG-Mitigation Program

Eligible Activities: activities 
that increase resilience

1. Infrastructure

2. Housing Buyouts

3. Plans & Studies

4. Federal Mitigation Match

10

HUD MID

State MID
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CDBG-Mitigation Program
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CDBG-MIT MONEY OBLIGATED BY COUNTY/PROGRAM

# County Infrastructure Buyout Plans & Studies Match Total Total LMI

1 Horry County $3,322,700.00 $12,735,685.00 $1,055,000.00 $0.00 $17,113,385.00 $2,476,250.00

2 Charleston County $11,360,890.00 $0.00 $183,000.00 $0.00 $11,543,890.00 $9,964,190.00

3 Chesterfield County $9,193,020.00 $1,747,680.00 $65,862.50 $500,000.00 $11,506,562.50 $9,258,832.50

4 Florence County $9,969,775.00 $0.00 $450,000.00 $175,00.00 $10,594,775.00 $10,144,775.00

5 Dillon County $5,266,000.00 $0.00 $0.00 $528,465.25 $5,794,465.25 $5,351,000.00

6 Clarendon County $4,979,555.00 $0.00 $150,000.00 $0.00 $5,129,555.00 $4,979,555.00

7 Sumter County $4,849,725.00 $0.00 $96,490.00 $0.00 $4,946,215.00 $3,334,636.00

8 Marlboro County $0.00 $4,933,225.00 $0.00 $0.00 $4,933,225.00 $4,933,225.00

9 Georgetown County $939,529.02 $0.00 $480,375.00 $0.00 $1,419,904.02 $0.00

10 Marion County $0.00 $0.00 $472,326.28 $542,172.50 $1,014,498.78 $0.00

11 Orangeburg County $0.00 $0.00 $735,625.50 $0.00 $735,251.00 $0.00

12 Williamsburg County $0.00 $0.00 $450,375.00 $0.00 $450,375.00 $0.00

13 Darlington County $0.00 $0.00 $440,000.00 $0.00 $440,000.00 $0.00

14 Berkeley County $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

15 Calhoun County $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

16 Dorchester County $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

17 Lee County $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

18 Statewide $0.00 $0.00 $109,030.00 $171,460.75 $280,490.75 $0.00

TOTAL $49,881,194.02 $19,416,590.00 $5,121,847.28 $1,482,961.00 $75,902,592.30 $50,442,463.50 

% Obligated 50% 56% 32% 30% 46% 
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Infrastructure Program 

Total Program Amount: $100M Total Awarded: $49.9M Total Remaining: $50.1M

# INFRASTRUCTURE COUNTY
RUN 

STATUS
NATIONAL 
OBJECTIVE

AWARD
PHASE/
ROUND

STATUS

1 City of Charleston - Ehrhardt Drainage Charleston Subrecipient LMI $9,964,190.00 P1/R1 First monthly meeting scheduled for June 7th

2 Isle of Palms Charleston State Run Urgent Need $1,396,700.00 P1/R2 Working with Thomas & Hutton to finish up plans on project design; Working 
on proposal to add additional pipe

3 City of Manning - Storm 
Improvements

Clarendon State Run LMI $4,979,555.00 P1/R1
Survey started; Looking to add new area; Public meeting end of June

4 Town of Cheraw – Second St. Chesterfield State Run LMI $3,433,973.00 P1/R2 Shortlist interviews complete; 1 of 2 projects for solicitation D30-N016-MJ

5 Town of Cheraw – Washington & RR Chesterfield State Run LMI $5,759,047.00 P1/R2 Shortlist interviews complete; 1 of 2 projects for solicitation D30-N016-MJ

6 City of Dillon – Lucius Rd. Dillon State Run LMI $952,000.00 P1/R2 Shortlist interviews complete; 1 of 4 projects for solicitation D30-N014-MJ

7 City of Dillon – Railroad Crossing Dillon State Run LMI $958,000.00 P1/R2 Shortlist interviews complete; 1 of 4 projects for solicitation D30-N014-MJ

8 City of Dillon – Dargan St. Dillon State Run LMI $1,936,000.00 P1/R2 Shortlist interviews complete; 1 of 4 projects for solicitation D30-N014-MJ

9 Dillon County - Riverdale Dillon State Run LMI $1,420,000.00 P1/R2 Shortlist interviews complete; 1 of 4 projects for solicitation D30-N014-MJ

10 City of Florence - McQueen Street Florence Subrecipient LMI $2,685,334.00 P1/R1 EA complete

11 City of Florence - West Cedar Florence Subrecipient LMI $1,363,477.00 P1/R1 EA complete

12 City of Florence – Church & Oakland Florence Subrecipient LMI $3,073,304.00 P1/R2 Subrecipient Agreement received; Design pending

13 City of Lake City - HWY  52 Florence State Run LMI $2,847,660.00 P1/R1 Reviewing plans

14 Georgetown County - Mingo Pond Georgetown Subrecipient Urgent Need $939,529.02 P1/R1 Reviewing EA; Waiting on letter from County to change project to state run

15 Horry County - Big Bull Landing Road Horry Subrecipient LMI $893,750.00 P1/R1 Consultant is designing and starting on the EA. 

16 Horry County - Cowford Swamp Horry Subrecipient LMI $1,582,500.00 P1/R1 Consultant is designing and starting on the EA. 

17 Horry County – McCormick Rd. Horry Subrecipient Urgent Need $846,450.00 P1/R2 Received proposals; Meeting on June 3rd

18 City of Sumter - Crosswell Sumter Subrecipient LMI $2,104,636.00 P1/R1 Survey started; Designs on track to be completed this summer

19 City of Sumter - Lafayette Sumter Subrecipient Urgent Need $1,515,089.00 P1/R1 Survey started; Designs on track to be completed this summer

20 City of Sumter - Miller to Morgan Sumter Subrecipient LMI $1,230,000.00 P1/R1 Survey started; Designs on track to be completed this summer

TOTAL $ 49,881,494.02 13



# BUYOUT COUNTY RUN STATUS NATIONAL 
OBJECTIVE

AWARD PHASE/
ROUND

STATUS

1 Town of Cheraw Chesterfield State Run Urgent Need $1,747,680.00 P1/R1 Completing Appraisals. Offers 
expected to be made in the next 
month; Working through contracts 
(with legal)

2 Horry County Horry Subrecipient Urgent Need $12,735,685.00 P1/R1 18 offers signed; 37 total applicants 

3 City of 
Bennettsville

Marlboro State Run LMI $4,933,225.00 P1/R2 Intake started, 25 applicants

TOTAL $19,416,590.00

Buyout Program

Total Program Amount: $35M Total Awarded: $19.4M Total Remaining: $15.6M

14
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Plans & Studies Program

Total Program Amount: $13M Total Awarded: $5.1M Total Remaining: $7.9M

# PLANS & STUDIES COUNTY RUN 
STATUS

AWARD STATUS

1 The Citadel – Hazard MIT Plan Update Charleston State Run $33,000.00 Negotiations complete; working on executing contract

2 Town of James Island Study Charleston State Run $150,000.00 RFQ Shortlist interviews June 17th

3 Chesterfield County – H&H Study Chesterfield State Run $500,000.00 RFQ posted; Deadline June 9th

4 Town of Summerton – Hydrology Study Clarendon State Run $150,000.00 Firm selected – Seamon Whiteside; Negotiations 

5 Darlington County – Watershed Study Darlington State Run $440,000.00 
As of 4/8: E.L. Robinson has selected the project website, received data from the County, completed the  draft 
mailer, developed the questionnaire, received locations for all meetings, and is continuing to work with the 
presentation development for the workshop and public meetings. 

6 Town of Pamplico – Stormwater Study Florence State Run $200,000.00 
The ground survey is ongoing and is about 1/3 complete. Existing conditions hydrology has been set up. 
Report 1 is tentatively set to be completed by the end of April. The firm is bringing in more staff to accelerate 
Report 2 and is working to get that pulled together by the end of May. 

7 City of Florence – Stormwater Master Plan Florence Subrecipient $250,000.00 Reviewing contract with City and AECOM

8 Georgetown & Williamsburg Counties – H&H Study
Georgetown 
& 
Williamsburg

State Run $900,750.00 Firm selected; scheduling negotiations 

9 Georgetown County – Comprehensive Plan Georgetown Subrecipient $30,000 Subrecipient agreement in review; Once completed, award letter and agreement will be sent to applicant 

10 City of Conway – Stormwater Master Plan Horry Subrecipient $305,000.00 Project is on track for completion May 2022

11
Horry County – Buck Creek/Simpson Creek 
Watershed H&H Study

Horry Subrecipient $750,000.00 Reviewing RFQ from County; Fully executed Subrecipient Agreement 

12 Marion County – Stormwater Master Plan Marion State Run $472,326.28 Project proceeding on schedule with no delays or problems. Three of four kickoff meeting have taken place

13 City of Orangeburg – Stormwater Drainage Study Orangeburg State Run $285,251.00 Public meeting held 4/12; Meeting with firm this week

14 Orangeburg County – Hydrology Study Orangeburg State Run $450,000.00 Firm selected – Carolina Transportation Engineers & Associates; Negotiations 

15 Town of Mayesville – Stormwater Study Sumter State Run $96,490.00 
Setting up first briefing for the Draft Current and Future Current Conditions Hydrologic and Hydraulic 
Analysis Report

16 SCEMD – HIRA Statewide Subrecipient $109,030.00 
Project proceeding on schedule with no delays or problems. Revised work-plan with vendors; edited and 
formatted last data deliverables; conducted Technical Working Group meetings with vendors

TOTAL $5,121,847.28



Match Program

Total Program Amount: $5M   Total Awarded: $1.5M  Total Remaining: $3.5M

# MATCH COUNTY NATIONAL 
OBJECTIVE

AWARD STATUS

1
Town of Cheraw – Stormwater Master 
Plan

Chesterfield LMI $65,862.50 
Completed. Final deliverable (Master Plan) has been submitted. Waiting on 
FEMA for close out and reimbursement. 

2 Dillon County – Stormwater Study Dillon LMI $25,000.00 In progress. 

3
City of Dillon – Stormwater 
Management Plan

Dillon LMI $60,000.00 
Completed. The city has been awarded $3,800,000 for projects as a result of 
Plan.

4 Dillon County – Buyout Dillon Urgent Need $443,465.25 
Verbal notification of award. The county is working with Jeff Ward and 
Associates to manage the Buyout project. 7 properties. In progress. In receipt 
of outstanding fourth quarterly report and the following quarterly report. 

5
Francis Marion – Critical Infrastructure 
Improvements

Florence LMI $175,000.00 

JMT has received the completed survey package. The existing conditions 
analysis has been completed. At this time, multiple iterations of proposed 
recommendations are being incorporated into the existing conditions analysis 
to determine the “best fit” approach in order to minimize disturbance and 
improve the overall drainage functionality of the FMU campus. 

6 Marion County – Structure Elevation Marion Urgent Need $542,172.50 Subrecipient agreement sent to applicant 

7 SCEMD – Hazard MIT Plan Update Statewide Urgent Need $30,750.00 
Established recurring SMHP Steering Committee meetings and held HIRA 
Technical Working Group meetings to inform the plan. Sections I and II of the 
plan have been revised. On track for completion in Spring 2023. 

8
SCDNR – 2D Flood Inundation 
Modeling

Statewide Urgent Need $140,710.75 In progress. 

TOTAL $1,482,961.00
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The South Carolina Disaster Relief and 
Resilience Act

(Effective 29 September 2020)

17



Disaster Relief and Resilience Act 
SC Code §48-62-10 

• Creates the South Carolina Office of Resilience

• Chief Resilience Officer is appointed by the Governor with the advice 
and consent of the Senate

• Mandates the development of a Statewide Resilience Plan

• Creates a Disaster Relief and Reserve Fund

• Creates the Resilience Revolving Fund

• SCDRO moves from under Admin to under Office of Resilience

18



South Carolina Office of Resilience is 
Authorized To: 
• Develop and implement a Strategic Statewide Resilience and Risk Reduction 

Plan

• Operate the Disaster Relief and Resilience Reserve Fund under the Chief 
Resilience Officer

• Operate the South Carolina Resilience Revolving Fund under SCDRO 

• Coordinate statewide disaster recovery efforts and collaborate between 
federal, state, and local stakeholders

• Provide technical planning and assistance for state and local governments

• Provide grants to institutions of higher learning and other state and local 
governments to conduct resilience research

19



Statewide Resilience and Risk 
Reduction Plan
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Strategic Statewide Resilience and Risk 
Reduction  Plan - SC Code §48-62-30

• Develop a Strategic Statewide Resilience and Risk Reduction Plan in 
accordance with principles recommended by Floodwater Commission 
Report (November 2019 Final Report)

• Evaluate the eight (8) major SC watersheds 

• Plan will serve as framework guiding state investment in flood 
mitigation projects

• Plan deadline extended by Proviso to July 1, 2023

21



South Carolina’s Eight Watersheds
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Water doesn’t follow political 
boundaries

23



Strategic Statewide Resilience and Risk 
Reduction Plan - Elements

• Describe known flood risks for each watershed

• Examine present and potential losses from extreme weather events 
and land management practices that result in increased flooding, 
wildfire, and drought

• Identify data gaps and recommend strategy to overcome the gaps

• Develop recommendations to decrease vulnerabilities and adverse 
impacts associated with flooding

• Estimates of the number and cost of residential properties 
throughout the state for which buyout may be appropriate
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Strategic Statewide Resilience and Risk 
Reduction Plan – Elements (cont’d)

• Strategies for providing resources and technical assistance to local 
government for flood risk reduction action

• Plans for integrating recommended approaches to risk reduction into 
existing state strategies for hazard mitigation, environmental 
protection, and economic opportunity and development

• Opportunities for stakeholder input from citizens around the state 
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Two Funds are Created by this Act

1. The Disaster Relief and Resilience Reserve Fund, §48-62-50

2. The South Carolina Resilience Revolving Fund, §48-62-320

26



The Disaster Relief and Resilience 
Reserve Fund
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Disaster Relief and Resilience Reserve Fund -
SC Code §48-62-50

The fund is under Chief Resilience Officer and following a federally declared 
disaster can be used to:

• Provide financial assistance to state and local governmental entities to provide the nonfederal share 
for federal disaster assistance programs

• Make infrastructure repairs for homeowners and communities that are not eligible for CDBG-DR 
and other federal funding assistance

• Provide loans and grants to local governments in disaster areas that need immediate cash flow 
assistance

• Provide grants to governmental entities and organizations exempt from federal income tax under 
Section 501(c)(3) of the Internal Revenue Code to repair or replace infrastructure or equipment 
damaged as a result of a natural disaster

• Provide financial assistance for verifiable losses of agricultural commodities due to a natural 
disaster.
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Disaster Relief and Resilience Reserve Fund -
SC Code §48-62-50

Other uses not requiring a federally declared disaster:

• To remove residents from hazard areas fund may be used for loans or 
grants for mitigation buyouts, relocations, and buyout assistance for 
homes, including multifamily units, not covered by the Hazard 
Mitigation Grant Program

• gap funding related to buyouts 

• assistance to LMI homeowners to help lower flood risk through flood 
insurance, structural and nonstructural mitigation projects
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Disaster Relief and Resilience Reserve Fund -
SC Code §48-62-50

Other uses (cont’d):

• loans and grants to state and local governmental entities for hazard 
mitigation and infrastructure improvement projects

• approved mitigation projects identified in local post-disaster recovery 
plans created and adopted prior to a disaster. 
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The South Carolina Resilience 
Revolving Fund
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South Carolina Resilience Revolving Fund
SC Code §48-62-310

• This fund is under SCDRO and can be used for loans and grants to 
eligible recipients to purchase flooded properties and land to 
complete floodplain restorations

• Eligible recipients are limited to the State, local governments (or any 
agency, commission, or instrumentality thereof), and land trusts 
accredited by the Land Trust Commission
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SC Climate Background

33



34



35



36



37



38



39



40



41



Resilience Planning
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SCOR defines Resilience as…

43

The ability of communities, economies, and 
ecosystems within South Carolina to anticipate, 
absorb, recover, and thrive when presented with 

environmental change and natural hazards.



Resilience Planning Assumptions 

• The plan will not try to provide solutions to prevent changes to the climate 
but will offer recommendations for how the state may minimize the impacts 
that are expected to occur. 

• Resilience Planning will utilize an adaptive management approach so that it 
can adjust to changing conditions and integrate new data sources as they 
become available.  

• Initial Plan recommendations will focus on flooding. 

• Other extreme weather events /disasters to be addressed in more detail 
in subsequent versions of the plan
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Floodwater Commission Principals 
• Flood management plans and actions should be based on watershed boundaries, recognizing that 
water flows and floods do not follow jurisdictional or political lines.

• Decisions and actions should be based on high-quality, shared and integrated hydrologic and 
hydrographic models that are derived from increased data collection; the data and models should be 
transparent and freely accessible to all stakeholders.

• Building the capacity of local governments to develop science-based and actionable flood 
management plans and hazard mitigation plans should be a priority, especially for under-resourced 
communities. It does little good for one local jurisdiction to have high-quality plans if the upstream 
jurisdiction does not.

• Success will depend on collaboration. Collaboration must take place between state agencies to 
bridge boundaries, as well as between the state and local governments. Collaboration is essential to 
build trust among all stakeholders, which leads to partnerships, coordination and more effective 
programs. Collaboration should also be explicitly encouraged with key federal agencies (i.e. US Army 
Corps of Engineers, US Geological Survey, NOAA).
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Floodwater Commission Principals 

• Ongoing opportunities for public participation and education should be developed to encourage 

collaboration and build trust.

• Flood management programs should recognize the beneficial functions of natural floodplains, salt 

marshes, beach dunes, forests, living shorelines and other natural features to reduce flood risk, as 

well as the co-benefits they deliver for recreation, forestry, tourism, fisheries, and wildlife. “Nature-

based solutions” should be considered included in the design of flood control projects whenever 

possible in order to increase resilience and be cost-effectiveness.

• Post-disaster funding coming to South Carolina from congressional appropriations should be 

managed in a unified state plan as much as federal rules and guidelines will permit, and coordinated 

across the multiple sources (i.e. FEMA, HUD).
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Resilience Planning

• Developed official definition of resilience

• Identified additional instrumentation and modeling needed

• Identified range of future climate conditions to plan for and are 
working towards scaling down those potential future conditions for 
South Carolina

• Created subcommittees to coordinate with statewide partners on a 
comprehensive approach to resilience: environmental systems, 
community services, economic systems, infrastructure, building 
codes & zoning
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Resilience Planning

• Identified priority areas across the state that are vital to conserve 
in order to provide and maintain flood protection

• Examining population and demographic trends:
• 2020 Census: 5.1 million people in South Carolina – projected to reach 6.2 

million by 2035

• Massive growth in coastal zone counties and around Charlotte metro area

• Horry county projected to reach 600,000 by 2035 (surpassing Charleston)

• Poverty rate is higher than national average
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Resilience Planning

• This data can be translated to measure statewide vulnerabilities using 
the BRIC framework:
• 14.5% of citizens have a disability

• 89% of population has health insurance

• Physician access is limited in parts of the states

• 6 out of 10 residents have a chronic disease

• Implications for food systems: mapping of food deserts, etc.
• Reliance on SNAP benefits: 12.3% of households
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Resilience Planning

• Identified known risks to South Carolina: flooding is main risk, with hurricanes, 
drought, wildfire, and tornados not far behind
• More than 2,000 state regulated dams

• SC ranked 5th for U.S. location where hurricanes hit most frequently

• Direct hits are not the only concern

• Droughts in SC appear to be cyclical events, occurring every 5-10 years

• SC experiences about 3,000 wildfires per year

• Final recommendations are still yet to be determined fully, but major focus will be 
on nature-based solutions: living shorelines, floodplain restoration, rain gardens, 
green roofs, green streets, bioswales; policies including buffers, land conservation 
and development ordinances related to green infrastructure

50



NOAA Atlas 14 IDF Curves: an example

51

During the 2015 flood disaster, Awendaw, SC received 27.19” 
of rain, one of the highest amounts of any location in the state. 
The Atlas 14 IDF Curves predicted 20” for the 7-day worst-case-
scenario 1,000-year event. The Atlas 14 Curves are out of date 
and do not incorporate data from the recent major disasters. 
SCOR recently initiated the effort to update the Atlas 14 data. 
Atlas 14 IDF Curves are the basis for constructing 
infrastructure across the state.
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Sources: Decennial Census (1790-2020); Projections from SC Revenue & Fiscal Affairs Office 



55 Sources: Decennial Census (1790-2020); Projections from SC Revenue & Fiscal Affairs Office 
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Flood Vulnerability in SC
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Flood Vulnerability in SC
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269,757 
properties

43,246 
properties



Developing Recommendations for Action

60



61



The South Carolina County Green Space 
Sales Tax Act
(Effective 16 May 2022)
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County Green Space Sales Tax 
SC Code §4-10-1010 

• Provides a means for counties to procure open lands or green space for 
preservation

• The tax proceeds may be used to acquire interests in real property 
including:
• the acquisition of fee simple titles;

• conservation easements;

• development rights;

• rights of first refusal;

• options;

• leases with options to purchase; and

• any other interests in real property.
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County Green Space Sales Tax 
SC Code §4-10-1020 

• A county may impose a sales and use tax of up to one percent

• The tax must be authorized by proper ordinance and is subject to 
approval by referendum

• The Act specifies the process and language by which the county’s 
election commission must present the referendum 

64



County Green Space Sales Tax 

• Referendum must set forth the time limit for the tax 

• Green Space Sales and Use Tax is not available to a county with more 
than 2 existing sales and use taxes currently in effect 
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Questions?
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Let’s 
connect!

On the web: www.scor.sc.gov

Facebook: SC Office of Resilience

Instagram: @scresilience

Twitter: @scresilience_

LinkedIn: SC Office of Resilience
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http://www.scor.sc.gov/
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“Consistent with past practice and informed by the factors 
specified by the Supreme Court, EPA will continue to apply site-
specific, science-based evaluations to determine whether a 
discharge from a point source through groundwater that reaches 
jurisdictional surface water requires a permit under the Clean 
Water Act.”





Federal Trends in Water Regulation

“WATERS OF THE UNITED STATES” RULES
& RELATED DEVELOPMENTS IN 404 PERMITTING

James Choate 
D e p u t y  D i s t r i c t  C o u n s e l
U . S .  A r m y  C o r p s  o f  E n g i n ee r s ,  C h a r l es t on  D i s t r i c t

J U N E  1 8 ,  2 0 2 2

D isc la imer :   t he  v iews  expressed  i n  th i s  p resen ta t i on are  my own and  do  no t  
necessar i l y  rep resen t  the  v iews  o f  the  A rmy o r  DoD.
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OVERVIEW
THE CWA & THE CORPS’ 404 PERMITTING ROLE
A Brief History
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WOTUS

The 1972 amendments to the Clean Water Act 
established federal jurisdiction over “navigable waters.” 

What are “navigable waters”?

Section 502(7) of the Act defines “navigable waters” as the 
“waters of the United States, including the territorial seas.”
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WOTUS

What are “Waters of the United States”?

A term used to establish the geographic reach of federal jurisdiction 
under the CWA.

Not defined in the CWA statute.

 The CWA provides discretion for EPA and the U.S. Department of the 
Army to define “waters of the United States” in regulations.

 Since the mid-1980s, Corps regulations define WOTUS at 33 CFR 
328.3.
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CWA Section 404 Permitting

The U.S. Army Corps of Engineers (Corps) administers the 
CWA Section 404 permitting program.

Corps 404 permits authorize the discharge of dredged or 
fill material from a point source into “waters of the United 
States.”
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“WOTUS” under Section 404

The “Civiletti Memorandum” 
◦ 43 U.S. Op. Atty Gen. 197 (1979)

“I, therefore conclude that the structure and intent of 
the Act support an interpretation of § 404 that gives 
the [EPA] Administrator the final administrative 
responsibility for construing the term ‘navigable 
waters.’”

6



The 1986 Regulations
(33 C.F.R. Part 328)

&
2008 Rapanos Guidance
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In coordination with EPA, the Corps promulgated the 1986 
Regulations interpreting “WOTUS” as:

Traditional navigable waters, interstate waters, and territorial seas; 

Impoundments of jurisdictional waters; 

Intrastate waters and wetlands, the “use, degradation, or destruction of which could 
affect interstate or foreign commerce;” 

Tributaries of jurisdictional waters; and 

Wetlands adjacent to jurisdictional waters (other than waters that are themselves 
wetlands).

33 C.F.R. 328.3(a) (1986)

8



Rapanos v. United States
◦ 547 U.S. 715 (2006)

Justice Scalia’s plurality opinion for “WOTUS”
◦ ‘‘Relatively permanent’’ waters connected to traditional navigable waters; and 
◦ Wetlands with a ‘‘continuous surface connection’’ with those waters. 

Justice Kennedy’s concurring opinion for “WOTUS”
◦ Waters or wetlands must possess a ‘significant nexus’ to waters that are or were navigable in 

fact or that could reasonably be so made.
◦ A wetland or water meets the “significant nexus” test if it “significantly affects the chemical, 

physical, and biological integrity” of a navigable water.
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The 2008 Rapanos Guidance
Clean Water Act jurisdiction exists if a water meets either the relatively 

permanent standard or the significant nexus standard. 

The agencies have consistently construed Rapanos to mean that a 
water is jurisdictional under the Clean Water Act if it meets either 
the relatively permanent standard or the significant nexus 
standard. 

The agencies’ assertion of jurisdiction over traditional navigable 
waters and their adjacent wetlands remains unchanged by 
Rapanos. 
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The Results of Rapanos

Neither the plurality nor the concurring opinions in Rapanos
invalidated any of the regulatory provisions defining “waters of the 
United States.”

Circuit Court interpretations –
Clean Water Act jurisdiction exists where Justice Kennedy’s significant nexus standard is 

met.
None have held that solely the Justice Scalia’s relatively permanent standard may be used 

to establish CWA jurisdiction. 
Some have held that the government may establish jurisdiction under either standard.
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U.S. v. Robison
◦ 505 F.3d 1208 (11th Cir. 2007)
◦ “[W]e adopt Justice Kennedy's ‘significant nexus’ test as the governing definition of 

‘navigable waters’ under Rapanos.”

Precon Dev. Corp. v. U.S. Amy Corps of Eng’rs
◦ 633 F.3d 278 (4th Cir. 2011)
◦ “The parties here agree that Justice Kennedy's ‘significant nexus’ test governs and provides 

the formula for determining whether the Corps has jurisdiction over the Site Wetlands.”
◦ Did not address “whether the plurality's ‘continuous surface connection’ test provides an 

alternate ground upon which CWA jurisdiction can be established.”

12



2015 CLEAN WATER RULE
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The 2015 Clean Water Rule:

Introduced 3 categories of WOTUS jurisdiction.
Waters considered to be “jurisdictional by rule.”
Waters subject to case-specific analysis.
Categorically excluded waters.

Never implemented in South Carolina due to litigation stays.

Rescinded in 2019;  EPA and the Corps reinstated the 1986 Regulations 
while working on a new “WOTUS” rule, which became the NWPR.

14



2020 Navigable Waters 
Protection Rule

(NWPR)
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The 2020 Navigable Waters Protection Rule :

Redefined WOTUS based on 4 general categories (w/ new definitions):

The territorial seas and traditional navigable waters;

Tributaries of such waters (i.e., perennial and intermittent tributaries that contribute 
surface water flow to such waters);

Certain lakes, ponds, and impoundments of jurisdictional waters; and

Wetlands adjacent to other jurisdictional waters (other than jurisdictional wetlands).

Provided a narrower scope of “WOTUS” jurisdiction.
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Pascua Yaqui Tribe v. EPA
◦2021 WL 3855977 (D. Ariz. Aug. 30, 2021)
◦Remanded the NWPR to the agencies and vacated the rule.

EPA and Corps: Joint Announcement (September 2021)

◦ “In light of this order, the agencies have halted implementation of 
the Navigable Waters Protection Rule and are interpreting ‘waters 
of the United States’ consistent with the pre-2015 regulatory 
regime until further notice.”
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Supreme Court Developments
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Sackett v. EPA
◦8 F.4th 1075 (9th Cir. 2021)
◦Dispute over which Rapanos test governs WOTUS jurisdiction.
◦ Sackett argued that Justice Scalia’s plurality test governed whether 

the on-site wetlands were “WOTUS.”
◦ Held: Justice Kennedy’s “significant nexus” test is controlling.

Supreme Court Granted Cert. to Review: 
Whether the Ninth Circuit set forth the proper test for determining 

whether wetlands are “waters of the United States” under the Clean 
Water Act, 33 U.S.C § 1362(7).
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Proposed “WOTUS” Rulemaking
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The Proposed Rule’s approach to “WOTUS”:

Waters defined by the longstanding 1986 regulations, with 
amendments to certain parts of those rules to reflect the agencies’ 
interpretation of the statutory limits on the scope of the ‘‘waters of 
the United States’’ and informed by Supreme Court case law. 

Clean Water Act jurisdiction would exist if a water meets either the 
relatively permanent standard or the significant nexus standard. 
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The Proposed Rule interprets “WOTUS” as:

Traditional navigable waters, interstate waters, and the territorial seas, and their 
adjacent wetlands; 

Most impoundments of ‘‘waters of the United States’’; 

Tributaries to traditional navigable waters, interstate waters, the territorial seas, and 
impoundments that meet either the relatively permanent standard or the significant 
nexus standard; 

Wetlands adjacent to impoundments and tributaries, that meet either the relatively 
permanent standard or the significant nexus standard; and 

‘‘Other waters’’ that meet either the relatively permanent standard or the significant 
nexus standard. 
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Retroactivity of 
WOTUS Regulations
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2015 Clean Water Rule
United States v. HVI Cat. Canyon, Inc.
◦ 314 F.Supp.3d 1049 (C.D. Cal. 2018)
◦ “The 2015 EPA Clean Water Rule was not in effect when [the] discharges 

occurred and [the 2015 Clean Water Rule] therefore does not govern this 
case.”

Jones Creek Investors, LLC v. Columbia Cty.
◦ 2016 WL 593631 (S.D. Ga. 2016)
◦ “[I]t is clear . . . That the [2015 Clean Water Rule] does not apply 

retroactively.”

Foster v. EPA
◦ 2017 WL 3485049 (S.D. W.Va. Aug. 14, 2017) (same).
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2020 Navigable Waters Protection Rule
United States v. Mashni
◦ 547 F.Supp.3d 496 (D.S.C. 2021)
◦ “[T]he court concludes that the presumption against retroactivity 

controls and the law in effect at the time of defendants’ conduct—the 
1986 Regulations, not the NWPR—governs this case.”

The Ninth Circuit and Western District of New York have also 
reached the conclusion that the NWPR does not have retroactive 
application.

United States v. Lucero, 989 F.3d 1088 (9th Cir. 2021).

United States v. Acquest Transit LLC, 2021 WL 809984 (W.D.N.Y. Mar. 3, 2021).
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Judicial Review of 
Corps JDs
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Corps-issued Approved Jurisdictional Determinations (AJDs)

An AJD is a document provided by the Corps stating the presence or 
absence of “waters of the United States” on a parcel or a written 
statement and map identifying the limits of “waters of the United 
States” on a parcel.
33 C.F.R. 331.2. 

AJDs are generally valid for five years unless new information warrants 
revision prior to the expiration date. 
RGL No. 05-02.
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U.S. Army Corps of Engineers v. Hawkes Co.
◦136 S. Ct. 1807 (2016) 
◦ Held: An Approved Jurisdictional Determinations (AJD) issued by the Corps is a final agency 

action subject to APA judicial review.

Regulatory Guidance Letter (RGL) No. 16-01
◦ JDs are not addressed in the CWA statute.
◦ Corps regulations make their use discretionary; there is no right to a JD.
◦ The Corps has discretion to:
◦ Determine how to respond to a request for a JD.
◦ Set reasonable priorities based on workload and available regulatory resources.
◦ Give higher priority to a JD request when it accompanies a permit request.
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JD Requests and Corps Workload . . .
The Charleston District Regulatory Division has seen a significant 
increase in the number of requests for JDs in recent years:
Due to:

South Carolina’s geography; and

Increases in development activity.

In fiscal year 2021, the Charleston District Regulatory Division 
processed 1,800 stand-alone JD requests.

That is 2.5 times more than the national average. 

Currently, the Charleston District Regulatory Division is reviewing over 600 pending stand-alone 
JD requests, and on average, project managers have 45-55 pending stand-alone JD requests at 
any given time in their workload. 
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Is the Corps Required to Issue 
Jurisdictional Determinations?

30



Mashni v. U.S. Army Corps of Engineers 
◦ 535 F.Supp.3d 475 (D.S.C. 2022)
◦ APA Section 706(2)(A) claim –

 “The regulations make clear that an approved JD is a ‘final agency action’ under the APA 
and that a preliminary JD is not. 33 C.F.R. § 320.1(a)(6).”

 However, “. . . the Corps’ decision to defer issuing an approved JD does not constitute a 
final agency decision cognizable upon judicial review . . .”

◦ APA Section 706(1) claim –

 “Here, there exists no law or regulation that imposes upon the Corps a duty to issue a JD 
upon a party's request. The CWA is silent on the issue of JDs. And the regulations 
promulgated thereunder ‘authorize’ the Corps to issue JDs but nowhere require it to do 
so.”

 “Plainly, the Corps has no mandatory duty to issue JDs . . .”
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NWPR Vacatur
&

AJDs
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Corps Announcement (January 2022)

Corps actions are governed by the regulatory definition at 
the time of the action.
Example: WOTUS definition in effect at the time the Corps completes the 

AJD governs (rather than the date of the AJD request).

AJDs completed prior to the [Pascua Yaqui Tribe] decision and not 
associated with a permit action (also known as “stand-alone” AJDs 
under RGL No. 16-01) will not be reopened until their expiration 
date, unless one of the criteria for revision is met under RGL No. 
05-02.

NWPR AJDs will not be used for Corps permit actions.
33



Can Third-parties Enforce Corps 
Permits & Permit Conditions?
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Other Recent Developments in 404 Permitting
Naturaland Trust v. Dakota Finance, LLC
◦ 531 F.Supp.3d 953 (D.S.C. 2021)

 “[T]he Act does not allow citizen suits to enforce the conditions of a § 1344 permit.” 
Atchafalaya Basinkeeper v. Chustz, 682 F.3d 356, 357 (5th Cir. 2012).”

 “The [Fifth Circuit] reasoned that if congress had intended to authorize a citizens suit for §
1344 permit ‘it could have simply added another subsection to § 1365(f), providing the 
same right to sue for § 1344 permit condition violations that it provided for § 1342 permit 
condition violations in § 1365(f)(6).’ Id. at 359.”

 “The Corps can enforce § 1344 itself as well as the conditions of the permits it issues under 
§ 1344(s).” Id. at 358. This Court agrees. Enforcement of a 404 permit is solely within the 
discretion of the Army Corp[s] of Engineers.” (emphasis added).
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36



 
 

Hot Topics– Emerging Regulatory Trends– 
Brownfields Redevelopment 

 
Hot Topics– NEPA 

 
Hot Topics– Renewables 

 
 
 
 

Jeff Tyburski 
Kym Myer 

Katherine Ross 



1 
 

2022 SC/NC/GA Tri-State Environmental Law Conference  

Saturday, June 18, 2022 – Hot Topics 

Introduction (Tyburski) 

This panel discusses the industry, public interest, and technical perspectives on today’s hot topics, 
including the latest developments with the National Environmental Policy Act (NEPA), brownfields 
development trends and renewable energy initiatives.  These hot topics represent rapidly changing 
regulatory and industry landscapes that have a wide impact across our communities, municipalities and 
businesses.  

This panel includes a team of experts to cover this topic from a variety of perspectives.  This includes 
Kym Meyer (Senior Attorney and Government Accountability Lead for the Southern Environmental Law 
Center (SELC)), Katherine Ross ( Energy and Environment Partner, Parker Poe),  and Jeffrey Tyburski, 
P.G., RSM (Principal Geologist for Geosyntec Consultants). Their Biographies are attached.  

Provided below are questions that will be used to guide the panel discussion. Included are talking points 
and pertinent information to allow the audience to understand the content of the panel discussion. 

Hot Topic #1 - NEPA  

Moderator: Jeff Tyburski, Presenter: Kym Meyer 

• The history of NEPA  
o The National Environmental Policy Act (“NEPA”) was signed into law on January 1, 1970.  
o At the heart of NEPA’s statutory scheme is an action-forcing process intended to ensure 

that federal decisionmakers take a “hard look” at the impacts of their actions.   
o NEPA established the Council on Environmental Quality, which promulgated 

implementing regulations in 1978 that went largely unchanged until 2020.  For more 
than 40 years these regulations have required every federal agency to evaluate and 
disclose the impacts of its proposed actions to the public, take into account public 
feedback, and consider whether there are less harmful alternatives before proceeding 
with a decision. 

  
• Why is NEPA in the spotlight?   

In 2020 the Trump Administration overhauled the 1978 regulations from top to bottom, 
drastically curtailing environmental review and restraining public participation in decision-
making.  Significant changes included: 

o exempting broad categories of activities from NEPA review altogether, including, for 
example, federal assistance provided to factory farms, 40 C.F.R. § 1508.1(q)(1)(vii); 

o removing requirement that agencies consider indirect and cumulative effects, 40 C.F.R. 
§ 1508.1(g)(3); 

o eliminating the requirements that agencies “rigorously explore and objectively” 
evaluate “all” reasonable alternatives, and eliminating the 1978 requirements to 
“sharply defin[e] the issues and provid[e] a clear basis for choice among options by the 
decisionmaker and the public,” “devote substantial treatment to” each alternative 
considered, and “include reasonable alternatives not within the jurisdiction of the lead 
agency,” 40 C.F.R. § 1502.14; 
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o deleting the definition of “significantly,” which included the “intensity factors” that for 
decades have ensured detailed review of projects impacting specific resources, 40 C.F.R. 
§ 1508.27 (1978); 

o limiting scientific review to “existing data and resources,” rather than requiring agencies 
to conduct research when needed, 40 C.F.R. § 1502.23; 

o introducing new requirements for public comments to be technically specific and 
detailed, 40 C.F.R. § 1503.3 (2020); 

o prohibiting agencies from implementing additional environmental review procedures, 
making the Council on Environmental Quality (“CEQ”) rule a ceiling, rather than a floor, 
40 C.F.R. § 1507.3(b); and 

o allowing applicants to expend resources investing in projects before completing 
environmental review, despite the danger those investments will prejudice the 
consideration of alternatives, 40 C.F.R. § 1506.1(b). 
 

• Biden Administration developments. 
 

• The Biden Administration’s first action was to extend the deadline for agencies to promulgate 
their own internal regulations to conform with the Trump 2020 regulations by two additional 
years, 86 FR 34151 (June 29, 2021) (amending deadline in 40 CFR 1507.3(b)).  Biden’s CEQ then 
announced it would pursue  2 phases of additional changes to NEPA. 

o The Phase 1 Regulations were announced in April 2022 and took effect on May 20. 
o Phase 1 made changes to three provisions in the regulations that returns them to the 

1978 version:  
o Purpose and Need: Updating the requirement for a purpose and need statement in an 

environmental impact statement to reinstate agencies’ discretion to consider a variety 
of factors outside the goals advanced by a project applicant or the agency’s statutory 
authority, 40 C.F.R. § 1502.13;  

o Agency NEPA Procedures: Re-allowing agencies to implement additional environmental 
review procedures beyond CEQ regulations, thus reinstating the CEQ rule as a floor 
rather than a ceiling, 40 C.F.R. § 1507.3(b); and  

o Definition of “Effects” or “Impacts”: Revising the definition of “effects” to once again 
include direct, indirect, and cumulative effects; the Trump-era regulations only included 
direct effects in the definition, 40 C.F.R. § 1508.1(g)(3).  

• Phase 2 is anticipated later this summer and expected to include some broader changes.  
• The Phase 2 changes are expected to go beyond merely reinstating parts of the 1978 

regulations. 
• The Phase 2 changes are not expected to restore all elements of the 1978 regulations.  

  
• Litigation: 

  
o There are five cases challenging the 2020 Trump regulations. One case, which is being 

litigated by SELC, is the farthest along and is currently on appeal to the Fourth Circuit.  
The case was brought by 17 environmental plaintiff groups including several from NC, SC 
and GA. .  The WDVa dismissed the case for jurisdictional reasons (standing and 
ripeness) in 2021.  Plaintiffs appealed to the Fourth Circuit where the case has been fully 
briefed and is awaiting argument.  
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o President Biden’s CEQ has opted not to defend the 2020 Rule on the merits, but 
continues to assert that environmental plaintiffs do not have standing to challenge the 
rulemaking in a facial challenge, and that the challenge is not ripe.  

o The other four cases are all stayed.  
 

• What are the impacts and challenges moving forward from regulatory, political and technical 
standpoints and how will this likely impact communities, municipalities and businesses?   

o Regulatory and political challenges: many provisions from the 2020 Rule are still in 
effect, confusing process and limiting rigorous environmental review.  For example  

 Broad categories of activities are still exempted from NEPA review, including, for 
example, federal assistance provided to factory farms, 40 C.F.R. § 
1508.1(q)(1)(vii);  

 Agencies are held to a substantially looser standard regarding alternatives 
analysis as compared to the 1978 regulations, 40 C.F.R. § 1502.14;  

 Agencies must limit their scientific review to “existing data and resources,” 40 
C.F.R. § 1502.23, while members of the public must ensure their comments are 
“technically specific and detailed,” 40 C.F.R. § 1503.3.  

 Agencies must require a timeline for review, and the regulations impose an 
expedited timeline of one year for environmental assessments and two years 
for environmental impact statements, § 1501.10(b);  

 The definition of “significantly” remains deleted, which included the “intensity 
factors” used to determine the need for an Environmental Impact Statement,  
which  for decades ensured detailed review of projects impacting specific 
resources, 40 C.F.R. § 1508.27 (1978); and  

 Applicants are still allowed to expend resources investing in projects before 
completing environmental review, which could prejudice the already-weakened 
alternatives analysis process 40 C.F.R. § 1506.1(b).  

 The public is still required to submit comments with a high degree of specificity 
and technical expertise, or risk losing the ability to challenge a NEPA review in 
court.  

o Technical challenges: Communities, municipalities, and businesses may experience 
difficulties obtaining information on a project’s impacts and alternatives through the 
NEPA process. This may require hiring experts to fill in any information gaps needed to 
effectively evaluate and comment upon proposed projects. There may also be some 
significant confusion about which rules apply until more clarity comes from CEQ.  

o Impacts to communities, municipalities and businesses: As long as the 2020 rule is in 
effect, communities risk projects being approved without rigorous review of impacts or 
consideration of all reasonable alternatives.  Moreover, communities are restricted from 
having a voice in the projects which affect them.  

• What’s next – What are major crossroads coming up in the near future?    
o A Notice of Proposed Rulemaking for the Phase 2 regulations is expected later this 

summer.  It will likely include a 60 day period for the public to comment on the 
rulemaking.  

o The Fourth Circuit case has been briefed and is awaiting argument later this year.  
o As of now, the CEQ Phase 1 regulations together with what remains of the 2020 Trump-

era regulations are the law of the land for any project that commenced or commences 
after September 14, 2020.  
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Hot Topic #2 – Emerging Regulatory Trends – Brownfields Development  

Moderator: Kym Meyer, Presenter: Jeff Tyburski 

• What do you mean when you say that many of the “easy” brownfields sites are gone?   
o Many of the “easy” (or less contaminated) brownfields sites have been purchased and 

developed leaving more technically challenging sites behind.  
o Increasing land values and economic incentives have made the development of 

challenging sites more viable.   
o Development is trending towards more heavily contaminated sites and pre-regulatory 

landfills that have been previously passed over by developers.  This is a trend we see 
across the United States, especially in areas of high economic growth. 

o A number of technical challenges have presented themselves as a result of this 
development trend, such as managing gross pollution type conditions and methane and 
other landfill gasses, and the need for more robust engineering and institutional 
controls to be protective of future occupants. 

• What is a pre-regulatory landfill? 
o A pre-regulatory landfill was constructed and operated before 1983 and received non-

industrial waste, typically municipal solid waste but sometimes C&D waste. 
o As an example, there are 663 known pre-regulatory landfills in North Carolina under the 

North Carolina Department of Environmental Quality’s (NCDEQ’s) Pre-Regulatory 
Landfill Program. 

o Unlike newer post-1983 landfills, these landfills do not have liners or leachate or landfill 
gas collection systems. These types of landfills can be targets for brownfields 
development. 

•  What are the trends and challenges with developing a pre-regulatory landfill? 
o We are noticing a trend to develop landfill sites for more than open recreational space. 

This includes the development of landfills for office, manufacturing and other uses 
involving the construction of buildings. This also includes using landfills for solar energy, 
something that will be discussed under the next hot topic. 

o The good news is that these types of landfills typically have limited soil, surface water, 
sediment, and groundwater contamination as the waste consisted of non-industrial 
municipal solid waste.  

o This presents a number of opportunities to manage associated risks to promote safe 
reuse of these types of Brownfields Sites and third-party liability concerns. 

o As such, the main risks associated with developing these landfills is typically associated 
with landfill gasses and differential settlement. 

o Landfill gas includes methane as a primary component along with hydrogen sulfide, 
carbon dioxide, and various petroleum and chlorinated solvents and other contaminants 
in a vapor form.  

o Landfill gasses can be problematic from a greenhouse gas standpoint but also represent 
a health risk as concentrations of methane above 5% by volume can cause fire and 
explosion in conjunction with suitable oxygen concentrations and an ignition source. 
Hydrogen sulfide is a colorless gas and is poisonous, corrosive, and flammable. There are 
asphyxiation risks associated with these landfill gasses. As such, landfill gasses can 
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represent an acute health risk – meaning they can present an immediate serious health 
risk to human health. Managing landfill gas risks usually is the primary focus to promote 
safe reuse of these sites. 

o Environmental risks associated with landfill development is typically managed through 
the design and installation of methane mitigation systems for proposed buildings, 
landfill gas collection systems to control gas migration, soil cover/cap systems, and 
environmental management plans. The combined use of these engineering controls 
protects future occupants from direct exposure to landfill wastes, manages landfill 
gasses to protect site and adjacent occupants, and provides procedures to manage 
landfill wastes and conditions during construction. 

o Differential settlement can often be the most significant challenge and is associated 
with ongoing natural decomposition of the underlying landfill waste. As the material 
decomposes, the overlying landfill surface settles and lowers in elevation. Since 
different landfill waste materials decompose at different rates (i.e. paper vs plastic 
products), the land surface settles differently – differential settlement. The landfill 
waste also presents additional challenges related to the stability of building foundations, 
paved areas, and subsurface utilities. As such, an integrated geotechnical, structural, 
civil and environmental engineering approach are critical to safely develop landfill sites.   

• What are some of the regulatory, guidance, and policy changes you are noticing for brownfields 
development?  

o The NCDEQ North Carolina Brownfields Program has developed two relatively new sets 
of methane guidance – “NCDEQ Brownfields Program Threshold Criteria for Methane 
Site Development”, December 2020 and “NCDEQ Brownfields Program Methane 
Assessment Protocol,” July 2020 – Rev. December 2020. These are first of its kind 
guidance documents within NCDEQ for management of landfill gas in relation to 
supporting safe reuse of landfill sites 
 Focus is on limiting land use to recreational/open space.  
 No residential use permitted if a site was previously either a permitted solid 

waste facility or part of the NCDEQ Pre-Regulatory Landfill Program. 
 Mitigation in the form of landfill venting required for properties used as mass 

dumping area 
 Focus on pressure testing as predictor for risk, but site design may be taken into 

account 
 Consultants/engineers must demonstrate experience in safely redeveloping 

methane/landfill gas projects to the satisfaction of NCDEQ.  
 Mitigation plans must include redevelopment design, mitigation 

implementation, operations and maintenance of mitigation/remediation 
measures and periodic monitoring. 

 Suitability of the following land uses will be evaluated on a site by site basis and 
includes technical threshold criteria for each: 

• Industrial/Warehouse reuse 
• Commercial Reuse (other than educational and child care) 
• Residential Reuse (including educational and commercial child care) 
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• Townhomes not permitted per NCDEQ Brownfields Townhome 
Requirements (December 20, 2019) 

• Podium construction with open air ground floor parking may obviate 
thresholds and guidelines other than the townhome prohibition 

• How does the NC guidance impact the regulation of methane across NCDEQ and other States? 
o A new standard of care has been established across NCDEQ for methane which can 

cross into other States, similar to California regulations and guidance. Los Angeles 
County guidance was a primary basis for the NCBP guidance, despite difference 
between the two jurisdictions, and some California issues may not be applicable.  

o These guidance documents have provided a useful regulatory structure to promote 
landfill development projects, several which we are managing. 

o There is often an inter State agency approach involved with developing these landfill 
sites. 

o Limited number of consultants considered technically qualified to conduct the work; NC 
guidance requires consultants with “demonstrated experience in safely redeveloping 
such projects to the satisfaction of DEQ.”  

• What are some other brownfields development trends you are noticing? 
o States are focusing on promoting beneficial reuse of urban soils, concrete and asphalt 

on brownfields projects.  
o This is a sustainable initiative to protect valuable limited state permitted landfill space. 

We have seen recent regulatory, guidance and policy changes recognizing that 
brownfields sites can be a significant source of soil, concrete and asphalt that needs to 
be managed during construction. These regulatory changes promote reuse on the 
brownfield site, other brownfield sites and other construction sites vs. sending the 
material to landfills.  

o This can end up being an inter-agency State response to promote beneficial reuse at 
brownfields and other sites. 

o In NC, the Department of Defense is working with the NCDEQ Solid Waste Section to 
require testing of concrete at military bases for PFAS/PFOA to support beneficial reuse 
in response to anticipated EPA PFAS/PFOA regulation. Other regulatory agencies 
including the North Carolina Brownfields Program are noting this new standard of care 
in connection with beneficial reuse initiatives at brownfields sites. This is a very 
interesting development showing how anticipation of upcoming regulation can shape 
regulatory policy. 

o Brownfields development continues to play an important role with renewable energy 
initiatives. Placement of solar energy on landfills continues to be promoted by State 
Brownfields Programs. Offshore wind will require significant shoreline infrastructure 
improvements for construction, transport and maintenance of wind turbines, energy 
transmission and other improvements. This will likely require development of existing 
harbors and shipping areas that will promote brownfields development. The next hot 
topic will discuss this in more detail. 
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Hot Topic #3 – Wind and Solar (See attached presentation) 

Moderator: Kym Meyer, Presenter: Katherine Ross 

 

Q&A (Panel)  

Closing (Tyburski)  
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Kitty Hawk Wind Project

• 122,405 acres; planned to be built in phases; up to 2.5GW 
total generation capacity. 

• March 2017 - BOEM held lease auction and awarded to 
Avangrid Renewables, assigned to Kitty Hawk. 

• April 2020  - BOEM approved the Site Assessment Plan 
(SAP). 

• December 2020 - Kitty Hawk submitted a Construction and 
Operation Plan (COP) to BOEM.  COP proposed the 
construction and installation, operations and maintenance, 
and conceptual decommissioning of an offshore wind 
energy facility in the western portion of the Lease Area.

• In the COP, Kitty Hawk proposes the construction and 
operation of up to 69 wind turbine generators, 1 offshore 
substation, inter-array cables, 1 onshore substation, and 
up to 2 export cables making landfall on Sandbridge 
Beach in the City of Virginia Beach, Virginia, and 
connecting to the onshore electric grid.

• July 2021 - BOEM published a Notice of Intent (NOI) to 
Prepare an Environmental Impact Statement (EIS) for the 
Kitty Hawk Offshore Wind project. Three virtual scoping 
meetings were held in August, 2021.
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Wilmington East Wind Energy Area
• 110,091 acres total; multiple leases/owners; up to 1.5GW 

total generation capacity. 
• October 2021 - The Department of the Interior (DOI) 

announced a proposed lease sale for Wilmington East.
• March 2022 - DOI completed its environmental review 

and found that the proposed lease areas will have no 
significant impact.

• March 28, 2022 - BOEM published the Final Sale Notice 
(FSN).  The FSN divided the proposed lease into two 
areas:

– Lease OCS-A 0545 – 54,937 acres
– Lease OCS-A 0546 – 55,154 acres

• The final lease auction was held May 11, 2022.
• TotalEnergies was the winner of lease OCS-A 0545 with 

a bid of $160 million. 
• Duke Energy Renewables Wind was the winner of lease 

OCS-A 0546 with a bid of $155 million.  

https://www.boem.gov/renewable-energy/state-
activities/carolina-long-bay 
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Central Atlantic Taskforce 
• BOEM has created a Central Atlantic Intergovernmental 

Renewable Energy Task Force encompassing the area 
offshore Delaware south to Cape Hatteras, North Carolina. 
BOEM announced a Call for Information and Nominations on 
April 27, 2022. The Call Area is located offshore the 
Commonwealth of Virginia and the States of Delaware, 
Maryland, and North Carolina and comprises areas A-F, 
approximately 3,897,388 acres. Public comment period ends 
June 28, 2022.  



North Carolina Energy Policy
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• October 2018, Governor Cooper issued Executive 
Order 80, North Carolina's Commitment to 
Address Climate Change and Transition to a 
Clean Energy Economy. Set several goals to 
accomplish by 2025, one of which was to reduce 
statewide greenhouse gas emissions to 40% 
below 2005 levels; directed the North Carolina 
Department of Environmental Quality to develop a 
Clean Energy Plan. 

• October 2019, the NC Clean Energy was 
published. 

• June 2021, Governor Cooper passed Executive 
Order 218, Advancing North Carolina’s Economic 
and Clean Energy Future with Offshore Wind. 
Established offshore wind procurement targets of 
2.8 GW by 2030 and 8 GW by 2040.

• October 2021, House Bill 951/Session Law 2021-
165 enacted. Sets goals of reducing emissions of 
CO2 from electric generating facilities by 70% by 
2030 and achieving carbon neutrality by 2050.

• January 2022, Governor Cooper passed Executive 
Order 246,  North Carolina’s Transformation to a 
Clean, Equitable Economy. Strengthened North 
Carolina’s commitment to reducing greenhouse 
gas emissions, increasing the statewide goal to a 
50% reduction from 2005 levels by 2030 and 
achieving net-zero greenhouse gas emissions as 
soon as possible, no later than 2050. Directed 
cabinet agencies to consider environmental justice 
when taking actions related to climate change, 
resilience, and clean energy.



South Carolina HB 4831 

• House Bill 4831 directs the South Carolina Commerce Department to 
conduct an economic development study to evaluate the state's business 
advantages, economic climate, workforce readiness and other assets to 
create a roadmap to effectively compete to attract offshore wind energy 
supply chain industries.

• Passed the House February 2022. Amended version passed the Senate in 
May, 2022 and is now with conference committee.  
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• Larger facilities (Capacity)
• Larger facilities (Acreage)
• More complex layouts
• Sited on brownfield/redevelopment sites
• Increase in local ordinance development standards
• Greater opposition
• Decommissioning requirements

Siting Trends



Decommissioning 
South Carolina (https://scdhec.gov/environment/land-management/solar-panel-stakeholder-group) 
• General Appropriations Bill of 2021-2022; §34.62: “…regulations to guide all South Carolinians invested 

in, selling, installing, and using photovoltaic modules and energy storage system batteries in the 
management of end-of-life photovoltaic modules and energy storage system batteries on solar projects 
and the decommissioning of solar projects in excess of thirteen acres. Management of end-of-life 
photovoltaic modules and energy storage system batteries shall include both partial refurbishing of a 
solar project and complete decommissioning…”

North Carolina (https://deq.nc.gov/media/28068/open) 
• In 2021, the North Carolina General Assembly directed DEQ in Section 3 of SL 2021-165 (H951 Energy 

Solutions for North Carolina) to submit a plan that “ensures adequate financial resources are available 
for the decommissioning of utility-scale solar facilities.”  “In developing this FA plan, the Department has 
attempted to balance the need to restore the land for the landowner’s beneficial use after the utility-
scale solar facility shuts down while ensuring that North Carolina continues to encourage the 
development of renewable energy resources that creates jobs and increases economic development.”
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• North Carolina model solar ordinance (2016) 
• Georgia model solar ordinance (2018)

• Trends
– Acreage limitations 
– Distance restrictions 
– Increased setbacks
– Increased vegetative buffer
– Ground water monitoring 
– Glare studies 
– Sound studies/limits
– Pollinator habitat

Local Ordinances 



Permitting/Regulatory Documents
 Phase I ESA 
 Phase II ESA 
 NEPA
 Wetlands Delineation Report/Verified Survey
 USACOE – AJD/PJD/No-permit/404 Permit
 State DEQ permits / 401 Permit
 Erosion and Sedimentation Control Approvals
 General NPDES permit 
 SWPPP
 State Storm Water Permit
 Buffer Compliance
 CAMA Permit
 Flood Zone Certificate
 FAA Notice / DONHs
 DOT Permits
 Zoning Permits and Approvals
 SHPO Concurrence
 USFWS Concurrence
 SPCC Plan
 Building and Electrical Permits
 State Utilities Commission Permits and Filings (CPCN. PPA 

Acceptance or Approval)
 FERC Approvals and Filings (QF Certification, MBRA, EWG) 
 Property Tax Abatement Documents
 Decommissioning Plan

Engineering
 Geotechnical Reports
 Push/Pull test; soil corrosivity 
 PVsyst
 IE Report 
 IFCs (As-Built Design – electrical; As-Built Design –

structural; As-Built design – civil)
 EPC Contract (EPC Estoppel)
 Construction permits 
 Inverter manual and warranties; module cutsheet and 

warranties; racking manual and warranties; combiner 
box manual and warranties; transformer datasheet 
and warranty

 Monitoring System Information 
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Mental Health Awareness 
 
 
 
 
 
 
 
 
 

Michael Abro 
 
 



https://journals.lww.com/journaladdictionmedicine/fulltext/2016/02000/the_prevalence_of_subst

ance_use_and_other_mental.8.aspx 

  
https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0250563 
 

https://journals.lww.com/journaladdictionmedicine/fulltext/2016/02000/the_prevalence_of_substance_use_and_other_mental.8.aspx
https://journals.lww.com/journaladdictionmedicine/fulltext/2016/02000/the_prevalence_of_substance_use_and_other_mental.8.aspx
https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0250563
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