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 SPEAKER BIOGRAPHIES 
(by order of presentation) 

 
Melissa Cassell 

Morton & Gettys 
(course planner) 

 

Melissa focuses her practice on commercial real estate, corporate and employment law. She is 
licensed in South Carolina, North Carolina and Georgia, allowing her to better serve clients whose 
business and legal matters cross state lines. 
Melissa represents clients in acquiring real estate, including navigating and negotiating wide 
varieties of commercial lending. With clients across many industries, her transactional practice also 
includes drafting and negotiating asset and stock acquisitions, leasing, employment and severance, 
service agreements, buy/sell and other complex corporate ownership agreements. 
With a special niche in the healthcare realm, Melissa has represented practitioners including 
dentists, physicians and physical therapists with their corporate and employment needs. She has 
assisted both for-profit and nonprofit providers in reaching and executing employment and 
partnership agreements, as well as navigating the various local and national requirements placed 
on healthcare providers. 
Melissa taught Introduction to Legal Studies at Winthrop University. She has also served as an 
adjunct professor at the University of South Carolina School of Law, teaching a Small Business 
Organization Law Capstone class in which third-year students navigate legal matters that face a 
hypothetical company during the formation and capitalization stages. As part of her practice, she 
regularly assists small business owners with many of those same issues, including formation, 
capitalization, and reorganization of their companies. 
Melissa lives in Rock Hill with her husband, Andrew, and two children, Ben and Cal. 

 
William M. Umbach 

Adams & Reese, LLP 
(course planner) 

 

William M. Umbach advises businesses of all types and stages on a full range of legal matters, 
including mergers and acquisitions, entity formation, governance, corporate divisions, 
recapitalizations and other restructurings, private securities offerings, and other commercial 
transactions. With advanced training in taxation, he is able to help his clients organize, manage and 
reorganize their businesses to adapt to the changing business climate and to structure transactions 
in a tax-advantageous manner. Will also advises on lending transactions, representing borrowers in 
connection with establishing and refinancing credit facilities, and lenders in connection with 
complex, unconventional transactions. 
 
 Will has advised clients in a variety of industries, with significant experience in textiles and 
other types of manufacturing, automobile and boat dealerships, and health care entities of various 



types, including large physician medical practices and hospital trust services companies. His clients 
range in size from individuals navigating local markets to Fortune 100 companies with more than 
$1 billion in annual revenue, and he currently serves as outside general counsel for a leading 
manufacturer with locations in four U.S. states, China and India, as well as other companies in the 
manufacturing, fitness amenities and appraisal services industries. 
 
EXPERIENCE 
• Represented a leading specialty software company in connection with its reorganization and 
sale to a private equity firm for a valuation of $1 billion. 
• Represented producer of industrial wood products in connection with the reorganization 
and incremental sale of the equity of the company to PalletOne, Inc., an affiliate of UFP Industries, a 
publicly traded company. 
• Represented regional manufacturer in connection with the sale and leaseback of five 
properties located in four different states to a publicly traded REIT. 
• Represented a leading home textile company in connection with approval and receipt of 
more than $10.5 million of funds under the CARES Act for expansion and production of PPE. 
• Represented Fibrix, LLC, a leading manufacturer of nonwoven products and materials, in the 
spin off and sale of its air filtration division to an affiliate of Branford Castle Partners, LP, a private 
equity firm. 
• Represented Unified Women’s Healthcare, an organization providing management services 
to Ob-Gyn practices, in the acquisition of Lucina Analytics, the developer of a leading women’s 
maternity analytics platform. 
• Represented Andover National Corporation in acquisition of 60% interest in ANC Green 
Solutions I, LLC, a key regional player in pest control and commercial landscape services. 
• Represented an oil and gas exploration and production company in $75 million acquisition 
of Uinta Basin assets and related debt and equity financing. 
• Represented forestry and wood product company in the formation of a joint venture for the 
acquisition and management of large ($30 million) timberland tracts. 
• Structured and negotiated multimillion-dollar sales and acquisitions of stock and assets of 
ongoing businesses, including representing certain members of a business’ management team in a 
$20+ million acquisition of the equity of the managed business. 
• Structured and negotiated mergers, split-ups, split-offs, and spin-offs that utilized various 
non-recognition provisions of the Internal Revenue Code, including representing a group of sellers 
in connection with a multi-step reorganization and sale of a portion of the equity of their existing 
business at a valuation in excess of $55 million. 
• Represented borrowers in the negotiation and closing of various secured credit facilities, 
including a $125 million credit facility financed by private equity and supported by tax incentives 
and $50 million credit facility to finance a dividend recapitalization of the borrower. 
• Represented executive to determine the excise tax consequences of severance payments 
made upon a change in control of employer and negotiated settlement of claims for severance 
payments based in part on the same. 
• Represented a private equity fund in the acquisition, reorganization, and partial divestiture 
of brewery and related operating assets. 

 

 
 
 



Robert P. Bethea, Jr. 
Adams & Reese, LLP 

 

Rob Bethea joined Adams and Reese in 2013 as a Partner following the firm’s expansion into South 
Carolina by merger with Ellis, Lawhorne & Sims, P.A.  Rob served as the Partner in Charge of the 
Adams and Reese Columbia office from 2013 to 2017 and now chairs the Middle Market Mergers 
and Acquisitions Team for the firm.   
Rob advises clients on business transactions in the southeastern United States and beyond.  He 
provides counsel on startups, mergers, stock and asset acquisitions, recapitalizations, taxation, 
business contracts and agreements, succession planning, franchising, securities and finance.  Rob 
advises clients in a range of industries including health care, professional services, manufacturing 
and distribution, marine products, and industrial services.  With advanced training in tax law, he 
has extensive experience advising clients on the often-complex tax consequences of business 
decisions and options, and he brings extra value to clients when negotiating transactions.  Rob also 
plans and structures transactions in close coordination with clients’ accountants, bankers, and other 
advisors.   
He has represented clients in contractual and business disputes – including management and 
shareholder disagreements, shareholder oppression and fiduciary duty claims, and successor 
liability and indemnity claims – as well as in government and regulatory investigations and 
compliance matters. Rob also provides counsel on the protection of trade secrets and intellectual 
property, including non-compete, confidentiality, and non-solicitation agreements. 
Rob earned his LL.M. in Taxation from New York University School of Law in 1997; received his J.D. 
from the University of South Carolina School of Law in 1996; and received his B.A. from Wofford 
College in 1993. 

 
William O. Higgins 

Graybill, Lansche & Vinzani, LLC 

 
Bill Higgins practices law in the Columbia office of Graybill, Lansche & Vinzani, LLC in the areas of 
commercial real estate law, tax law, business acquisitions, professional responsibility, legal ethics, 
and lawyer misconduct.  He received his B.S. degree from Presbyterian College, his J.D. degree from 
the University of South Carolina School of Law, and his LL.M. degree in taxation from New York 
University School of Law.  Active in the South Carolina Bar, he is a former chairperson of the 
Professional Responsibility Committee, the Ethics 2000 subcommittee, the Ethics Advisory 
Committee, and the Real Estate Practice Section Council.  He currently serves on the Professional 
Responsibility Committee and the Ethics Advisory Committee.  He is listed in Best Lawyers® in both 
Real Estate Law and Ethics and Professional Responsibility Law.  He also teaches the Real Estate 
Transactions I course at the University of South Carolina School of Law. 
 

Thomas A. Brumgardt 
Nelson Mullins Riley & Scarborough LLP 

 

Tom Brumgardt practices in the areas of corporate law, mergers and acquisitions, and insurance 
regulation. 
 
Experience 

• Experience with mergers and acquisitions, corporate formation and governance issues, 
commercial contract issues and other corporate transactions 



• Experience with insurance regulatory issues (including captive insurance and other 
 alternative risk transfer mechanisms) 

 
Recognitions 

 
Professional Activities 

• Corporate, Banking, and Securities Section, South Carolina Bar (former chairman) 
• Former delegate, S.C. Bar’s House of Delegates 
• American Bar Association 
• South Carolina Bar Association 
• D.C. Bar 
• Richland County Bar Association 

 
Leadership 

• President and Chairman, South Carolina Captive Insurance Association (2012) 
• Former Secretary/Treasurer and Chairman of Governmental Affairs Committee, South 

Carolina Captive Insurance Association 
• Former Director and Secretary/Treasurer of CIPAC, a political action committee of the 

 South Carolina Captive Insurance Association 
• Former Chairman and Section Delegate to House of Delegates, Corporate, Banking and 

Securities Law Section of the South Carolina Bar 
• Graduate of Leadership Columbia (2004) Education 

  
Education 

• University of South Carolina School of Law, JD (2001)  
• University of South Carolina, Honors College, BS, Finance (1998)  

 
Admissions 

• South Carolina  
• District of Columbia  

 
Practice Areas  

• Captive Insurance  
• Corporate Governance  
• General Counsel Services  

• IFLR1000, Highly Regarded in M&A (2021) 

• Mergers & Acquisitions Top 10 Middle-Market Deals of the Year (2021) 

• Chambers USA: America's Leading Lawyers for Business, Corporate/M&A – South 
Carolina (2016–2021) 

• The Best Lawyers in America® Lawyer of the Year for Business Organizations 
(including LLCs and Partnerships) in Columbia, S.C. (2020) 

• The Best Lawyers in America®, Corporate Law, Corporate Governance Law, Mergers 
and Acquisitions (2014–2022), Business Organizations (including LLCs and 
Partnerships) (2021–2022) 

https://www.iflr1000.com/Stub/OurResearch
https://www.themiddlemarket.com/news-analysis/mergers-acquisitions-names-the-2021-top-10-middle-market-deals-of-the-year?utm_campaign=rgers%20%26%20Acquisitions%20-%20Mid-Market%20Deals%20of%20the%20Year%20-%202021%20-%20Winners&utm_medium=ail&_hsmi6296185&_hsenc=ANqtz-9CsZrvXg6fIRgOxU3Z5ZQ0AKtBAT1GQNn9Nnsskh7Qo67DzqzqImak9mTebstKbhNE1p5DsD_U3y4T6o1L-g2yw3aeDov8kdlp-ckRmMPs0iV3iaY&utm_content6296185&utm_source=_email
https://chambers.com/research/methodology
https://www.bestlawyers.com/Methodology
https://www.bestlawyers.com/Methodology


• Mergers & Acquisitions  
 
Articles & Speeches 

• Annual Conference 2016, Insurance Managers Association of Cayman - Speaker (December 
2016)  

• S.C. Captive Insurance Association Conference - Speaker (November 16, 2016)  
• Montana Captive Insurance Association Tenth Annual Conference - Speaker (July 19-21, 

2016) 

 
Mark Knight 

Nexsen Pruet 
 

Mark Knight is a member of Nexsen Pruet, LLC, where he has practiced his entire law career, having joined 
the firm in 1980 as a law clerk and 1981 as a lawyer.  Mark graduated summa cum laude from Furman 
University in 1978 and cum laude from U of SC law school in 1981.  Mark has lived in Columbia for almost 
all of his life, attending the Richland 1 public schools.  Mark’s practice focuses on corporate and securities 
matters, especially M&A transactions and private placements of securities.  Mark has been awarded 
multiple “Lawyer of the Year” distinctions by Best Lawyers and “Band 1” rankings by Chambers & 
Partners in M&A, securities, and related practices for the State of South Carolina.  Mark’s practice also 
includes commercial agreements, IP licenses, franchises, and corporate and LLC formations and 
reorganizations, among other corporate matters.  Mark and his wife, Pam, live in Columbia.  They have 2 
daughters, 2 sons-in-law, and 4 grandchildren.  They enjoy camping and scuba diving, and have been 
involved in several house-church initiatives.   

 
L. Foster Girard 

Haynsworth Sinkler Boyd, P.A.  
 

Foster Girard concentrates on corporate finance and commercial transactions at Haynsworth 
Sinkler Boyd. 
Foster’s practice is rooted in real estate matters, where he represents buyers, sellers and 
developers, and serves as lender’s counsel. He handles a variety of real estate purchases and sales, 
and is well-versed in easement and land dispute matters. 
He also advises on a number of financing documents and commercial contracts involving goods 
(including under Article Two of the Uniform Commercial Code), services and commercial real estate, 
and works to find practical legal solutions to achieve his client companies’ business objectives. 
These solutions include general corporate matters, including choice of entity, entity formation and 
governance documents. In the past, he assisted on private placement offerings and on bank 
acquisitions. 
 
EDUCATION 
University of South Carolina, J.D., 2009 
The Citadel, B.S., 2006 
ADMISSIONS 
South Carolina, 2009 
HONORS AND AWARDS 
South Carolina Super Lawyers® "Rising Stars" Business/Corporate 2019 and Business Litigation 
2018 
Columbia Business Monthly's "Best & Brightest 35 and Under" 2017 and "Legal Elite of the 



Midlands" Commercial Real Estate Law 2018 
Order of the Coif 
Order of the Wig and Robe 
Recipient of The Citadel's Mark W. Clark Honor Committee Award 
PROFESSIONAL AND CIVIC ACTIVITIES 
South Carolina Bar, Young Lawyers Division Community Law Week Co-Chair (2010-2013) and Fifth 
Circuit Representative (2013-2016) 
Leadership Columbia, Class of 2014 
PRESENTATIONS AND PUBLICATIONS 
"Contract Review and Drafting," SC Bar Transactional/Corporate Law Essentials, June 8, 2018 
"Who Runs this Place Anyway? Considering Corporate Governance Documents," HSB 2015 
Corporate Law for Accountants Seminar Series 

 
Sheila Willis 

Fisher Phillips 
 

Sheila Willis is committed to finding practical, real world solutions to her clients’ employment law 
needs. She represents companies—large and small—as they navigate employment issues related to 
hiring, discipline, investigations, employment discrimination, unemployment, and other related 
issues. Sheila provides guidance to higher education institutions on Title IX Compliance and 
investigations  She has extensive experience providing compliance advice to federal contractors on 
affirmative action and OFCCP regulations and audits.  Sheila also has extensive experience working 
on collective actions under the Fair Labor Standards Act (FLSA) and class actions under wage and 
hour state laws. Sheila also provides training for supervisors and managers on harassment, Equal 
Employment Opportunity (EEO) compliance, the Family Medical Leave Act, diversity and inclusion, 
and many other areas. 
Sheila is involved in various professional and community activities. She is a past president of both 
the South Carolina Women Lawyers’ Association (SCWLA) and the South Carolina Bar Young 
Lawyers (SCYLD) Division. She also serves on the Board of Directors for Columbia – Society for 
Human Resource Management (SHRM) and the board of the National Conference of Women’s’ Bar 
Associations.  Sheila is active in the Richland County Bar, American Bar Association, and is a member 
of the Junior League of Columbia. 
Prior to attending law school, Sheila was a member of store leadership for a Fortune 500 retail 
company, providing employee supervision and managing a variety of employee issues related to 
wage and hour, workers’ compensation, discrimination issues, performance management, and 
other personnel issues. 
Sheila is a 2019 recipient of the Silver Compleat lawyer Award from the University of South Carolina 
School of Law Alumni Association. This award recognizes alumni who have made significant 
contributions to the legal profession and who exemplify the highest standard of professional 
competence, ethics, and integrity. 
She has also been named to the Columbia Regional Business Report’s list of 2018 Women of 
Influence, Columbia Business Monthly’s 2018 Best and Brightest 35 and Under,  Columbia Business 
Monthly’s Legal Elite of the Midlands in 2017 and the  American Bar Association’s  On the Rise – Top 
40 under 40 in 2018.  She is also a 2018 South Carolina Super Lawyers – Rising Star and a 2019 
recipient of the Leadership in the Law award.   She was awarded the Johnathon Jasper Wright 
Award by The Honorable Matthew J. Perry Chapter of the Black Law Students Association at the 
University of South Carolina School of Law, is a three-time recipient of the President’s Award a and 



a four-time recipient of the Start of the Quarter award from the South Carolina Bar Young Lawyers’ 
Division. 
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Transactional/Corporate Law Essentials

Choice of Entity

Live Stream from the South Carolina 

Bar Conference Center

September 30, 2022

Rob Bethea, Esquire and 

Will Umbach, Esquire

Adams and Reese LLP

Choice of Entity

Pre “Check the Box”
• Entities were granted 

tax status based on the 
balance of certain 
“factors”.

• LLCs could be treated 
as corporations if they 
included too many 
“corporate” 
characteristics. 

Post “Check the Box”
• Entities have a default 

classification that can be 
electively changed.

• Formerly relevant 
factors are now 
generally irrelevant.

• Maximum flexibility 
available to planners.

1
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Partnership/Limited Registered Limited 
Factor C. Corp S. Corp Partnership Liability Partnership LLC
Qualification for NONE Extensive NONE NONE NONE

Ownership Restrictions

Classes of Multiple Classes Only One Class Multiple Classes Multiple Classes Multiple Classes

Ownership Allowed Allowed Allowed Allowed Allowed

Tax Election NO YES NO NO, but annual LLP NO 

Required election required.

Liability Exposure Minimal Minimal General Partners have Tort liability protection from Minimal (special rules

unlimited liability; acts of other partners and may apply to

Limited Partners may lose employees absent super- professionals)

their status if they visory negligence.  Special 

participate in the business. rules apply to professionals

Limitations on NONE NONE Limited Partners may NONE NONE

Participation in not participate

Business

Limitations on NONE NONE NONE NONE NONE

Ownership of

Subsidiaries

Limitations on NONE YES; allocation NONE, so long as NONE, so long as NONE, so long as

Allocations of must be done on a allocations have allocations have allocations have sub-

income and per-share substantial economic substantial economic stantial economic effect

deductions per-day basis. effect or meet the partner's effect or meet the partner's or meet the partner's

interest in the partnership interest in the partnership interest in the partner-

standard. standard. ship standard.

Limitations on Deductible only Losses are deductible Losses are deductible Losses are deductible Losses are deductible 

Deductibility of when there is  by shareholders up to by partners up to basis; at by partners up to basis; at by members up to basis; 

Losses offsetting income basis; at risk and risk and passive loss limits risk and passive loss limits at risk and passive loss 

passive loss limits may may apply.  NOTE: Partners may apply.  NOTE: Partners limits may apply.  NOTE:

apply.  NOTE: No basis get basis for their share get basis for their share Members get basis for

for corp. debt. of Partnership debt of Partnership debt their sahre of LLC debt

Cash Distributions Taxable as ordinary Nontaxable to the Nontaxable to the Nontaxable to the Nontaxable to the

income to the extent of extent of the partner's extent of the partner's extent of the

extent of E&P shareholder's tax basis in the partnership basis in the partnership member's basis in 

basis in stock the LLC

Non-liquidating Will recognize gain Will recognize gain No gain or loss where No gain or loss where No gain or loss

Distributions of distribution is pro-rata distribution is pro-rata where distribution is

Appreciated pro-rata

Property

Liquidation Taxable at both Taxed only at Nontaxable to the Nontaxable to the Nontaxable to the

corporate and shareholder level extent of the partner's extent of the partner's extent of the

shareholder level (except for built-in basis basis member's basis in

gains) the LLC interest

Sale of Ownership Capital gain Capital gain May be part capital May be part capital May be part capital

Interest gain and part ordinary gain and part ordinary gain and part ordinary

Fiscal year No restriction; Generally calendar Generally follows year Generally follows year Generally follows

exception for of partner who owns of partner who owns year of member who

certain professional majority interest majority interest owns majority of

corporations interest

Federal Tax Form 1120 Form 1120-S Form 1065 Form 1065 Form 1065

Return

Limitations on NONE YES; owner of YES; partners YES; partners YES; members

Qualified Fringe more than 2% of S generally not eligible generally not eligible generally not

Benefits Corporation Stock eligible

generally cannot

receive

Employment FICA FICA Self Employment Self Employment Self Employment

Taxes

Important Choice of Entity Considerations

• Limited Liability
– Members are not personally liable for the debts 

and obligations of the LLC or vicariously liable 
for actions of others.  There are exceptions:

• Assumption of liabilities through guaranties of debt 
or other obligations.

• Contribution obligations or other direct debts to the 
LLC and other members.

• Activities of the members that justify the “piercing 
of the veil.”

3
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Factors Considered in Corporate Piercing Cases

• gross undercapitalization, 

• failure to observe corporate formalities,

• non-payment of dividends,

• the insolvency of the debtor corporation at the time,

• siphoning of funds of the corporation by the dominant 
stockholder,

• non-functioning of other officers or directors,

• absence of corporate records, and

• the fact that the corporation is merely a facade for the 
operations of the dominant stockholder or stockholders.  

Application to LLCs

Courts have generally held that no single factor, 
but a combination of several, coupled with “an 
element of injustice or fundamental unfairness” 
will justify the lowering of the veil.  

Piercing analysis, particularly in the LLC context, 
is a result driven analysis.  If it smells bad, strikes 
against respecting the liability shield will be 
accumulated until the desired result (i.e., piercing) 
can be achieved.

5
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Important Choice of Entity Considerations 

• Ownership Flexibility
– No limit on the number of owners (S Corp 

limited to 100).

– Individual persons, other entities, and trusts can 
all be members (S Corp has limits). 

– Citizenship or foreign status irrelevant (S Corp 
has limits).

– Multiple classes of interests are permitted.  This 
allows the inclusion of preferences or other 
financial rights applicable to less than all of the 
members (Single class of stock only in S Corp).

Important Choice of Entity Considerations

• Taxation
– No entity level tax on income.  All tax items 

pass through LLCs and S Corps  and are 
reflected on the owners’ individual returns.

– No gain recognition upon contribution of 
appreciated property to the LLC and no § 351 
“control group” requirement.  IRC § 721.

7
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Important Choice of Entity Considerations

– Distributions from LLCs (even of appreciated 
property) are generally tax free. IRC § 721.

– Liquidations are generally tax free and result in 
a transferred basis to the members in the 
distributed assets without triggering gain 
recognition.  Compare this to corporations 
(even S corporations) where the “deemed sale 
upon distribution” construct can create income. 

Important Choice of Entity Considerations

– Addition of LLC debt to member’s basis.  LLC 
debts increase the outside basis of the members 
under IRC § 752 based upon their sharing of 
profits (default rule). 

– Again, compare to S corporations where 
shareholders only receive additional basis credit 
for loans made by them to the corporation.  
Direct corporate obligations do not pass 
through and effect basis (nor do personal 
guarantees by shareholders of company debt).

9
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Important Choice of Entity Considerations

• Availability of other Partnership Tax Attributes.
– § 754 Election allows basis adjustments:

• When a member purchases an interest in the LLC, IRC §
743(b)(1) allows an adjustment equal to the difference between 
the member’s outside basis and share of inside basis in LLC 
assets.

• Distributions of cash or assets to a member that exceed their 
outside basis allow an upward adjustment by the LLC of its 
basis in other, retained assets. IRC § 734(b)(1)(A) and (B).

• The estate of a deceased LLC member can obtain an 
adjustment equal to the difference between outside basis (after 
step-up) and share of inside basis in LLC assets. 

Important Choice of Entity Considerations

• Tax Cuts and Jobs Act
– Section 199A permits owners of sole 

proprietorships, S corporations, or partnerships 
to deduct up to 20% of income earned by the 
business. 

– Creates parity between these pass-thru entities 
with the significant corporate tax cuts in the Act 
(i.e, 35% down to 21%).

11
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Important Choice of Entity Considerations

• While the intentions of 199A are clear, the 
statute is not.
– Deduction of 20% of “qualified business 

income” earned in a “qualified trade or 
business”

• Deduction is limited to greater of (1) 50% of W-2 
wages or (2) the sum of 25% of W-2 wages, plus 
2.5% of unadjusted basis immediately after 
acquisition of all depreciable tangible property.

Important Choice of Entity Considerations

• “Qualified trades and businesses” include all trades 
and businesses except the trade or business of 
performing services as an employee and "specified 
service" trades or businesses.

– Section 1202(e)(3)(A) - Any trade or business involving 
services in the fields of health, law, engineering, 
architecture, accounting, actuarial science, performing 
arts, consulting, athletics, financial services, brokerage 
services, or any trade or business where the principal asset 
is the reputation or skill of its employees.

– Section 199A then adjusts this definition to (a) exclude 
engineering and architecture, (b) add investing, investment 
management, trading, or dealing in securities, partnership 
interests, or commodities, and (c) look to the reputation 
and skill of “employees and owners”.

13
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Important Choice of Entity Considerations

– QBI is net amount of income, gain, deduction, 
and loss with respect to a qualified trade or 
business conducted in the US. 

• QBI excludes certain investment-related income, 
reasonable comp. paid to the taxpayer for services to 
the trade or business, and guaranteed payments 
under 707(c).

• There are many unanswered questions: 
– Is rental property included? 

– How do you net income and loss for taxpayers with 
multiple QTBs or tiered company structures?

– Is comp. paid to an S corporation shareholder included in 
W-2 wages for purposes of the W-2 limitation?

Important Choice of Entity Considerations

• Limitations on Creditors
– Creditors of LLC members are generally unable 

to participate in the management of an LLC 
owned by a debtor.  Creditors of shareholders 
can generally vote foreclosed shares of stock.

– Creditors may obtain a charging order and 
receive distributions from the LLC that would 
otherwise be provided to the debtor member.  
SC Code Section 33-44-504.
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Advantages Retained by Other Forms

• Certainty
– Liability shield issues and results are generally 

considered more predictable and certain with 
other forms.

– State by state treatment of other forms is more 
consistent.  For example, Texas, Florida, 
Tennessee, and others impose special 
“privilege” or franchise taxes on LLCs that 
effectively treat them as corporations for state 
tax purposes.   

Advantages Retained by Other Forms

• Certainty, continued. . .
– Employment Tax Issues.

• “Net Earnings from Self-Employment” include the 
distributions received by partners from any trade or 
business carried on by the partnership.  IRC §
1402(a).

• An exclusion is provided for distributions to limited 
partners that are inherently passive and removed 
from management of the partnership.

17
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Advantages Retained by Other Forms

• Certainty, continued …
– Employment Tax Issues, continued…

• The general rules described above pre-date LLCs.  

• Members of member-managed LLCs are generally 
considered “general partners” for purposes of self-
employment tax.  

• Members in manager-managed LLCs that are not 
actively engaged in management are generally 
considered “limited partners” for purposes of self-
employment tax.   

Advantages Retained by Other Forms

• S Corporation Employment Tax Opportunities
– Distributions from an S Corp to its shareholders are 

generally not included in Net Earnings from Self-
Employment.  

– S Corp shareholders and their accountants will 
frequently divide the available cash flow between 
compensation (subject to withholding of employment 
taxes) and distributions related to the shares of stock 
held by the shareholders. 

19
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Advantages Retained by Other Forms

• S Corporation Employment Tax 
Opportunities
– Pigs get fed.  Hogs get slaughtered.

– Failing to treat an appropriate portion as 
compensation can result in all distributions 
being treated as compensation subject to 
withholding of employment taxes.

Advantages Retained by Other Forms

• Practical Issues
– Growth oriented businesses that intend to retain 

(rather than distribute) cash may enjoy lower 
initial tax rates in the C Corporation setting.

– Sophisticated equity investors and lenders will 
often require C Corp structures to accommodate 
customary preferred classes, options, warrants, 
and other financing or equity structures.

– Tax-exempt entities and foreign investors may 
require a “blocker structure” to avoid pass-thru 
income or nexus issues.

21
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TRANSACTIONAL / CORPORATE LAW
ESSENTIALS

September 30, 2022

ETHICS HYPOTHETICALS / ROLE PLAYS
“Competence • Conflicts • Clients”

WILLIAM O. HIGGINS, ESQUIRE
GRAYBILL, LANSCHE & VINZANI, LLC

I. COMPETENCE

Rule 1.1 of the Rules of Professional Conduct:

A lawyer shall provide competent representation to
a client. Competent representation requires the
legal knowledge, skill, thoroughness and
preparation reasonably necessary for the
representation.

1
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II. CONFLICTS OF INTEREST

See Rules 1.7, 1.8, 1.9, 1.10, 1.13, and 1.18 of the Rules 
of Professional Conduct.

III.CLIENTS

The Rules of Professional Conduct identify at least five 
(5) types of clients.  Can you name them?

3
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(CLIENTS‐ANSWERS)

• Current Client
• Former Client
• Prospective Client
• Organizational Client
• Client with Diminished Capacity

IV. HYPOTHETICALS

For Question 1 under each hypothetical, choose the best
answer from the options provided.

A. Three friends (X, Y, and Z), each a sophisticated
businessperson, decide to go into business together.
In order to reduce costs, they agree that they should
engage one lawyer to represent them in connection
with the formation and governance documents for
their new entity. They schedule a meeting with
Lawyer A to discuss choice of entity and entity
governance. They are unsure as to how to handle
the management of the new entity and whether
they each need written employment agreements
with the new entity. Additionally, they anticipate
being equal owners of the new entity, but their initial
capital contributions may vary so they are unsure as
to whether voting rights should be equal.

5
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1. May Lawyer A ethically undertake the joint
representation of X, Y, and Z?

a. Yes, if it is clear that he can resolve all of the
outstanding issues without conflict, and if X, Y,
and Z give their informed consent confirmed in
writing.

b. No, because this scenario presents a
concurrent conflict of interest among X, Y, and
Z which cannot be consented to.

c. Yes, if he reasonably believes he can provide
competent and diligent representation to X, Y,
and Z, and if all three give their informed
consent confirmed in writing.

d. No, unless X, Y, and Z agree that the entity
structure will include equal management and
control rights, as well as equal compensation
among X, Y, and Z.

FURTHER ASSUMPTIONS AND VARIATIONS:
2. Assume that X is an existing client of Lawyer A.

Does that matter?
3. Assume that X and Y are husband and wife. Does

that matter?
4. Assume that only Z will be actively involved in the

day‐to‐day operations of the new entity. Does
that matter?
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5. Assume that X is 75 years old, Y is 55 years old,
and Z is 35 years old. Does that matter?

6. Assume that the new entity will be limited to the
passive ownership of investment real estate that
is managed by an independent property
management company. Does that matter?

7. Assume that the new entity will be developing
sophisticated and specialized software for sale to
third parties and will need assistance in drafting
agreements with those third parties for the same.
Does that matter?

8. Assume that the new entity intends to make a
private placement offering to attract investors.
Does that matter?

B. Lawyer A handled the defense of a copyright
infringement suit against her client, Corporation X.
That lawsuit lasted for more than three (3) years and
included voluminous discovery related to
Corporation X’s financial status, internal governance,
and regulatory compliance. The lawsuit was settled
prior to trial. Since that settlement, Lawyer A has
done no work for Corporation X, and Corporation X
has been using Lawyer B for all of its outside counsel
needs for more than three (3) years.

9
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Lawyer A is approached by Corporation Y to
represent Corporation Y in connection with the
acquisition of a portion of the operating assets of
Corporation X used in a line of business that
Corporation X is looking to divest itself of.

1. May Lawyer A ethically undertake the
representation of Corporation Y?
a. Yes, Corporation X is a former client, and the

matter on behalf of Corporation Y is not the
same or substantially related to the copyright
infringement suit that Lawyer A handled for
Corporation X.

b. No, unless Corporation X gives its informed
consent confirmed in writing.

c. Yes, but only if Lawyer A agrees not to use or
disclose any information about Corporation X
learned or obtained in the copyright
infringement case.

d. No, the representation of Corporation Y by
Lawyer A would constitute a prohibited
concurrent conflict of interest.

FURTHER ASSUMPTIONS AND VARIATIONS:
2. Assume that the previous litigation settled

shortly after Lawyer A became involved such that
Lawyer A was not exposed to information about
Corporation X’s financial status, internal
governance, and regulatory compliance. Does
that matter?

3. Assume that the previous litigation settled six (6)
months ago. Does that matter?

11
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Thank You!

GRAYBILL, LANSCHE & VINZANI, LLC
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Transactional/Corporate Law Essentials

LLC Formation

Live Stream from the South Carolina 
Bar Conference Center

September 30, 2022

Rob Bethea, Esquire and

Will Umbach, Esquire

Adams and Reese LLP

LLC Formation - Initial Questions

• What is the proposed name of the LLC?

• What are the general purposes of the LLC?

• Are there limitations on what it can or should do?

• Will the LLC exist for purposes of a single 
transaction or finite period of time?

• How many members will the LLC have?

• Who are the members (name, address, SSN or 
EIN)?

1

2



2

Initial Questions, cont…

• Who will control the activities of the LLC?

• Will the LLC have non-member 
employees?

• Are there any special licenses or 
government approvals needed to conduct 
the LLC’s business?

• Where are the LLC’s offices located?

• Who will serve as the registered agent?

Organizational Basics

• Essential Documents
– Articles of Organization

– Appropriate Federal Tax Forms

– Appropriate State Filings

– Operating Agreement

3
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Articles of Organization

• § 33-44-203(a) Articles must set forth:
– Name (§ 33-44-105 governs naming of LLCs).

– Initial designated office address.

– Name and address of registered agent.

– Name and address of each organizer.

– If LLC is a “term company” and length of term.

– If a member is liable for any particular LLC 
debts.

Articles of Organization

• § 33-44-203(a) Articles may set forth:
– Provisions permitted in an operating agreement.

– Other matters not inconsistent with law.

5
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Optional Provisions

• Any matters appropriate 
for the Operating 
Agreement can be 
included in the articles.

• Provisions indicating 
the specific purpose of 
the entity.

• Common limitations 
include restrictions on 
the authority of 
members or managers to 
transfer property.  § 33-
44-101(c).

• SPE or “Bankruptcy 
Remote” language.

Examples of Filed Articles

Basic Articles of Organization for a 
member-managed real estate 

investment LLC. 
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QuickTime™ and a
TIFF (LZW) decompressor

are needed to see this picture.
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Examples of Filed Articles

Expanded Articles of Organization 
for a special purpose real estate 

investment LLC.
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Examples of Filed Articles

Basic Delaware “Articles”

15
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Additions and Amendments to Articles of Organization

§ 33-44-101(1) provides the definition.

"Articles of organization" means initial, amended,
and restated articles of organization, and articles of
merger. In the case of a foreign limited liability
company, the term includes all records serving a
similar function required to be filed in the Office of
the Secretary of State or other official having
custody of company records in the State or country
under whose law it is organized.

Matters Requiring Amendment

• Change in At Will or 
Term Status.

• Name Changes.

• Limitations on member 
or manager authority 
that are to be binding on 
third parties.

• Changes to 
Management Structure.

• Other matters that were 
formerly updated on an 
annual basis in the 
report required before 
January 1, 2004.
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Effect of matters not documented in Articles.

• No notice to third parties.

• Not automatically binding on parties 
dealing with the LLC.

• May be binding on members and mangers if 
part of the Operating Agreement or a duly 
approved amendment to the Operating 
Agreement. 

Management Structures

• Basic choice is between member-managed 
and manager-managed.

• Variations on either option are endless. 

19
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Member-Managed Variations

• 1 Member = 1 Vote is the default rule.
– § 33-44-404. “In a member-managed company

each member has equal rights in the
management and conduct of the company's
business and except as otherwise provided in
subsection (c), any matter relating to the
business of the company may be decided by a
majority of the members.”

• Pro-rata voting is a common modification in 
many Operating Agreements.

Per Capita Voting

• Each member gets one 
vote.

• The size of the 
member’s interest in the 
LLC is irrelevant.

• In this example, Bob, 
Jim and Pete represent a 
majority.

Bob 10%

Jim 10%

Pete 10%

Sue 70%

21
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Pro Rata Voting

• Each member’s vote is 
based upon their 
respective interest in the 
LLC. 

• In this example, Sue 
controls all majority-
based decisions in the 
LLC.  Bob, Jim and 
Pete are along for the 
ride.

Bob 10%

Jim 10%

Pete 10%

Sue 70%

Member-Managed Variations

Majority vote may control for all but certain 
designated matters where unanimity is the 
default rule.  There are 12 identified 
circumstances that require approval by all 
members.

23
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Member-Managed Variations

• To further confuse matters, Members in a 
member-managed entity may delegate 
certain responsibilities to “managing-
members” or other designated officers or 
agents.  The authority of these “unofficial 
managers” is purely a matter of contract.  In 
the absence of language in the Articles 
describing the management structure, each 
member will retain the apparent authority to 
conduct the LLC’s business.

Unanimity Required

33-44-404(c). The only matters of a member or manager-
managed company's business requiring the consent of all of
the members are:
(1) the amendment of the operating agreement under Section
33-44-103;
(2) the authorization or ratification of acts or transactions
under Section 33-44-103(b)(2)(ii) which would otherwise
violate the duty of loyalty;
(3) an amendment to the articles of organization under
Section 33-44-204;
(4) the compromise of an obligation to make a contribution
under Section 33- 44-402(b);
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Unanimity Required, cont…

(5) the compromise, as among members, of an obligation of a 
member to make a contribution or return money or other 
property paid or distributed in violation of this chapter;

(6) the making of interim distributions under Section 33-44-
405(a), including the redemption of an interest;

(7) the admission of a new member;

(8) the use of the company's property to redeem an interest 
subject to a charging order;

Unanimity Required, cont…

(9) the consent to dissolve the company pursuant to Section 
33-44-801(2);

(10) a waiver of the right to have the company's business 
wound up and the company terminated under Section 33-
44-802(b);

(11) the consent of members to merge with another entity 
under Section 33- 44-904(c)(1);  and

(12) the sale, lease, exchange, or other disposal of all, or 
substantially all, of the company's property with or without 
goodwill.
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Manner of Acting by Members

• Meetings of Members

• Without a meeting.  §33-44-404(d).

• Through appointment of a proxy by 
execution of a written appointment.

Manager-Managed Variations

§ 33-44-404(b). In a manager-managed company:
(1) each manager has equal rights in the management and conduct
of the company's business;
(2) except as otherwise provided in subsection (c), any matter
relating to the business of the company may be exclusively decided
by the manager or, if there is more than one manager, by a majority
of the managers; and
(3) a manager:

(i) must be designated, appointed, elected, removed, or
replaced by a vote, approval, or consent of a majority of the
members; and

(ii) holds office until a successor has been elected and
qualified, unless the manager sooner resigns or is removed.
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Member Approval Rights

• Generally, members have no rights to 
participate in the management and conduct of 
the LLC’s business.

• The same 12 items contained in 33-44-
404(c) apply to manager-managed LLCs and 
unanimous member consent is required unless 
these default rules are modified by agreement. 

Manager Voting

• Each Manager is entitled to a single vote.

• Each Manager has the apparent authority to 
carry on the business of the LLC in the 
ordinary course.

• Filed Articles have the effect of placing 
third parties on notice that the LLC is 
manager-managed. 
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Manner of Acting by Managers

• Meetings of Managers

• Without a meeting.  §33-44-404(d).

• Through appointment of a proxy by 
execution of a written appointment.

Fiduciary Duties of Members and Managers

§ 33-44-409 imposes two duties on 
Members and Managers

33
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Duty to be Careful

• § 33-44-409(c).
• Applicable to members in a member-managed 

LLC.
• Applicable to managers in a manager-managed 

LLC.
• NOT applicable to members in a manager-

managed LLC.
• Cannot be grossly negligent, reckless, engage in 

intentional misconduct or knowing violation of 
law.

• Operating Agreements cannot “unreasonably 
reduce” duty of care.  § 33-44-103(b)(3).

Duty to be Loyal

• § 33-44-409(b).
• Applicable to members in a member-

managed LLC.
• Applicable to managers in a manager-

managed LLC.
• NOT applicable to members in a manager-

managed LLC.
• Operating Agreements cannot eliminate the 

duty of loyalty.  § 33-44-103(b)(2).
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Duty of Loyalty, cont…

• Preserve Company Property. “To account to the company 
and to hold as trustee for it any property, profit, or benefit 
derived by the member in the conduct or winding up of the 
company's business or derived from a use by the member 
of the company's property, including the appropriation of a 
company's opportunity.” 

• Adverse Conduct. “To refrain from dealing with the 
company in the conduct or winding up of the company's 
business as or on behalf of a party having an interest 
adverse to the company.” 

• Non-Compete. “To refrain from competing with the 
company in the conduct of the company's business before 
the dissolution of the company.”

Good Faith and Fair Dealing

• While not a separate duty, the duties of care 
and loyalty must be discharged in 
accordance with these concepts.

• The duties of loyalty and care and 
obligations to act fairly and in good faith 
are not violated because a member’s 
conduct furthers his or her own interests.
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A Word About the SC Revised Uniform LLC Act

• Replacement for the existing 1996 Act.

• Based upon 2006 Uniform Act.

• The proposed legislation before the SC 
Legislature varies slightly from the form of 
the Uniform Act and contains numerous 
differences from the present SC Statute.

Primary Changes

• Section 110 – The Operating Agreement controls and the parties are free 
to contract on matters formerly restricted by our act (e.g., statutorily 
provided fiduciary duties).  Modifications to fiduciary duties must be in 
writing. 

• Article 3 – Authority of members and managers is clarified.  
– There is no presumed automatic agency authority of members and you must refer to the 

Operating Agreement.  

– Use of a filed and/or recorded Statement of Authority is authorized.  

– Statements of Authority can be permissive or restrictive and can be filed with SC SOS 
as evidence of management authority (i.e., the Articles no longer specify member or 
manager managed) or recorded as notice to third parties if relating to real estate 
transfers by LLC.
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Primary Changes, cont.

• Article 4 – Clarifies the parties needed to form LLCs, preformation rights 
and duties of parties, and how parties become members of new LLCs.  

– We elected to not allows for “shelf LLCs” due to SC SOS concerns.  

– Clarifies what constitutes, and does not constitute, distributions to members.  

– Continues “per capita” default rule for distributions.  

– The operating agreement (not the Articles) specifies the LLC management structure.  

– The duties in Section 33-44-409 are the exclusive duties and can be modified or 
eliminated by agreement (except for good faith and fair dealing).

• Article 5 - Clarifies the nature of an Assignee’s interest and the 
nature/process of foreclosing a charging order.

Primary Changes, cont.

• Article 6 – LLCs will all have perpetual duration unless the Operating 
Agreement establishes a specific term.  

– Withdrawal before termination is “wrongful” unless permitted by the Operating 
Agreement.  

– Prior law required a redemption of a member in an at will company and of a member in a 
term company at the end of the term.  Old LLC agreements may need to be modified to 
deal with this change).

• Article 7 – Updates and expands on dissolution and winding up.  A more 
practical method for dealing with LLCs with no active members is 
provided.

• Article 10 – More flexible and complete merger, conversion, and 
domestication provisions are now included.  The concept of dissenters 
rights can by included in the Operating Agreement.
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SC Specific Changes

• No Shelf Registrations.

• Delaware model with respect to modification of 
fiduciary duties by Operating Agreement.

• No Annual Report required.

• Direct action by members for injury to LLC without 
resorting to derivative action (ABA Model Act).

• Our existing conversation statute of partnerships to 
LLCs and LLCs to partnerships, LP, and corps was 
retained.
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Transactional/Corporate Law Essentials

Buy-Sell Agreements and 

Succession Planning

Live Stream from the South Carolina 
Bar Conference Center

September 30, 2022

Rob Bethea, Esquire and 

Will Umbach, Esquire

Adams and Reese LLP

Buy-Sell Agreements and Succession Planning

Drafting Considerations 

and Exit Strategies
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What are Buy-Sell Agreements?

• They are contracts in which the owners of 
business interests agree to impose 
restrictions on their own property for the 
mutual benefit of the group and the 
company.

• General principles of law favor free 
alienation.  Buy-Sell agreements are 
enforceable, but can be scrutinized. 

What are Buy-Sell Agreements?

• Can be separate written agreements or contracts 
with a limited purpose or embedded within other 
governing documents.

• Can be generally applicable to all interests and 
owners or drafted to deal with the circumstances 
of a particular owner or class of interest.

• Fewer than all owners can enter into a buy-sell, 
but the restrictions will not be applicable to 
individuals that are not parties to the agreement.
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What are Buy-Sell Agreements?

• “Buy-Sells” raise significant tax, legal and 
business issues.

• They frequently are designed to:
– Provide for the orderly transfer of a business.

– Improve liquidity and value by creating a market for a 
relatively illiquid and unmarketable security.

– Prevent meddling from outsiders, competitors, or 
creditors of the business and its owners.

– Resolve or manage disputes between owners of the 
business in a timely fashion.

What are Buy-Sell Agreements?

– Restrict competitive activities of former 
owners.

– Limit who may exercise significant control over 
the business.

– Limit ownership to active or valuable 
participants in the venture.

– Protect the rights of minority owners.

– Establish a value for estate planning and 
administration purposes.
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“Default” LLC Buy-Sell Provisions

• Sections 33-44-501(b) and 33-44-502 provide that 
a member may only freely transfer their 
distributional interest in the LLC.

• The transferee of an LLC distributional interest 
does not succeed to the management rights 
inherent in the membership interest or 
automatically become a member in the LLC.

• The transferee is entitled to receive only the 
distributions to which the transferor member 
would have been entitled and may only become a 
member upon approval by other members. 

“Default” LLC Buy-Sell Provisions, cont…

• Section 33-44-701(a)(1) requires LLCs to 
purchase a dissociated member’s distributional 
interest in an at-will company upon dissociation.
– The value is equal to its fair value on the “date of 

dissociation”.
– An offer from the LLC is due 30 days after the 

dissociation.
– The offer must include a current balance sheet, income 

statement, and explanation of how the value was 
calculated.

– Failure to reach agreement within 120 days provides 
the dissociated member with the right to seek 
enforcement of the purchase in court.
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“Default” LLC Buy-Sell Provisions, cont…

• Section 33-44-701(a)(2) requires LLCs to 
purchase a dissociated member’s distributional 
interest in a term company upon expiration of the 
LLC’s term.
– The value is equal to its fair value on the date the term 

of the LLC expires.
– An offer from the LLC is due 30 days after the 

expiration of the term.
– The offer must include the same financial information.
– Failure to reach agreement within 120 days provides 

the dissociated member with the right to seek 
enforcement of the purchase in court.

“Default” LLC Buy-Sell Provisions, cont…

• In both cases, specific agreements between the 
members regarding valuation and payment terms 
will control (unless the LLC breaches the 
agreement).

• An action to enforce a purchase right provides the 
court with the ability to determine fair value and 
order the LLC to pay that value.

• The purchase price (whether agreed or judicially 
determined) must be offset by damages and other 
amounts owed to the LLC by the dissociated 
member.
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“Default” Corporate Buy-Sell Provisions

• Preemptive Rights, Section 33-6-300 - SC is an “opt-out” 
jurisdiction.  A corporation cannot issue shares without first 
offering to present shareholders.

• Dissenters Rights, Section 33-13-101 - Provide certain 
shareholders with right to sell stock and withdraw investment 
when a corporation engages in transactions affecting shareholder 
rights, risk, or value.

• Statutory Close Corporations
– Section 33-18-110 Share Transfer Prohibition

– Section 33-18-120 Share transfer after first refusal by corporation

– Section 33-18-130 Attempted transfer after breach of prohibition

– Section 33-18-140 Compulsory purchase after death  

“Default” Buy-Sell Provisions, cont…

• These standard methods are often not practical 
methods of handling transfers of interests.

• They are all “waivable” and may be modified by 
agreement.

• In the presence of an operating agreement or 
shareholders agreement, the statutes merely serve 
as a failsafe or backup in the event of a breach, 
invalidity, defect, or other circumstance rendering 
the agreement ineffective.
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Buy-Sell Provisions in LLC Operating Agreements

• Members are not likely to find a market for 
their interests and should consider methods 
for terminating their investment in the entity 
at the inception of the LLC.

• The Operating Agreement is the appropriate 
place for these issues to be addressed, 
though separate buy-sell agreements and 
buy-sell clauses in other agreements 
between the LLC or its members are not 
uncommon.  

Basic Formats of Buy-Sells

• Redemption Agreement. Contract between an owner and 
entity where the owner agrees to sell their interest to the 
entity itself under certain circumstances.
– Usually require that sale or transfer to a party that is not already an 

owner be preceded by an offer to the entity.
– The death of an owner will usually trigger a sale by the owner’s 

estate to the entity.

• Cross-Purchase Agreement. Contract among the owners 
where they each agree to offer their interests to each other 
under certain circumstances.

• Hybrid Agreements. Contract among the owners and the 
entity where each is granted certain rights to purchase the 
interests of a dissociating, withdrawing or departing 
owners.
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Form of Agreement Driven By:

• Tax issues
– effect on taxable year of entity and owners
– recognition of gain or loss by selling owner
– character of gain recognized on a sale

• Business issues
– Liquidity of the parties
– Concerns over control

• Structural Concerns
– What events should trigger the Buy-Sell?
– Who are the likely buyers?
– How will the purchase price be determined?

Tax Issues

• In the LLC and partnership setting, 
redemption and cross-purchase buy-sell 
provisions produce more equivalent results 
than in the corporate context.

• The character of this gain will vary 
depending on the structure of the 
agreement.  
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Business Issues

• Liquidity
– Redemption Agreement can often provide a 

more liquid and solvent buyer.
• Owners will frequently build assets inside the 

company, rather than outside the company.

• If funding mechanisms are involved (e.g., life 
insurance on the owners) fewer policies will be 
required.

• The costs of funding the buy-sell are apportioned 
more equally among the owners.

Business Issues, cont…

• Concerns over Control
– Cross purchase agreements provide owners the 

opportunity to shift control of the entity through 
the direct acquisition of additional interests.

– Redemptions maintain the relative ownership of 
the owners in the company.

17
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Structural Concerns

• Common Triggering Events:
• Voluntary Transfers

– Sales or Exchanges to outside parties.
– Sales or Exchanges to existing owners.
– Gifts or bequests.

• Consider allowing transfers to certain trusts to facilitate estate 
planning activities of members.

• Involuntary Transfers
– Foreclosure.

• Notice to potential creditors and a restriction on the ability of a 
member to encumber an interest are important.

– Transfers incident to divorce.
– Satisfaction of other judgment creditors. 

Structural Concerns, Common Triggering Events, cont…

• Employment/Activity Related Restrictions
– Termination of employment.

– Failure to participate in a defined manner or 
provide certain “sweat equity.”

• Note that restrictions rising to the level of a 
forfeiture are subject to additional scrutiny and may 
be unenforceable.

– Disability of a Member.

– Loss of licensure or other qualifications 
necessary to conduct of business.

19
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• Death of a member.
– These are generally enforceable.

– The agreement should indicate that the parties 
desire for their estates, personal representatives 
and heirs to be subject to such restrictions.

– Can establish the value of the interest for estate 
tax purposes.

Structural Concerns, Common Triggering Events, cont…

Structural Concerns, Types of Transfer Restrictions

• Complete prohibition on transfers.
– limiting and dramatically affects value.
– An agreement that provides for transfers with the 

consent of “all other parties” is, effectively, a complete 
prohibition.

– Used most often to prohibit encumbrances.

• Limit transfers to qualified buyers.
– Common in professional settings.
– Can also be drafted to require approval of less than all 

members as an alternative to a complete prohibition.

21
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• Right of First Refusal
– The existing members can “step into the shoes” 

of a prospective purchaser.

– Does not overly restrict a member’s ability to 
sell, but does provide other members with the 
ability to protect the entity and its ownership.

– Draft carefully to avoid “set-up” offers 
designed to force a buy-out. 

Structural Concerns, Types of Transfer Restrictions

• Mandatory Sales and Purchases
– Most common in the event of death.

– Do not provide a mandatory purchase 
obligation without a funding mechanism.

– Life insurance, disability income insurance, and 
disability buy-out insurance are the most 
common forms of funding for these provisions. 

Structural Concerns, Types of Transfer Restrictions

23

24



9/21/2022

13

• Options
– Common with termination of 

employment/retirement triggers.

– The company may elect to not exercise option 
and allow an inactive or passive owner.

– Can also take the form of calls, puts, and tag-
along clauses that may be negotiated between 
the parties. 

Structural Concerns, Types of Transfer Restrictions

• Russian Roulette or Slice-of-the-Pie 
Clauses
– Designed to separate two or more business 

owners.

– One party sets the price, the other party decides 
to buy or sell.

– Really only useful where the parties are of 
relatively equal financial strength and have an 
equal chance at successfully running entity.

Structural Concerns, Types of Transfer Restrictions

25
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• Exclusions to Certain Transferees. Can be 
used to prevent transfers to: 
– competitors,

– factions or groups of owners,

– former owners, and

– terminated employees.

Structural Concerns, Types of Transfer Restrictions

Structural Concerns, Valuation Methods

• To be useful, a valuation method must be 
reasonable, certain, and unambiguous on the 
date the agreement is adopted. 

• The selected method must yield a readily 
determinable and comparable price when 
applied to the company and its business.

27
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Structural Concerns, Valuation Methods

• The Buy-Sell Agreement will most often be 
executed at the inception of a venture when 
problems are not anticipated.

• The Buy-Sell Agreement will be scrutinized 
when there are problems.

• It is important that all involved agree on the 
propriety of the method chosen and are 
comfortable with the clarity and certainty of 
its components. 

Structural Concerns, Valuation Methods

• Determinability means that the chosen 
method, when applied, will result in a value 
without additional components or steps 
being required of the parties.

• For estate tax purposes, only agreements 
that provide for a determinable agreement 
price will be successful in fixing estate tax 
values.
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Structural Concerns, Valuation Methods

• Again, for estate tax purposes, the price 
established by the agreement must be 
reasonable. 

• A price is deemed reasonable on such date 
if it is represents fair market value of the 
interest at that time.

Structural Concerns, Valuation Methods

• Comparability requires that a taxpayer show that 
the valuation method is similar to that used in 
other arms’ length transactions.

• Treasury Regulations under IRC Section 2703 
indicate that a buy-sell agreement term, such as a 
valuation method, will be found comparable if it is 
one that could have been obtained in a fair bargain 
between unrelated parties in the same business or 
industry dealing at arms’ length. 
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Structural Concerns, Specific Valuation Approaches

• Fixed dollar agreements establish a value for an 
interest on the day that the agreement is executed.

• These are the most simple of agreements, but lack 
the ability to track changes in value without 
subsequent amendments.

• To solve this problem, the agreement may have an 
adjustment mechanism that will periodically 
change the fixed value to a more current amount.

Structural Concerns, Specific Valuation Approaches

• Formulaic Valuation Methods provide an 
endless range of choices.

• Most formulas consider one or more of the 
following:
– Revenues/Earnings,
– Distribution/Dividend history and probability,
– Book value of assets, or 
– Minority and marketability discounts or control 

premiums.
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Structural Concerns, Specific Valuation Approaches

• Revenue or Earnings based formulas are 
most useful where the company will be 
selling goods or services.

• Care must be taken to define what is meant 
by “earnings” or “revenues”.

• Appropriate adjustments must be made to 
generate a clear picture of the business and 
its profitability.  

Structural Concerns, Specific Valuation Approaches

• A multiple of earnings or capitalization rate is then 
applied to determine the price.

• Very little industry data exists for closely held 
business and it is difficult to arrive at an 
appropriate multiple.

• The chosen multiple will usually be driven by the 
risk of the venture with issues such as stability, 
growth patterns, customer concentration, and 
obsolescence driving the multiple. 
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Structural Concerns, Specific Valuation Approaches

• Distribution/dividend history is a variation 
on the earnings analysis that looks at the 
cash flow generated by a business to its 
passive owners.

• Typically useful where goods and services 
are not the means of producing income, but 
where income is derived from a fixed 
revenue stream (e.g., a lease). 

Structural Concerns, Specific Valuation Approaches

• Book Value and Net Asset Value methods are 
most common in investment property and holding 
company scenarios where the incremental growth 
(or decline) in the value of the underlying asset is 
the most important factor.

• Book Value will reflect the FMV of an asset on 
the day it is acquired, but typically will not reflect 
FMV into the future.

• Book value will typically fail to capture zero basis 
intangibles such as goodwill, customer lists, etc…
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Structural Concerns, Specific Valuation Approaches

• Net Asset Value will typically refer to the 
adjusted book value of assets, less 
liabilities.

• Typical adjustments include revaluation of 
real property, securities and other 
investments, the retention of a residual 
value in depreciable property, and the 
addition of an intangibles component.

Structural Concerns, Specific Valuation Approaches

• Appraised Valuations are useful when the best 
method of valuation is unclear or the parties are 
unable to agree.

• A particular appraiser can be named in the 
agreement or a panel of appraisers can be selected 
by the parties.

• The qualifications of the appraisers should be 
established in the agreement and the parties should 
agree to follow/accept the recommendations of the 
appraisers. 
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 South Carolina Bar Conference Center 
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Robert P. Bethea, Esquire and William M. Umbach, Esquire 
Adams and Reese, LLP 

 

 

Sample Operating Agreement Buy-Sell Clauses 

 

1. Termination of Employment Triggering a Redemption Option 

2. Retirement Trigger 

3. Withdrawal or Disability 

4. General Restrictions on Transfers 

5. Prohibition on Transfers 

6. Qualifications/Licensure of Transferees 

7. Voluntary Transfer Triggering a Cross Purchase Option 

8. Involuntary Transfer Triggering a Cross Purchase Option 

9. Transfer at Death Triggering a Mandatory Cross Purchase 

10. Basic Right of First Refusal/Cross Purchase 

11. Basic Right of First Refusal/Redemption 

12. Russian Roulette/Slice of the Pie Clause 

13. Fixed Agreement Price 

14. Simple Third Party Offer/FMV Appraisal 

15. Appraisal Panel Valuation 

16. Life Insurance Funding 
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Termination of Employment Triggering a Redemption Option 
 

8.5 Termination of Active Participation.  The parties desire to limit the ownership of the Membership 

Interests in the LLC to active participants in the LLC’s business, it being in the best interests of the LLC 

and its Members.  Therefore, it is agreed that any Member who, at any time, ceases to be a full-time 

participant in the LLC’s business (i.e., in the nature of a full-time employee), for any reason, shall be 

deemed to have offered to sell his Membership Interest at the Agreement Price and on the Agreement 

Terms.  Such offer shall be deemed made on the date on which such Member ceased to be an active 

participant in the LLC’s business. 

   

  8.5.1. The LLC shall have thirty (30) days in which to elect to buy the Offered Interest.  

The LLC may exercise this purchase option by giving the Offering Member written notice within 

such option period. 

 

  8.5.2.  If the LLC does not agree to buy all of the Offered Interest within such option 

period, the Offering Member may retain the portion of the Offered Interest that the LLC did not 

elect to buy; however, such Interest of the LLC shall remain subject to all provisions of this 

Agreement except this Section 8.5.  

  

  8.5.3.  Nothing in this Agreement imposes any obligation on the LLC to employ or retain 

any Member.  The right to compel the sale of a Member's Membership Interest under this Section 

shall be in addition to any right to expel a Member under other provisions of this Agreement. 
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Retirement Trigger 
 

8.2. Purchase Upon Retiring Event.  For purposes of this Agreement, "Retiring Event" means, with 

respect to any Member, the first to occur of (a) the death of such Member, (b) the Disability of such Member, 

(c) the bankruptcy of such Member, (d) the Normal Retirement of such Member, or (e) an Accepted 

Transfer to another provider of professional dental services.  The Member with respect to whom a Retiring 

Event occurs is sometimes referred to herein as a "Retiring Member."  Upon the occurrence of a Retiring 

Event, the LLC shall continue without dissolution, and the Retiring Member shall cease to be a Member, 

have no further right to participate in the LLC's business, profits, losses, or distributions and be deemed to 

have offered to sell all of its Membership Interests to the LLC on the terms provided in this Section 8. 
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Withdrawal or Disability 
 

8.3. Withdrawal or Disability.  Any Member who is expelled, withdraws, retires, becomes a Disabled 

Member or otherwise ceases to provide services as an active Member of the LLC, shall be deemed to have 

offered to sell all of his or her Membership Interest in the LLC to the LLC for the Purchase Price and on the 

Purchase Terms set forth herein and the LLC shall accept such offer. 
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General Restrictions on Transfers 
 

Option 1 

 

8.1. Restrictions on Transfers.  The Members do not want any Membership Interests to be made 

generally available to persons other than the present Members. Therefore, in addition to restrictions 

provided under applicable state law, the Members agree that no Member will Encumber, Transfer, or permit 

to be Encumbered or Transferred, all or any portion of his or her Membership Interest, whether now or 

hereafter acquired, except in accordance with the terms of this Agreement.  No attempted Encumbrance or 

Transfer of any Membership Interest not in accordance with the terms of this Agreement shall be reflected 

on the LLC's books. 

 

Option 2 

 

8.1. Restrictions on Transfers.  No Member shall Transfer all or any portion of its Membership Interest 

or any rights therein without the unanimous consent of the Members.  Any Transfer or attempted Transfer 

by any Member in violation of the preceding sentence shall be null and void and of no force or effect 

whatever.  Each Member hereby acknowledges the reasonableness of the restrictions on Transfer imposed 

by this Agreement in view of the LLC purposes and the relationship of the Members.  Accordingly, the 

restrictions on Transfer contained herein shall be specifically enforceable.  Each Member hereby further 

agrees to hold the LLC and each Member (and each Member's successors and assigns) wholly and 

completely harmless from any cost, liability, or damage (including, without limitation, liabilities for income 

taxes and costs of enforcing this indemnity) incurred by any of such indemnified persons as a result of a 

Transfer or an attempted Transfer in violation of this Agreement.  
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Prohibition on Transfers 
 

8.2.  Encumbrance.  No Member may Encumber any or all of his or her Membership Interest in 

connection with any debt.  
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Qualifications/Licensure of Transferee Members 
 

Notwithstanding anything herein to the contrary, (a) no person, organization, or entity may be a Member 

of this LLC unless such person, organization, or entity is a "Qualified Person" within the meaning of Section 

33-19-103(1) of the South Carolina Code if the LLC was a South Carolina professional corporation; (b) the 

LLC shall not have any power to engage in any activity or carry on any business that is not authorized by 

the licensing authority of South Carolina applicable to the dental profession; and (c) the LLC may not render 

any professional service or engage in any business other than the professional dental services and ancillary 

activities authorized by this Agreement. 
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Voluntary Transfer Triggering a Cross Purchase Option  
 

8.3.  Voluntary Lifetime Transfers.  No Member may make any Voluntary Lifetime Transfer except 

pursuant to this section. Any Member who wishes to make any Voluntary Lifetime Transfer must promptly 

send a notice to each other Member and be deemed to have offered to sell his or her Membership Interest 

otherwise to be Transferred to the other Members at the Agreement Price and on the Agreement Terms.  

Such notice shall include a statement of the type of proposed Transfer, the name, address (both home and 

office), and business or occupation of the person to whom such Membership Interest would be Transferred, 

and any other facts that are or would reasonably be deemed material to the proposed Transfer. 

 

  8.3.1. Each other Member shall have sixty (60) days from such notice in which to elect to buy all 

or any of the Offered Membership Interest. The other Members may elect to buy the Offered 

Membership Interest in proportion to their respective membership Interests (excluding the Offered 

Membership Interest), or in such other proportion as they shall agree upon.   

 

 8.3.2. If the other Members do not agree to buy in the aggregate all of the Offered Membership 

Interest within such option period, such Lifetime Transfer may be completed.  If a Lifetime Transfer 

is not consummated within thirty (30) days after the expiration of such Member option period, the 

provisions of this Agreement will again apply to such Offered Membership Interest as if no such 

Lifetime Transfer had been contemplated and no notice had been given.  A Lifetime Transfer is 

consummated when the LLC has been given notice that legal title to the Membership Interest has 

been Transferred, subject to recordation on its books. 
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Involuntary Transfer Triggering a Cross Purchase Option 
 

8.4.  Involuntary Lifetime Transfers.  Any Member who has any information that would reasonably lead 

him or her to expect that an Involuntary Lifetime Transfer is foreseeable must promptly send a notice to 

each other Member and be deemed to have offered to sell his or her Membership Interest otherwise to be 

Transferred to the other Members at the Agreement Price and on the Agreement Terms.  Such notice shall 

include a statement of the type of proposed Transfer, the name, address (both home and office), and business 

or occupation of the person to whom such Membership Interest would be Transferred, and any other facts 

that are or would reasonably be deemed material to the proposed Transfer. 

 

 8.4.1. Each other Member shall have sixty (60) days from such notice in which to elect to buy all 

or any of the Offered Membership Interest. The other Members may elect to buy the Offered 

Membership Interest in proportion to their respective Membership Interests (excluding the Offered 

Membership Interest), or in such other proportion as they shall agree upon. 

 

 8.4.2. If the other Members do not agree to buy in the aggregate all of the Offered Membership 

Interest within such option period, such Involuntary Lifetime Transfer may be completed.  If an 

Involuntary Lifetime Transfer is not consummated within thirty (30) days after the expiration of 

such Member option period, the provisions of this Agreement will again apply to such Offered 

Membership Interest as if no such Involuntary Lifetime Transfer had been contemplated and no 

notice had been given. An Involuntary Lifetime Transfer is consummated when the LLC has been 

given notice that legal title to the Membership Interest has been Transferred, subject to recordation 

on its books.  



Transactional/Corporate Law Essentials Sample Buy-Sell Provisions 

Supplemental Materials  Page 10 

Transfer at Death Triggering a Mandatory Cross Purchase 
 

8.5. Transfers at Death.  On the death of any Member, his or her Personal Representative will 

immediately be deemed to have offered to sell to the other Members all of the deceased Member's 

Membership Interest at the Agreement Price and on the Agreement Terms, and such each other Member 

shall accept such offer and agree to buy such shares of the Offered Membership Interest in proportion to 

their Membership Interests (excluding the Offered Membership Interest), or in such other proportion as 

they shall agree upon. 
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Basic Right of First Refusal/Cross Purchase 
 

8.2. Right of First Refusal.  A Member who wishes to Transfer any Membership Unit, or who has reason 

to believe that an involuntary Transfer or a Transfer by operation of law is reasonably foreseeable (an 

"Offering Member"), shall first give each other Member written notice of the intent to Transfer such 

Membership Unit (the "Offered Units") or of the knowledge that an Involuntary Transfer or Transfer by 

operation of law is reasonably foreseeable.  This notice must contain a description of the number of 

Membership Units to be Transferred, the consideration (if any) to be paid, the terms of Transfer and of the 

payment of consideration (including but not limited to the relative percentages of cash and debt, and the 

terms of any debt instruments), and the name, address (both home and office), and business or occupation 

of the person to whom the Offered Units would be transferred, and any other facts which are or would 

reasonably be deemed material to the proposed Transfer. 

 

 8.2.1. Upon the receipt of such notice, each other Member shall have a right to buy that share of 

the Offered Units having the same proportion to all of the Offering Member's Membership Units 

as the buying Member's Membership Units bears to the Membership Units held by all Members 

(except the Offering Member). 

 

 8.2.2. Each Member may exercise this purchase option by giving the Offering Member written 

notice within thirty (30) days after receipt of the latter's notice. 

 

 8.2.3. If the Members do not agree to buy all of the Offered Units, the Offering Member may 

complete the intended Transfer.  If this Transfer is not completed within thirty (30) days after 

expiration of the option period, any attempted Transfer shall be deemed made under a new offer 

and this Section shall again apply. 
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Basic Right of First Refusal/Redemption 
 

8.2. Right of First Refusal.  A Member who wishes to Transfer any Membership Interest, or who has reason 

to believe that an involuntary Transfer or a Transfer by operation of law is reasonably foreseeable (an "Offering 

Member"), shall first give the LLC written notice of the intent to Transfer such Membership Interest (the 

"Offered Interest") or of the knowledge that an Involuntary Transfer or Transfer by operation of law is 

reasonably foreseeable.  This notice must contain a description of the portion of Membership Interest to be 

Transferred, the consideration (if any) to be paid, the terms of Transfer and of the payment of consideration 

(including but not limited to the relative percentages of cash and debt, and the terms of any debt instruments), 

and the name, address (both home and office), and business or occupation of the person to whom the 

Membership Interest would be transferred, and any other facts which are or would reasonably be deemed 

material to the proposed Transfer. 

 

 8.2.1.  Upon the receipt of such notice, the LLC shall have a right to buy that share of the Offered 

Interest.  

 

 8.2.2.  The LLC may exercise this purchase option by giving the Offering Member written notice 

within thirty (30) days after receipt of the latter's notice. 

 

 8.2.3.  If the LLC does not agree to buy all of the Offered Interest, the Offering Member may 

complete the intended Transfer. If this Transfer is not completed within thirty (30) days after expiration 

of the option period, any attempted Transfer shall be deemed made under a new offer and this section 

shall again apply. 
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Russian Roulette/Slice of the Pie Clause 
 

 

8.6.  Special Purchase.  In order to prevent the injury that might occur to the LLC in case of a prolonged 

deadlock, material difference of opinion, or non-negotiable dispute between the Members, in addition to all 

other restrictions contained in this Agreement, either Member may at any time send to the other Member a 

Special Purchase Notice or a Special Sale Notice. 

 

 8.6.1.  A Special Purchase Notice is a written notice by which the Offering Member offers to buy 

all of the other Member's Membership Interest for the price and on the terms described in the 

Special Purchase Notice. A Special Purchase Notice is valid only if accompanied by the Offering 

Member's deposit with an Escrow Agent of its good personal or company check for the portion of 

the purchase price due at closing under the terms of the Special Purchase Notice. 

 

  8.6.1.1.  The other Member shall have ninety (90) days from the Special Purchase Notice 

either to accept the offer or, at its sole option, reject the offer and instead elect to buy all of 

the Offering Member's Membership Interest for the price and on the terms provided in the 

Special Purchase Notice.  Failure to respond to the Special Purchase Notice within ninety 

(90) days constitutes acceptance of the offer and the other Member's agreement to sell its 

Membership Interest.  

 

  8.6.1.2.  The other Member may accept the offer and agree to sell its Membership Interest 

to the Offering Member by delivering to the Escrow Agent a notice indicating acceptance, 

within ninety (90) days from the date of the Special Purchase Notice. Upon acceptance of 

the offer by the other Member, the Escrow Agent shall do or cause to be done the following: 

 

   First, transfer the other Member's Membership Interest to the Offering Member; 

 

   Second, deliver to the other Member the Offering Member's check for the purchase 

price due at closing; 

 

   Third, terminate the escrow, at which time the Escrow Agent shall be released from 

all duties and responsibilities.  

 

  8.6.1.3.  The other Member may reject the Special Purchase Offer and evidence its decision 

to buy the Offering Member's Membership Interest by delivering to the Escrow Agent a 

good personal check made payable to the Offering Member for the appropriate portion of 

the purchase price within ninety (90) days from the date of the Special Purchase Notice.  

Upon receipt of such check by the Escrow Agent, the Escrow Agent shall do or cause to 

be done the following: 

 

   First, transfer the Offering Member's Membership Interest to the other Member; 

 

   Second, deliver to the Offering Member the other Member's check for the purchase 

price due at closing; 

 

   Third, return to the Offering Member its check originally deposited with the 

Escrow Agent; and 

 

   Fourth, terminate the escrow, at which time the Escrow Agent shall be released 

from all duties and responsibilities.  
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 8.6.2.  A Special Sale Notice is a written notice by which the Offering Member offers to sell all 

of its Membership Interest for the price and on the terms described in the Special Sale Notice.  A 

Special Sale Notice shall be valid only if accompanied by the Offering Member's good personal or 

company check for the portion of the purchase price due at closing under the terms of the Special 

Sale Notice. 

 

  8.6.2.1.  The other Member shall have ninety (90) days from the Special Sale Notice either 

to accept the offer or, at its sole option, reject it and elect to sell all of its own Membership 

Interest to the Offering Member at the price and on the terms provided in the Special Sale 

Notice.  Failure to respond to the Special Sale Notice within ninety (90) days constitutes 

rejection of the offer and the other Member's election to sell its own Membership Interest. 

 

  8.6.2.2.  The other Member shall evidence acceptance of the Special Sale Notice by 

delivering to the Escrow Agent a good check made payable to the Offering Member for 

the appropriate portion of the purchase price within ninety (90) days from the date of the 

Special Sale Notice. Upon receipt of such check by the Escrow Agent, the Escrow Agent 

shall do or cause to be done the following: 

 

   First, transfer the Offering Member's Membership Interest to the other Member; 

 

   Second, deliver the other Member's check for the purchase price due at closing to 

the Offering Member; 

 

   Third, return to the Offering Member its check originally deposited with the 

Escrow Agent; and 

 

   Fourth, terminate the escrow, at which time the Escrow Agent shall be released 

from all duties and responsibilities. 

 

8.6.2.3.  The other Member may reject the offer made in the Special Sale Notice and elect 

to sell its Membership Interest to the Offering Member by delivering to the Escrow Agent 

a notice of rejection within ninety (90) days from the date of the Special Sale Notice. 

Upon receipt of such notice by the Escrow Agent, the Escrow Agent shall do or cause to 

be done the following: 

 

   First, transfer the other Member's Membership Interest to the Offering Member; 

 

   Second, deliver to the other Member the Offering Member's check for the purchase 

price due at closing; 

 

   Third, terminate the escrow, at which time the Escrow Agent shall be released from 

all duties and responsibilities. 

 

 8.6.3.  All fees charged by the Escrow Agent shall be paid by the LLC, regardless of which Member 

sells its Membership Interest. 

 

 8.6.4.  This Section 8.6 shall be effective only so long as ownership of the LLC is vested in two 

Members, each holding an equal Membership Interest in the LLC. 
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Fixed Agreement Price 
 

8.5. Agreement Price.  The purchase price that the Members must pay for the Offered Interest under 

this Section 8, shall be the Lesser of (a) that of any proposed Transfer if the proposed Transfer for which 

notice was given is to be made for any valuable consideration in money or money's worth of property, or 

(b) an amount equal to the proportion that the Offered Interest bears to all outstanding Membership 

Interests, multiplied by the fair market value of the LLC as determined and agreed by the unanimous consent 

of the Members.   

 

8.5.1. Annual Adjustment.  Each year, the Members shall meet and shall review the Agreement 

Price then in effect.  If the Members unanimously so agree, they shall modify the Agreement Price 

to reflect what they believe to be the then current fair market value of the LLC.  Such modification 

or retention of the existing value shall be reflected on Exhibit C. The initial Agreement Price 

established by the Members is $_______________.  

 

8.5.2. Automatic Adjustment.  If the Members should for any reason fail to modify the Agreement 

Price, the last determination of value shall control, except that, if the most recent value stipulated 

on Exhibit C is more than one year prior to the date a buy-out right is triggered, then the most recent 

value specified on Exhibit C shall be adjusted to reflect increases or decreases in the value of the 

LLC from the date of such valuation until the last day of the month in which the buy-out right is 

triggered.  This adjustment shall be determined by the accountant who regularly prepares the LLC’s 

financial statements based on the net increase or decrease in the book value of Membership Interests 

in the LLC since the date of the most recent value specified on Exhibit C determined in accordance 

with the accounting principles consistently applied in preparing the LLC’s financial statements.  

The LLC and the Offering Member shall share the cost any fees charged by the accountant for 

calculating this adjustment. 
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Simple Third Party Offer/FMV Appraisal 
 

8.6.  Agreement Price.   The purchase price that the Members must pay for the Offered Interest under 

this Section 8 shall be the same as that of any proposed Transfer if the proposed Transfer for which notice 

was given is to be made for any valuable consideration in money or money's worth of property.  Otherwise, 

the purchase price that the Members must pay for the Offered Interest under this Section shall be the 

percentage interest that the Offered Interest bears to all outstanding Membership Interests multiplied by the 

fair market value of the LLC’s assets, including goodwill and other intangible assets, reduced by any 

liabilities of the LLC.  The fair market value of the LLC’s assets shall be determined by an independent 

appraisal performed by a professional appraiser selected by the unanimous consent of the Members.  The 

LLC and the selling member shall share the cost of the appraisal. 
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Appraisal Panel Valuation 
 

 

Option 1 

 

Retiring Event Purchase Price.  The "Purchase Price" of a Retiring Member's Membership Interest shall be 

an amount equal to the fair market value of the general dentistry practice conducted by the LLC and its 

Members, including all assets other than real property used in or useful to the LLC’s business that are 

owned or titled in the name of its individual Members, multiplied by the percentage of Membership Interest 

owned by the Retiring Member.  The fair market value of the general dentistry practice conducted by the 

LLC and its Members shall be determined by an independent appraisal performed by a professional 

appraiser selected by agreement of the Retiring Member (or their representative) and the remaining 

Member.  The decision of the selected appraiser in this matter shall be conclusive and the cost of this 

appraisal shall be divided equally between the parties.  If the parties are unable to agree upon a single 

appraiser, then they shall each, at their own expense, select separate appraisers.  If the two appraisers so 

selected are unable to agree upon the fair market value of the general dentistry practice conducted by the 

LLC and its Members within thirty (30) days, then these two appraisers shall select a third appraiser to 

make a final determination as to the fair market value of the general dentistry practice.  The cost of this 

third appraisal shall be divided equally between the parties. 

 

Option 2 

 

Agreement Price.  The purchase price that the Members must pay for the Offered Interest under Section 8.2 

shall be either (a) that of any proposed Transfer if the proposed Transfer for which notice was given is a 

bona-fide, third-party transaction with consideration to be paid in cash, notes payable in cash, or any 

combination thereof, or (b) an amount equal to the proportion that the Offered Interest bears to all 

outstanding Membership Interests, multiplied by the fair market value of the LLC’s assets reduced by any 

liabilities of the LLC if the proposed Transfer for which notice was given is not a bona-fide, third-party 

transaction with consideration to be paid as described above.  The fair market value of the LLC’s assets 

shall be determined by an independent appraisal performed by a professional appraiser selected by the 

unanimous consent of the Members.  The LLC and the Offering Member shall share the cost of the 

appraisal.  If the Members are unable to agree upon a single professional appraiser, then the Offering 

Member and the other Members (as a group) shall, at their own expense, each retain separate professional 

appraisers within ten (10) days.  If either party fails to timely appoint an appraiser, then the appraiser who 

is appointed shall serve as the sole appraiser and their determination of value shall control.  If the two 

appraisers so chosen are unable to agree upon a single conclusion as to the fair market value of the LLC’s 

assets within 30 days, then the two appraisers shall select a third professional appraiser and the opinion of 

this third appraiser shall control.  The Offering Member and the other Members as a group shall each be 

responsible for one-half of the costs of this third appraisal.  
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Life Insurance Funding 
 

8.10.  Life Insurance. 

 

 8.10.1.  Each Member will apply for, own, and be the beneficiary of life insurance policies on the 

life of each other Member, in amounts listed on Schedule B [omitted]. Each Member will take any 

actions required to maintain in force all of the insurance policies he or she is required to maintain 

under this section, and will not cancel them or allow them to lapse without the prior written consent 

of each other Member. 

 

 8.10.2.  Each Member may acquire any additional policies of life insurance he or she deems 

appropriate to carry out this Agreement, and each Member will cooperate fully in any such 

acquisitions, including submitting to any physical examinations and providing any medical 

information required by the insurer. All additional policies will be listed on Schedule C. 

 

 8.10.3.  Each Member will pay every premium on any life insurance policies which he or she is 

required to maintain under this section, and give each other Member proof of such payment within 

fifteen (15) days of the date the premium was due. If any Member fails to supply such proof, any 

other Member may pay the premium and be reimbursed for his or her payment by the Member who 

failed to supply such proof of premium payment. All dividends on any such policies will be applied 

to the payment of premiums. 
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Corporate Formation

Thomas A. Brumgardt

Nelson Mullins Riley & Scarborough LLP

September 30, 2022

Choice of State of Incorporation

• Business friendly jurisdiction

• Investor preference

• Well developed corporate law / judicial expertise

• Forum for dispute resolution

• Limitation of director / officer liability

• Expense

2

1

2
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Governing Law

• South Carolina Business Corporation Act of 1988

• General Corporation Law of the State of Delaware

3

Basic Documents

• Articles of Incorporation (or Certificate of Incorporation for DE)

• SC Initial Annual Report (Form CL‐1)

• Bylaws

• Consent of Incorporator

• Consent of Initial Board of Directors

• Subscription Agreement

• Shareholders Agreement

• EIN Application (Form SS‐4)

• Other state and federal tax filings (e.g., S corp election)

4

3

4
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Articles of Incorporation

• Existence begins upon filing of Articles of Incorporation (or Certificate of 
Incorporation, if in DE) unless delayed date is specified

• Joint and several liability if purport to act for corporation prior to 
incorporation

• Filing process in SC and DE
oHard copy filings

o Electronic filings

• Forms:
ohttp://www.scsos.com/ 

ohttps://corp.delaware.gov/

ohttps://nvca.org/

5

Articles of Incorporation

• § 33‐2‐102:  The Articles of Incorporation must set forth:

(1) a corporate name for the corporation that satisfies the requirements of § 33‐4‐101;

(2) the number of shares the corporation is authorized to issue, itemized by classes;

(3) the street address of the corporation's initial registered office and the name of its 
initial registered agent at that office;

(4) the name and address of each incorporator;

(5) the signature of each incorporator; and

(6) a certificate, signed by an attorney licensed to practice in this State, that all of the 
requirements of this section have been complied with.

6

5

6
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Articles of Incorporation

• § 33‐2‐102:  The Articles of Incorporation may set forth:

(1) The names and addresses of the individuals who are to serve as the initial directors;

(2) Provisions not inconsistent with the law regarding:

(i) the purpose for which the corporation is organized;

(ii) managing the business and regulating the affairs of the corporation;

(iii) defining, limiting, and regulating the powers of the corporation, its board of directors, and 
shareholders;

(iv) a par value for authorized shares or classes of shares;

(v) the imposition of personal liability on shareholders for the debts of the corporation to a 
specified extent and upon specified conditions; and

(3) any provision that under Chapters 1 through 20 of Title 33 is required or permitted to be set forth in 
the bylaws.

7

Articles of Incorporation

• Listing of optional provisions in comments to § 33‐2‐102

• Commonly included optional provisions:

oPreemptive Rights—opt out?

oCumulative Voting—opt out?

o Limitation on director liability (for public companies)—include?

o Statutory close corporation election

8

7

8
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Name of Corporation

• § 33‐4‐101

• Must include “corporation,” “incorporated,” “company,” etc.

• Must be distinguishable on the Secretary of State records

• Consider trademark or service mark

• Fictitious names

9

Role of Incorporator

• Sign and deliver Articles/Certificate of Incorporation 

• Appoint initial directors if not named in the Articles/Certificate

• Complete organization (or allow initial directors to do so)

10

9

10
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Completing the Organization

• Appoint initial directors

• Adopt bylaws

• Appoint officers

• Issue shares

• Other administrative and tax matters

11

Bylaws

• Corporate administration

• Shareholders

• Directors

• Officers

• Reflect statutory scheme/modify default statutory provisions

12

11

12
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Hierarchy of Controlling Authority

• Statute

• Articles or Certificate

• Bylaws

13

Agreements

• Stock purchase or subscription agreement

• Shareholders Agreement

o Transfer restrictions and buy out provisions

oVoting agreements (e.g., drag along rights, election of directors, etc.)

o Information rights

14

13

14
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Questions?

Thomas A. Brumgardt

Nelson Mullins Riley & Scarborough LLP

(803) 255‐9743

tom.brumgardt@nelsonmullins.com

15
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NEXSEN PRUET, LLC 

APPLICATION OF SECURITIES LAWS - A PRIMER 

2021 

1. When the Securities Laws Apply - Definition of “Security”.   

1.1. Typical Securities - stocks, bonds, warrants, options, investment notes, debentures, limited 

partnership interests (and some general partnership interests that look like limited partnership 

interests), and manager-managed LLC membership interests (and some member-managed LLC 

membership interests that look like manager-managed interests).   

1.1.1. Abrogation of “Sale of Business Doctrine” by Landreth, Gould, and Carver cases - “a rose by 

any other name...” 

1.1.2 Promissory Notes - “Family Resemblance” test under Reves case. 

1.2. Unexpected Securities - rental condos, condotels, cattle embryos, oil and gas leases, master music 

recordings, orange groves, etc. 

1.2.1. Investment contracts under the Howey Test.  

1.2.1.1. Investment of money in a common enterprise with an expectation of profits based 

upon the efforts of a person other than the investor. 

2. What it means if the Securities Laws Apply - Dual Regulation on Federal and State Levels. 

2.1. Requirement to register all offers and sales of “securities” unless an exemption available. 

2.1.1. Federal Registration Under the 1933 Securities Act - Expensive ($250,000 - $500,000) and 

Time Consuming (90-180 days). 

a. General “full blown” registration on SEC Form S-1. 

i. Special purpose acquisition company (“SPACs”) used for blank-check 

acquisition of private company by a shell public company – usually registerd on 

SEC Form S-1. 

b. Special “on-ramp” registration under 2012 JOBS Act for Emerging Growth 

Companies ("EGCs") on SEC Form S-1.  Some relief on registration requirements and 

some relief for a period of time from parts of Sarbox, etc. 

c. Special Registration for atypical Securities, e.g., real estate securities on SEC Form 

S-11 or business combinations (i.e., mergers) on SEC Form S-4. 

d. Shelf registration on SEC Forms S-3 for “seasoned companies” (not IPOs). 

e. SEC Regulations S-K (text for all issuers) and S-X (financials) set out the specific, 

highly technical standards.  Small Reporting Companies ("SRCs") and EGCs have 

some relief from some requirements of S-K and S-X. 

f. Best to have an underwriter interested in taking the company public. 
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g. Ideally, need to meet standards for listing on an exchange, such as NASDAQ, NYSE, 

etc. 

2.1.2. Federal Exemptions - highly technical and often almost as expensive and time consuming as 

“short-form” registration. 

a. Intrastate exemption (with Rule 147 or 147A safe harbors) – issuer and (i) under Rule 

147 all “offerees” and (ii) under Rule 147A all “purchasers,” must be in the same state, 

proceeds to be used in same state, resales prohibited out of state resales for 6 months.  

Usually simplest Federal exemption, if available.   

b. Private Placement exemptions 

i. Section 4(a)(2):  exemptions’s requirements derived from case law, so less than 

precise, but basically - 25 or fewer offerees, all sophisticated investors, full access 

to registration type of information, resale restrictions, no general advertising.  

Because of vast uncertainties, usually not recommended for other than isolated 

transactions except as “fall back.” 

ii. SEC Rules 506(b):  35 or fewer non-“accredited investors”, all investors are 

“sophisticated investors”, no general advertising or solicitation, complex and 

technical Form 1-A type of disclosure document if any non-accredited investors, 

audited financial statements, resale restrictions, no disqualified “bad actors”, file 

Form D notice with SEC. An important feature is the benefit of state registration 

pre-emption, with only certain notice filings in states. 

iii. SEC Rule 506(c):  Same as above except general advertising and solicitation is 

permitted, but then must be all accredited investors and accredited status must be 

formally “verified" by a third-party professional, such as the CPA. Verification 

can be cumbersome and invasive, annoying some investors. 

iv. SEC Rule 504:  Similar to Rules 506 except $10,000,000 offering limit, no limit 

on number of investors or manner of solicitation (certain general advertising is 

permitted), no specified disclosure format. 

v. Accredited Investors:  This is a key concept for SEC Rules 506(b) and 506(c) 

exemptions -  (A) certain companies, 501(c)(3)s, trusts, family offices and other 

entities with at least $5,000,000 assets; (B) individuals with $200,000 annual 

income, $300,000 annual income with spouse, or $1,000,000 net worth 

(excluding home); (C) LLCs and other entities in which all owners are accredited 

investors; (D) executive officers, directors, and general partners of the issuer; (E) 

banks and certain other financial institutions; and (F) a few other categories of 

special entities. 

vi. SEC imposes by staff policy a “pre-existing relationship” standard for offerees in 

private placements such as Section 4(a)(2) and SEC Rule 506(b) offerings, 

meaning that identifying prospective investors can be a problem for many issuers. 

c. Regulation A+ exemption – The 2012 JOBS Act created Regulation A+ exemption 

(essentially replacing the old and seldom used Reg A) for quasi-public offerings up to 

$75,000,000.  Regulation A+ "Tier 1" offerings (up to $20,000,000) remain subject to 

federal exemption filing and state registration and "Tier 2" offerings (up to 

$75,000,000) are subject to federal exemption filings only – state registration is pre-

empted for Tier 2.  Both Tier 1 and Tier 2 exemptions permits accredited and 
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unaccredited investors and both allow general solicitation and advertising, but Tier 2 

requires audited financial statements and compliance with Reg S-X much like a fully-

registered offering (hence relief from state registration). 

d. Crowdfunding exemption – The 2012 JOBS Act created equity online crowdfunding 

for start-ups for offerings up to $1,000,000, subject to SEC rule-making.  SEC fought 

this exemption, eventually issuing the very complex Regulation Crowdfunding – 

compliance with this set of rules are hard for small issuers.  SEC Rule 506(c) is 

seeming to overtake this exemption for web-based offerings.  (Note:  issuers are using 

SEC Rule 506(c) and new state crowdfunding exemptions instead of this exemption). 

i. Funding portals and other intermediaries are being developed, but still 

inconsistent quality and success rates. 

e. Various special situation exemptions - securities issued by governmental entities 

(municipal bonds and some IRBs), certain regulated financial institutions (but not 

holding companies), certain supervised exchanges in a reorganization, and others. 

f. Sections 4(a)(7) exemption for private resales of securities (such as M&A stock sales), 

if all informational and other conditions are satisfied.  Bascially codifies a safe-harbor 

for judicial “4(1 and ½)” hybrid exemption. 

g. “Integration Doctrine” - similar offerings in same time frame can be tied together by 

SEC rules and policies to invalidate exemptions, e.g., dollar and investor limits will 

be exceeded.  SEC Regulation D (SEC Rules 504 and 506) provides for a 30-day safe-

harbor against integration of Reg D offerings by reference to SEC Rule 152. 

h. Test-the-Waters Exemption – SEC recently adopted SEC Rule 241 that allows an 

issuer planning an exempt offering to solicit indications of interest from prospective 

investors before determining which exemption to use. No money can be deposited and 

no binding commitments can be accepted, and certain disclosures and other conditions 

are required. 

2.1.2. State Registration - Troublesome and Time Consuming, But Generally Not as Bad as Federal 

Registration. 

a. “Merit review” powers of states, with some exceptions. 

b. Multiple state regulation - every state in which offerees located. 

i. Revised Uniform Securities Act - 30+ states have roughly the same laws, but 

beware variations and beware non-uniform states, especially New York and 

California.  

c. Registration by Qualification - “full blown” state registration on state forms (where 

no federal registration being obtained). 

d. Registration by Coordination - typically perfunctory filing with states when obtaining 

federal registration. 

e. Registration by Notification - seasoned companies. 

f. Under the National Securities Markets Improvement Act of 1996 (“NSMIA of 1996”), 

states are preempted from requiring registration for certain “covered securities”, 

which include certain federally registered nationally traded securities (i.e., NYSE, 
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AMEX, NASDAQ National Market System).  However, states are permitted to require 

notice filings and filing fees. 

g. Small Corporate Offering Registration (SCOR) available in South Carolina, North 

Carolina, and some other states. 

i. Coordinates with SEC Rule 504 exemption for offerings up to $1,000,000. 

ii. “User friendly” question and answer U-7 registration form. 

iii. Tombstone advertising available. 

iv. Must have audited financials in South Carolina and many other states. 

2.1.3. State Exemptions. 

a. Uniform Limited Offering Exemption (ULOE) - 30+ states have adopted a form of 

ULOE.  Basically coordinates with SEC Rule 505 exemptions. 

i. South Carolina and North Carolina have ULOE variations with filing requirement 

and some review power.   

b. Limited Offering Exemption - usually 10-25 offerees in the state within 12 months, if 

no commissions paid to unlicensed broker.  In South Carolina and North Carolina, 25 

purchasers.  All purchasers must buy “for investment purposes” (i.e., restrict resales), 

and no commissions to unlicensed persons. 

c. Exemption or definitional exclusion for sales or exchanges of securities in connection 

with certain business combinations (i.e., mergers) subject to a vote of stockholders.  

Typically, no corresponding Federal exemption as a result of SEC Rule 145. 

d. Federal Preemption - Under NSMIA of 1996 and the JOBS Act of 2012, states are 

preempted from requiring registration for certain “covered securities”, which include 

securities sold pursuant to SEC Rules 506(b) and (c) and Regulation A+ “Tier 2.”  

However, states are permitted to require notice filings and filing fees.  South Carolina 

and North Carolina have favorable versions of this provision.  As a result, SEC Rules 

506(b) and (c) and state preemption are now the preferred combinations in most 

exempt offering situations. 

e. Various special situational exemptions that more or less match with some of the 

Federal exemptions. 

2.2. Requirement that no securities be offered or sold without full disclosure of all material facts or 
under other fraudulent circumstances. 

2.2.1. Federal Anti-Fraud (Full Disclosure) Provisions. 

a. Sources of Liability - false or deficient disclosure documents, omissions of material 

facts, trading on inside information, use of fraudulent scheme or artifice, absence of 

registration when required. 

b. Parties - plaintiffs can be defrauded purchasers or sellers of securities; defendants can 

be issuers, officers, directors, major shareholders, other “control persons”, and 

professional advisors. 

c. Statutes of Limitations: 

i. Non-registration – 1 year after violation or 3 years after public sale. 
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ii. 10b-5 misrepresentation, omission, scheme or artifice, etc. – 2 years after discovery 

of violation or 5 years after the violation. 

iii. Equitable tolling for concealment, etc. 

d. Damages - rescission plus attorneys’ fees plus interest if securities still owned, losses 

if sold. 

e. No exemptions - exemptions only avoid the registration requirements, not the anti-

fraud and full disclosure requirements. 

f. Possible criminal sanctions. 

g. RICO - “coat-tail” claims with treble damages potential. 

h. “Caveat Vendor” with burden of proof on issuer.  This is a key for planning a 

compliance strategy for issuers, especially where a formal disclosure document 

(prospectus) is not required by the exemption. 

2.2.2. State Anti-fraud Provisions. 

a. Basically the same as Federal except that statutes of limitation are typically longer 

(i.e., South Carolina’s and North Carolina’s are 3 years after discovery of violation or 

5 years after violation). 

b. Offerings of “covered securities” under NSMIA of 1996 that are pre-empted from 

state registration.  So, for example, an SEC Rule 506(b) or (c) offering that is pre-

empted from state registration/exemption law is still subject to state anti-fraud/full 

disclosure requirements. 

c. SC has a special, non-uniform “aider & abettor” liability statute. But aider & abettor 

liability applies in all jurisdictions (i.e., issuer’s lawyers and accountants have real 

exposure to liability for knowingly assisting in an offering that violates the securities 

laws). 

2.3. Federal Market Regulation under the 1934 Exchange Act. 

2.3.1. Regulation and licensing of broker-dealers (FINRA - self regulatory agency) 

2.3.2. Periodic reporting by large companies (i.e., 2,000 shareholders (or 500 unaccredited 

shareholders) and $10,000,000 of the total assets) and by companies with undertaking in 1933 

Act offering registration.  Linked to listing on stock exchanges like NYSE, NASDAQ, 

Vancouver, etc. 

a. Initial Registration on SEC Form 10 or 8A. 

b. Immediate Reports of major events on SEC Form 8K. 

c. Quarterly Reports on SEC Form 10Q. 

d. Annual Reports on SEC Form 10K. 

e. SEC Regulations S-B or S-K (text) and S-X (financials) set out specific, highly 

technical standards. 

2.3.3. Proxy Statement Regulation. 

a. Pre-filing and possible review. 
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b. SEC Regulations S-B or S-K (text) and S-X (financials) set out specific, highly 

technical standards. 

2.3.4. Insider Trading Regulation. 

a. SEC Form 13D filings by 5% shareholders. 

b. SEC Form 13G filings by officers and directors. 

c. SEC Form 4 filings for changes in insider holdings. 

d. SEC Section 16 “short-swing” profits filings and liabilities for 10% shareholders and 

officers and directors - disgorgement of “profits” on all purchases and sales within 6 

month time frames. 

e. Insider Trading Sanctions Act - bounties, criminal and civil penalties, vicarious 

liabilities, etc. 

i. Need for written corporate policies and procedures to protect the company from 

liability for its employee’s wrongdoings. 

ii. Principles and civil liability of insider trading apply in cases of dealings with 

private securities as well. 

2.3.5. Williams Act Takeover Regulation. 

a. SEC 13D filings (see above). 

b. Various tender offer disclosure filings required of “bidder” - SEC Form 14D-1. 

c. Tender offer response filings required of “target”-SEC Form 14D-9. 

d. Issuer tender offer regulation. 

i. “Going Private” filings - SEC Form 13e-3.  Very onerous standards. 

e. Unclear definition of “tender offer”. 

2.3.6. Liabilities - Essentially “10b-5” fraud plus specific penalties and criminal sanctions. 

2.4. State Market Regulation. 

2.4.1. Regulation of Broker-Dealers and Investment Advisers. 

a.  Finders fee issue – payment of a securities commission to unlicensed persons.  Some 

controversy and debate on federal and state level.  Beware hidden fees – carried 

interests, equity, etc.  If there is "transaction-based" remuneration for finding 

investors, be careful. 

b.   Current efforts underway to create state exemptions for Investment Advisers limited 

to a Private Equity Fund.  

2.4.2. State Anti-Takeover Laws.  

a.. “Second Generation” filing and clearance requirements - most are unconstitutional. 

b. “Third Generation” (CJS case) Control Share Acquisition Act and Business 

Combination Act. 
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i. South Carolina has these.  Lots of problems engendered by South Carolina’s acts 

where applicable. 

ii. Can sometimes opt-out in Articles of Incorporation. 

2.4.3. General State Corporate Law Regulation of Proxy Solicitation. 

a. Corporate code prohibition against use of misleading proxy solicitation. 

b. Special state regulation of proxy solicitation for insurance companies, state banks, and 

certain other regulated institutions. 

c. Federal banking law regulates many of these aspects of national banks.  Similar with 

agbank system and some other creatures of federal statute.  

3. Other Related Securities Laws. 

3.1. Federal Investment Company Act of 1940 - Mutual Funds and “surprises” (i.e., limited partnerships 

that invest in other businesses), etc.  Look for exemptions. 

3.1.1. Investment funds (real estate funds, hedge funds, private equity funds, venture capital funds, 

funds acquiring artwork or classic cars, etc.) that raise capital for future investments fall under 

these rules.  Fee limits, disclosure requirements, reporting, etc.  Exemption from registration 

for funds with fewer than 100 investors.  But even if exempt from this Act, the fund still must 

comply with 1933 Securities Act for registration/exemption requirements, broker-dealer 

regulation under the 1934 Securities Exchange Act, and investment adviser regulation under 

the 1940 Investment Advisers Act, and state counterparts. 

3.2. Federal Investment Advisors Act of 1940 - money managers, investment advisors, etc. Applies also 

to investment fund managers, but Federal exemptions for advisers solely to funds exempt under the 

1940 Investment Company Act and certain defined “VC Funds” and certain other private investment 

funds. 

3.2.1. Most states regulate investment advisors also.  Most states do not exempt investment fund 

managers.  South Carolina has a proposal to exempt certain private investment fund managers.  

So for example, the fund manager of a private real estate investment fund might have a federal 

exemption under the 1940 Investment Advisers Act, but likely does not have a counterpart 

state law exemption (yet). 

3.2.2. Under state law, most accountants and lawyers are exempt for performing advisory service 

that are merely incidental to normal professional practice. 

3.3. Stock Exchange Rules – apply to listed public companies.  NYSE, NASDAQ, Vancouver, etc. 

3.4. FINRA Rules – broker/dealer and investment adviser licensing and regulation; NASDAQ traded 

companies. 

G. Marcus Knight 

NEXSEN PRUET, LLC 

Columbia, South Carolina 

(803) 253-8245 
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BUYING AND 
SELLING A 
BUSINESS:

ASSET & STOCK 
PURCHASE 

AGREEMENTS
Presented by: Melissa G. Cassell, 

Morton & Gettys, LLC
melissa.cassell@mortongettys.com 

MELISSA IS  A  PARTNER AT  MORTON & GETTYS,  LLC  
IN  ROCK HILL ,  SOUTH CAROLINA,  WHERE SHE 
COUNSELS  BUSINESSES  WITH RESPECT TO 
CORPORATE ACQUISITIONS AND SALES,  
STRUCTURING AND RESTRUCTURING,  EMPLOYMENT 
MATTERS AND COMMERCIAL REAL ESTATE  
ACQUISITIONS,  SALES,  F INANCING AND LEASES.  
MELISSA IS  A  PAST  PRESIDENT OF THE YORK 
COUNTY BAR ASSOCIATION AND HAS PRACTICED 
WITH MORTON & GETTYS  SINCE GRADUATING FROM 
LAW SCHOOL.  

1
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THE LIFE OF A TRANSACTION 

Negotiations NDA/LOI Contract

Due Diligence Closing Post Closing

NEGOTIATIONS

Early stages, can be 
as simple as 

determining whether 
a party wants to buy 

or sell

If listed, negotiations 
may involve one or 

more business 
brokers*

Generally 
determining if there 
can be a meeting of 

the minds

No disclosures

3
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NDA
NONDISCLOSURE AGREEMENT

A MUST for seller: limits a buyer’s ability to use 
information learned through discussions with seller:

Only for determining whether business is right for buyer

NOT for buyer’s pecuniary gain

Still important for buyers for same reasons

LOI
LETTER OF INTENT

Typically non-binding EXCEPT FOR:

Confidentiality/NDA

Exclusive offering

Good faith

Agree to ESSENTIAL business terms:

$$$

Timeline

Scope of purchase

Who drafts contract

5
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CONTRACT:
FORM

Asset Purchase:

• Generally favored by buyers
• Limit what is purchased/assumed
• BUT not turnkey (need new 

entity, no P&L for lending)
• AND still potential for liabilities 

and liens that follow the asset 
(SC Code 12-54-124 for taxes)

Stock Purchase:

• Generally favored by sellers
• Quick/turnkey
• CAREFUL for liabilities if buyer
• P&L/track record available for 

financing
• Public perception of same 

company
• Avoid double taxation if Seller is 

a C corp

CONTRACT:
COVENANTS/ CONDITIONS

Covenants: usually pre-Closing obligations of 
seller

• Run the business in the normal course
• No new liens or liabilities that cannot terminate 

at Closing
• No terminating employees
• Pay obligations as and when due

Conditions: usually outs for buyer

• New liens or liabilities that cannot be released 
at Closing

• Seller performed all of its covenants and 
reps/warranties remain true

• No governmental moratoria or similar injunction 
affecting business

• General compliance and approvals
• Material Adverse Change
• Financing (careful sellers)

7
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CONTRACT:
REPS/WARRANTIES AND INDEMNITY

From seller:

• Authority, validity and 
binding effect

• No bankruptcy or 
receivership

• Possession free of liens or 
liabilities or new contracts

• No known violations/litigation 
and compliance

• Good working order (assets)
• Not delinquent on taxes and 

financials accurate
• Confirm brokers

From buyer:

• Authority, validity and 
binding effect

• No violation of separate 
agreement

• No bankruptcy or 
receivership

• Confirm brokers

Indemnity:

• Seller indemnify buyer for 
damage from 
misrepresentation, action or 
failure of seller PRE Closing

• Buyer indemnify seller for 
damage from 
misrepresentation, action or 
failure of buyer POST Closing

CONTRACT:
ADJUSTMENTS 
AND 
SURVIVABILITY 

Include prorations of taxes, leases and other third 
party costs

Determine how inventory, A/R and A/P will be 
handled

Credits for Buyer (benchmarks)

Seller consult post Closing

Earnouts/Clawbacks

Escrow agreements

Be sure to ADD survivability if buyer and LIMIT it if 
seller

9
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DUE DILIGENCE:
INSPECTIONS

Timeframe and termination rights determined at contract stage

Lien, judgment, pending litigation search on seller AND principals (state and county)

Tax compliance certificate from DOR

Title search if any real estate involved

Environmental reports (CERCLA)

Determine assignability of any assets/contracts

CLOSING AND POST-CLOSING

Determine what 
conveyance documents 

needed

• Bill of sale for assets
• Ownership share 

assignment and 
certificated shares for 
stock 

• Careful of assets with 
documented titles

Written 
consent/resolutions from 

the parties

Document any ancillary 
obligations/ restrictions

• Non-compete, non-
solicitation

• Consulting, employment 
agreement

• Assignments of 
contracts, leases

Certificate of reps and 
warranties and confirm 
what survives and for 

how long

11
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TRENDS IN APAS 

 Non-competes: Palmetto Mortuary Transport, Inc. v. Knight Systems, Inc., 424 S.C. 444 (2018): 
complex sale between sophisticated parties = “scrutinized at a more relaxed level than non-
competes executed in conjunction with employment contracts.” Also cites Reeves v. Sargeant, 
200 S.C. 494 (1942) which found lifetime restraint on seller to compete with business was 
reasonable when buyer purchased the business, all assets, goodwill and exclusive name rights 
(which included Seller’s name).

 Reps/Warranties and Indemnification: Johnson v. Little, 426 S.C. 423 (Ct of App 2019): Sale 
of assets for $30,000, “free of any liens or encumbrances” and Seller will “defend, indemnify 
and hold purchaser harmless from any claims and or demands which arise or are asserted as 
arising form seller’s conduct prior to closing.” Convoluted facts (intertwined companies owned 
by each), but ultimately seller held to have breached the contract based on checks that 
bounced (for payment of invoices) when seller removed buyer as authorized signatory prior 
to closing. Buyer’s knowledge did not affect outcome. Because seller signed individually, 
individual liability too.

TRENDS IN SPAS 

 Adjustments: 7M Securities, LLC v. Digi International, Inc., 2019 
WL 2057274 (US Dist. Ct. W.D. NC 2019): stock purchase 
agreement had a calculation for the purchase price that included 
a deduction for “Estimated Transaction Expenses”, later defined 
to include “any liability of [seller] for payments to, or with respect 
to its employees… including bonus[es], deferred compensation or 
similar compensation… and accrued paid time off.” Dispute over 
$1,134, 242 (of approximately $9MM PP). Seller contended that 
more general definition of the purchase price conflicted with this 
provision and thus ambiguity. Court disagreed and confirmed the 
credit was owed to buyer.  

13
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DISTRIBUTION AGREEMENT 

 

THIS DISTRIBUTION AGREEMENT (this “Agreement”) is made as of the ____ day of 

___________, 2019 (the “Effective Date”), by and between Big Manufacturing Company, Inc., 

with its principle office at ___________________, (“Manufacturer”) and  Local Distributor, 

LLC, with its principle office at _________________ (“Distributor”). 

 

RECITALS 

 

A. Manufacturer is in the business of developing, manufacturing and distributing 

corrugated boxes (the “Products”) 

 

B. Distributor is in the business of distributing and selling corrugated boxes; and 

 

C. Manufacturer and Distributor desire to enter into a business arrangement whereby 

Distributor purchases Products from Manufacturer for resale to customers in the Territory (as 

hereinafter defined). 

 

NOW, THEREFORE, in consideration of the mutual promises and covenants hereinafter 

set forth, the receipt and sufficiency of which are hereby acknowledged, the parties hereto hereby 

agree as follows: 

 

1. Appointment of Distributor.  Manufacturer hereby designates Distributor as a 

distributor of Products in the Territory (as defined below) upon the terms and conditions 

provided herein.  The geographic territory within which Distributor may re-sell Products shall 

consist of __________________ (the “Territory”). 

 

2. Protected Accounts.   

 

a. During the term of this Agreement, Manufacturer hereby agrees not to sell the 

Products to any Protected Accounts in the Territory.   

 

b. “Protected Accounts” shall mean (i) as of the Effective Date, those customer 

locations listed on the attached Exhibit A for only the locations specified therein, and (ii) those 

customer locations within the Territory for which Manufacturer accepts an order submitted by 

Distributor; in either event unless and until any such customer location has ceased to be a 

Protected Account pursuant to the terms contained in this Section 2.  For any new customer 

location for which Manufacturer accepts an order submitted by Distributor, the parties will 

amend Exhibit A to add such customer location and agree on an annual target sales amount for 

such customer location. 

 

c. For a customer location to remain a Protected Account, (i) Distributor must 

sell the Protected Account a minimum of eighty (80%) of the annual target sales set forth on 

Exhibit A for such Protected Account, and (ii) sales to such Protected Account each month must 

be no more than 140% of the previous month’s sales to such Protected Account and no less than 

40% of the previous month’s sales to such Protected Account. If Distributor fails to satisfy either 
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of these minimum sales requirements with respect to any Protected Account, that customer 

location will immediately cease being a Protected Account.  Any customer location that has 

ceased being a Protected Account will not become a Protected Account again until Distributor 

has complied with the foregoing requirements for twelve consecutive months. 

 

d. Periodic business reviews shall be held between Manufacturer and Distributor 

at a mutually agreed time and place in order to review the list of Protected Accounts. Distributor 

will be responsible for arranging the time and place of the reviews with Manufacturer’s consent. 

Such business reviews shall be held no less than twice per year.  Prior to each business review, 

Distributor will provide Manufacturer with a written status of each Protected Account.   

 

3. Purchases and Sales of Products.  Unless Manufacturer has agreed otherwise as to 

an order or customer, Distributor shall submit orders to Manufacturer and will not allow its 

customers to submit orders to Manufacturer, and such orders must be:  

 

a. at the pricing set forth on the attached Exhibit B, or as such pricing is 

adjusted from time to time as set forth in Section 5 below, 

 

b. at payment terms of 1% 10 days, net 30 days, 

 

c. for Products to be shipped directly to end-users within the Territory, 

 

d. for delivery F.O.B. Manufacturer’s applicable facility with title and risk of 

loss transferred to Distributor when Products are delivered by Manufacturer to a carrier for 

transportation to Distributor’s customer, and 

 

e. subject to the additional terms and conditions of sales set forth on Exhibit 

B and any other additional terms and conditions of sales specified by Manufacturer from time to 

time. 

 

The terms of this Agreement will control over any inconsistent terms in any orders 

submitted by Distributor, and any additional, non-customized (boilerplate) terms in any order 

will be of no effect.  Manufacturer may, in its sole and absolute discretion, accept or reject orders 

submitted by Distributor.  Distributor’s obligation to pay for Products is not subject to payment 

to Distributor by purchasers from Distributor.  Distributor will have all credit and collection risk 

from resales of Products by Distributor. 

 

4. Responsibilities of Distributor.  Distributor shall, during the term of this 

Agreement: 

 

a. call upon and provide customer service for existing and potential accounts 

within the Territory on a regular basis consistent with good business practice, 

 

b. use commercially reasonable efforts to solicit and procure orders for 

Products, 
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c. evaluate potential customer’s needs for Products and relate these 

requirements to Manufacturer, 

 

d. cooperate with and assist Manufacturer in promotional and merchandising 

campaigns for Products,  

 

e. notify Manufacturer promptly of complaints or claims made or brought 

against Distributor or against Manufacturer in regards to the Products, and 

 

f. comply with all laws and governmental regulations applicable to its 

performance hereunder. 

 

5. Responsibilities of Manufacturer.  Manufacturer shall, during the term of this 

Agreement: 

 

a. inform Distributor of all price changes for Products no less than 30 days 

prior to implementation,  

 

b. provide Distributor on request with reasonable quantities of sales and 

technical information and samples,   

 

c. provide support for proposals and technical assistance as may be 

reasonably necessary to facilitate procuring orders for Products, 

 

d. cooperate reasonably with Distributor if claims are brought by end-users 

with respect to the Products, and 

 

e. comply with all laws and governmental regulations applicable to its 

performance hereunder. 

 

6. Non-competition.  Distributor agrees that during the term of this agreement, and 

for the one-year period following the expiration or termination of this agreement, Distributor 

shall not, on its own behalf or on behalf of any other person or entity, without Manufacturer’s 

prior written approval, directly or indirectly sell, offer for sale, market, promote, receive or 

solicit orders for products that are the same, or substantially similar to, or intended for the same, 

or a substantially similar use as, any of the Products in the Territory.     

 

7. Warranty.  Manufacturer warrants that, at the time of delivery, the Products 

supplied hereunder will conform to Manufacturer’s specifications.  Manufacturer makes no other 

warranties, expressed or implied, by operation of law or otherwise, including, specifically, 

MANUFACTURER MAKES NO WARRANTY OF ANY KIND WITH RESPECT TO THE 

MERCHANTABILITY OF SAID PRODUCTS OR WITH RESPECT TO THEIR FITNESS 

FOR ANY PARTICULAR PURPOSE.  Should any customer request warranties other than the 

warranties Manufacturer agrees to give under this Section, Distributor shall promptly relay such 

request to Manufacturer and Manufacturer agrees to consider such request in good faith.   
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8. Limitation of Liability.  Neither party will be liable under any circumstances in 

connection with this Agreement for any special, consequential, incidental, indirect, or punitive 

damages.  

 

9. Indemnity.  Manufacturer agrees to indemnify (including, without limitation, 

reimbursement for reasonable attorneys’ fees and expenses of litigation) Distributor, its agents, 

servants, representatives or employees, against any and all third party claims, to the extent 

caused by any breach by Manufacturer of its warranty hereunder or any express warranty given 

by Manufacturer.  Distributor agrees to indemnify (including, without limitation, reimbursement 

for reasonable attorneys’ fees and expenses of litigation) Manufacturer, its agents, servants, 

representatives or employees, against any and all third party claims, to the extent caused by any 

breach of warranty given by Distributor for the Products other than the warranty given by 

Manufacturer hereunder. 

 

10. Confidential Information.   

 

a. In connection with this Agreement, each party may provide the other with 

confidential or proprietary information, including, without limitation, customer lists, 

descriptions, specifications, pricing information, drawings, manufacturing methods, marketing 

information, formulae or compositions.  Each party agrees to take precautions to protect such 

information, not to use it except for purposes contemplated by this Agreement and not to 

disclose, in whole or in part, any such information or information regarding this Agreement or 

the relationship between the parties, without the prior written consent of the other, and to bind its 

employees, officers and agents to this same obligation.  This obligation shall not extend to 

information that is generally published or lawfully available from other sources, that is 

independently developed by a party without reference to confidential information disclosed 

hereunder or that was known to a party prior to disclosure by the other.   

 

b. Notwithstanding the foregoing subsection a., customer or prospective 

customer information provided by Distributor to Manufacturer may be used by Manufacturer 

during the Initial Term and any Renewal Term solely to pursue sales of products other than the 

Products and for no other purpose, and after termination of this Agreement for any purpose.     

 

11. Intellectual Property Rights. 

 

a. Distributor acknowledges that title in and ownership of any and all 

confidential or proprietary information, technology and know-how related to the Product (“IP 

Rights”) are and at all times have been in Manufacturer, and that, by this Agreement, Distributor 

is not acquiring any title, ownership or other interest in the IP Rights. Distributor agrees not to 

contest or challenge the validity of, or Manufacturer’s title in, the IP Rights and to cooperate 

reasonably with Manufacturer in protecting Manufacturer’s rights to the IP Rights.  Any 

improvements, variations or derivatives of the Products that are invented or developed by 

Distributor during the term of this Agreement will be owned by Manufacturer.  Distributor 

agrees to promptly disclose any such improvements, variations or derivatives to Manufacturer 

and to cooperate with Manufacturer in the execution of any and all proper instruments and to do 

any and all lawful acts necessary to carry out the intent of this paragraph. 
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12. Term and Termination. 

 

a. The initial term of this Agreement shall expire on December 31, 2020 (the 

“Initial Term”).  Upon expiration of the Initial Term, this Agreement will automatically renew 

for successive one-year periods (each, a “Renewal Term”) unless either party gives the other 

written notice of non-renewal at least ninety (90) days prior to the expiration of the Initial Term 

or the then current Renewal Term.  Either party may terminate this Agreement immediately in 

the event of any default by the other party that is not cured within thirty (30) days after written 

notice from the terminating party describing the default.  At termination, all invoices shall be 

immediately due and payable. 

 
b. If Manufacturer gives notice of non-renewal to Distributor and Distributor 

performs all of its obligations hereunder through the date of termination, Manufacturer will pay 

Distributor a 15% commission on any sales of Products made by Manufacturer, to any customer 

locations that were Protected Accounts at the time of termination, for a period of ninety (90) 

days after the date of termination of the Initial Term if the term is not renewed or, for a period of 

one hundred eighty (180) days after the date of termination of any Renewal Term.  Payment of 

these commissions is intended to compensate Distributor for the loss of the benefits of this 

Agreement if Distributor has fully performed its obligations hereunder and Distributor will not 

be required to perform any additional services or duties to be entitled to these payments. Any 

inventory not sold by Distributor will be repurchased by Manufacturer under the conditions set 

forth on Exhibit B.  

 

13. Amendments.  This Agreement shall not be amended or modified except by a 

written document duly signed by the parties. 

 

14. Assignment.  This Agreement may be assigned by either party, in whole or in part, 

only with the prior written consent of the other party, which consent will not be withheld 

unreasonably; provided, that either party may assign this Agreement, without the other’s consent, 

to a subsidiary or affiliate, or to a successor entity or assignee as a result of a merger, acquisition, 

consolidation, restructuring or sale of the assignor’s applicable line of business, provided that 

such successor entity or assignee assumes in writing the assignor’s obligations hereunder. 

 

15. Governing Law; Arbitration. 

 

a. This Agreement shall be governed by and construed in accordance with 

the laws of the State of South Carolina, without regard to the laws of such jurisdiction 

concerning conflicts of law. 

 

b. Any and all disputes arising out of or relating to the interpretation or 

application of this Agreement or concerning each party’s relationship with the other or 

termination thereof, shall be subject to arbitration in Greenville, South Carolina pursuant to the 

Federal Arbitration Act.  Arbitration shall be conducted under and governed by the Commercial 

Arbitration Rules of the American Arbitration Association.  All arbitrators must be licensed 

attorneys with at least 10 years of substantial business transactional experience and must take an 
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oath of neutrality with respect to both parties.  Judgment upon the award rendered may be 

entered in any court of competent jurisdiction.  Nothing contained in this Section shall limit the 

right of the parties to enforce by court injunction or other equitable relief, the other party’s 

obligations under this Agreement. 

 

16. Force Majeure.  Neither party hereto shall be liable to the other for default or 

delays in delivery or accepting goods or services hereunder if such default or delay is caused by 

fire, strike, riot, war, act of God, governmental order or regulation, complete or partial shutdown 

of plant by reason of inability to obtain sufficient raw materials or power, and/or any similar or 

different contingencies beyond the reasonable control of the respective parties. 

 

17. Costs of Enforcing Agreement.  Should either party institute proceedings to 

enforce the terms or conditions of this Agreement, the prevailing party shall be entitled to 

recover all its reasonable expenses from the other party, including attorney’s fees, costs and other 

expenses reasonably and necessarily incurred. 

 

18. Waiver.  Failure by either party to require strict performance hereunder will not be 

deemed a waiver of that party’s right to subsequently require strict performance.   

 

19. Independent Contractor.  It is mutually understood and agreed that Distributor is, 

at all times, acting and performing as an independent contractor and not as an agent of 

Manufacturer.  Nothing in this Agreement shall be construed to create the relationship of 

employer and employee, master and servant, or principal and agent between Manufacturer and 

Distributor.  This Agreement shall not be construed to be a partnership or joint venture.  No 

employees or agents of any party shall be deemed to be employees or agents of any other party 

for any reason whatsoever pursuant to this Agreement.  Manufacturer shall not have or exercise 

any control or direction of the prices for which the Products are resold or, except as expressly 

stated herein, the methods by which Distributor markets or sells the Products or otherwise 

conducts its business.  Neither party has authority hereunder to bind the other party in dealings 

with third parties. 

 

20. Notices.  All notices, demands and other communications provided for or 

permitted hereunder shall be made in writing and shall be by registered or certified first class 

mail, return receipt requested, overnight courier service or personal delivery, to the addresses set 

forth in the preambles to this Agreement.  Notices shall be deemed effective (x) upon receipt in 

the case of personal delivery or via overnight courier, and (y) five business days after the date of 

mailing in the case of certified or registered mail. 

 

21. Severance.  In the event any provision of this Agreement is declared void or 

unenforceable, such provision shall be deemed severed from this Agreement, which shall 

otherwise remain in full force and effect.  

 

22. Entire Agreement.  This Agreement constitutes the entire understanding between 

parties.  Declarations, representations, promises or conditions other than those set forth in this 

Agreement shall not be construed in any way so as to contradict, modify or affect the provisions 
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of this Agreement.  The terms of this Agreement will not be varied or supplemented by any 

conflicting or additional terms pre-printed on any form supplied by one party to the other party.  

 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and 

year first above written, in multiple counterparts, each of which shall be considered an original. 

 

  

MANUFACTURER: 

 

Big Manufacturing Company, Inc.  

 

By:      

Name:      

Title:      

 

 

DISTRIBUTOR: 

 

Local Distributor, LLC 

 

By:      

Name:      

Title:      
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EXHIBIT A 

 

INITIAL PROTECTED ACCOUNTS 

 

 

 

Customer Location Annual Target Sales 
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EXHIBIT B 

 

INITIAL PRICING AND ADDITIONAL TERMS AND CONDITIONS OF SALE 

 

[INITIAL PRICING TO BE INSERTED] 
 
 

 

Additional Terms and Conditions of Sales 

 

• Minimum order quantities of __________________. 

• Lead-times shall be __________________.   
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CONTRACT   REVIEW AND 
DRAFT ING

Foster Girard

Transactional / Corporate Law Essentials| October 14, 2021

2

PRECISION IS KEY

• Be clear as to: 

–Which party is obligated to act: “Bob shall file the 
report …,” not “the report shall be filed” 

–When they are required to act

–Manner in which they must act (warranties, 
standard of care, etc.)

– Consequences

1

2
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3

PRECISION IS KEY

• Be consistent: 

– In use of defined terms

– In phrasing / wording (i.e. “indemnify, defend and 
hold harmless” in one provision and “indemnify 
and hold harmless” in another)

4

PRECISION IS KEY

• Avoid ambiguity: 

– Pronouns (he, she, they, etc.) cause confusion.

– Does a qualifier / limitation apply to part or whole?  

– Does “hereunder” or “herein” mean just this 
section or this entire agreement? 

COULD THE PROVISION REASONABLY BE 
INTERPRETED IN DIFFERENT WAYS.

3
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5

SAMPLE CONTRACT

• Introduce parties, effective date, etc.

• Recitals (use of “witnesseth” and “whereas”)

• Main body (use a logical or customary order)

• Boilerplate

• Signatures

• Exhibits / Schedules

6

SAMPLE CONTRACT

• Appointment of Distributor and Protected 
Accounts: 

– Is the arrangement exclusive or non‐exclusive to each 
party (can Manufacturer have other distributors and 
can Distributor sell competing products)? 

– Manufacturer wants to make sure it isn’t frozen out of 
major accounts if Distributor not actually selling as it 
should, Distributor wants to be sure Manufacturer 
doesn’t go around Distributor to sell direct to best 
accounts

5
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7

SAMPLE CONTRACT

• Primary issue in other types of agreements: 

– Sale of goods: requirements obligation, minimum 
volume, output contract 

– Provision of Services: monthly fees, service level 
agreement

– Software License: hosted / not hosted, support 
obligation, security

8

SAMPLE CONTRACT

• Special Provisions: 

– Non‐competition: enforceability concerns

– Non‐solicitation: hard to police in big companies

– Confidentiality: mutual or one‐way; exclusions

– Intellectual Property: infringement; ownership

– Equipment / Tooling: maintenance and 
replacement obligations

7

8
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9

SAMPLE CONTRACT

• Warranties: 

–Warranty period

– Implied warranties for sale of goods

10

SAMPLE CONTRACT

• Limitations of Liability:
– Exclusive remedy of repair, replace, refund

– No (or dollar cap on) indirect, incidental, 
consequential, special, or punitive damages

– No (or dollar cap on) damages measured by lost 
profit

– Dollar cap on all damages

• May need to address how limitation of liability 
affects the indemnity

9
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11

INDEMNIFICATION

• Causation: “to the extent caused by” or “arising 
out of or resulting from”

• Standard of Care: “… negligence, willful 
misconduct, or breach of this agreement” or “… 
the products or supplier’s acts or omission”

• Obligation to defend / cover attorneys fees

• All losses or just third party claims

• Insurance / ability to make good 

12

SAMPLE CONTRACT

• Governing Law and Dispute Resolution: 

– Familiarity with governing law

– Unlikely to sue a customer except in really 
egregious situations

– Cost of travel, hiring local counsel in a dispute

– Home court advantage

11

12
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hsblawfirm.com

This document is for informational purposes only and should not be construed as legal advice. Any result the law firm and/or its attorneys may have 
achieved on behalf of clients in other matters does not necessarily indicate similar results can be obtained for other clients.
© 2018 Haynsworth Sinkler Boyd, P.A.

FOSTER GIRARD

fgirard@hsblawfirm.com

P  803.540.7760
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fisherphillips.com

Employment Agreements 
and Confidentiality 

Agreements

Sheila M. Willis 
Swillis@fisherphillips.com

803-740-7676

fisherphillips.com

Why do we care?

 Technological advancements that have been good for industry 
have also made stealing confidential information easier for 
employees

 The landscape of restrictive covenants is changing rapidly

 Poorly drafted agreements result in unenforceable agreements

 There’s lots of room for mistakes – currently agreements are 
governed by state law
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What Are Restrictive Covenants?

Non-competition: to protect against unfair competition by 
preventing use of company assets to benefit competitor

Non-solicitation of customers: to protect relationships with 
customers/prospective customers/business relationships

Non-solicitation of employees:  to protect investment in 
employees and stable workforce

Confidentiality:  to protect against taking, using or disclosing 
trade secrets and confidential proprietary information
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Where to Find Restrictive Covenant 
Agreements?

Offer Letter
Employment Agreement
Stand-alone Agreement
Equity Grant
Commission/Compensation Agreement
Separation Agreement
Handbook
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Components of Agreements

Less Problematic

Confidentiality/Non 
Disclosure Provisions

Return of Property 

More Problematic 

Non-Solicitation of Employees

Non-Solicitation of Clients

Non-Compete Provisions 
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Are the Restrictive Covenants Enforceable?

Generally requires:

A writing

 Legitimate business interest (i.e. customer/business 
relationships, confidential information, goodwill, 
training)

Reasonable limitations on time, territory, activities

Consideration

Enforceability varies widely from state to state
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Are the Restrictive Covenants Enforceable?

• What type of reformation, if any, is permitted?
• Some courts may modify or limit restrictive 

covenants, depending on the jurisdiction.
• Other states will not modify, but may sever the 

offending terms.
• Other states will invalidate the agreement 

altogether.
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Are the Restrictive Covenants Enforceable?

What law applies?
 Is there a choice-of-law provision?
 Is the choice-of-law provision enforceable?
 Is there a forum selection clause?
 Is there personal jurisdiction in that state?
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Noncompete  Consideration

 As part of initial offer of employment =       OK

 In exchange for continued at-will employment? =        Increasingly NOT OK

 Other things of new value to employee

 Access to confidential information
 Access to customer goodwill and relationships
 Promotion
 Stock grants
 Stock option grants

 Make consideration something you would be comfortable taking to court
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Consideration – Purpose? 

Required

Exchange of benefit to the employee for the post- employment 
restrictions 
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Noncompete Key Questions

What is the legitimate business interest being protected?

 Trade secrets / proprietary information? OK

 Customer goodwill? OK

 Significant investment in training? MAYBE

 Restrict competition? NOT OK

 Retribution? NOT OK
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Noncompete Drafting Tips

 Not everyone should get one [Technology, Marketing, Sales]

 Place reasonable and specific limits tailored to protection of secret information (Consider 
specifically naming competitors)

 Include severability and choice of law

 Consider non - solicitation of vendors, referral sources, or other proprietary entities

 “Regardless of who initiates contact”

 Include “knowledge of employee skillsets/human resources information” as trade secrets

 Carve out injunction from arbitration provision

 Include right to assign
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Drafting Issues 

 Time 

 Territory

Scope of Prohibited Activities 
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Time 

 2‐3 years generally the  outer limit for non‐ 
competes/non‐solicits

 Some states require  “look back” limits for non‐solicitation 
restrictions

Consider “pay for no play” provisions
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Territory

 Some states require  geographic 
limitations,  described by city, parish, 
or  county (Be Careful! It may  look
reasonable on paper, but  not so
reasonable in practice)

 What about restrictions from  working
for a specific  competitor? Howdowe
do  this in states that require  specific 
geographic  territories? (specific 
client/customer list)
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Territory

 “Step Down” or “Tiered”

 Team IA v. Lucas (Ct. App. 2011)
“…the Parties to this agreement hereby agree that for the  
purposes of this Agreement, the “RESTRICTED TERRITORY” 
shall consist of the entire continental United States. In the 
alternative, and only if such territory is deemed by a court or 
other proceeding to be unreasonable or otherwise invalid or 
unenforceable, then such territory shall be defined as the states 
of South Carolina, North Carolina, Georgia, and Alabama.”
 Holding – continental US restriction was unenforceable, but 

“alternative” territorial restriction may be enforceable if evidence 
supported employee worked in all 4 states. 
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Scope 

Describe what the Company considers to be “competitive 
activity”

Do not prohibit employment  with a competitor in “any 
capacity”

Generally, need to prohibit  employment that would result in  the 
employee performing the  same duties he/she performed for  the
Company (specificity is key)
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Trade Secrets
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Trade Secret 
Protection

 Trade secrets are statutorily 
defined

 If the information won’t qualify 
as a trade secret, it should be 
protected by contract
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Trade Secrets 

 Information
 i.e. formula, pattern, device, method, product, code 

 That is Valuable
 i.e. derives independent economic value

Because it is not general known AND
 i.e. not known to the public or others who may obtain economic value 

from disclosure 

 The owner has made efforts to keep it a secret
 Note: the efforts must be reasonable under the circumstances 
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Pitfalls to Avoid

Carefully craft the definition of confidential information 
 Not overly broad
 Preferably related to the employee’s job duties 

Do not prohibit disclosure indefinitely 

Courts in SC have held that an overly broad 
confidentiality/non-disclosure agreement amounted to a de 
facto non-compete agreement (strict scrutiny).

 If a confidentiality provision is so broad that it would effectively 
preclude  an employee from working elsewhere in the 
industry, it may be treated like a non-compete.
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Return of Property 
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Return of Property Provisions

Seek the return of Company property – phone, computers, 
credit cards, keys, etc.

Also meant to ensure return of documents and information 
 Additional evidence the company is seeking to keep certain 

information confidential
 May need additional steps beyond the agreement itself 

 Exit interview
 Training 
 Letter to prospective employers 
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Pitfalls to Avoid  

Be careful about requiring that the cost of the unreturned 
property be deducted from the employee’s final paycheck
 Disclaimer (“unless otherwise prohibited by state law”)
 Most states have specific restrictions about deductions from pay
 Deductions cannot reduce employee’s pay below minimum wage
 Deductions could violate the salary basis test 
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Recent Developments 
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State Law Developments 

New Hampshire – as of 9/8/19 all non‐compete agreements 
with “low‐wage” workers are invalid and unenforceable  (Virginia
did the same as of April 2020)

New York, and New Jersey legislatures have introduced  “partial 
ban” bills that seek to prohibit the use of non‐compete 
agreementswith regard to low‐wage employees (Illinois passed a
similar bill in 2017)

Pennsylvania and Vermont have introduced sweeping 
proposals to restrict the use of all non‐compete agreements
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Massachusetts Non-Competition Agreement 
Act

 Limits non‐competition provisions in most employment 
contexts to one‐year

Requires employers wishing to enforce a one‐year period to  pay
their ex‐employees for the time that such employees  are
sidelined

Cannot enforce provisions against employees laid‐off or 
terminated without cause or against employees classified as  
non‐exempt

Applies to employee noncompetition agreements entered  into
on or after October 1, 2018
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States Where Non-Competes Have Been 
Questioned 

California ‐ non‐compete agreements that prevent  employees 
from future gainful employment are void;  this ban applies to 
non‐competes that are or remain  effective after the termination 
of employment (and no  “tricky lawyering” allowed)

North Dakota – also applies to non‐solicitation  agreements;
Court has stated forcing North Dakota  residents to abide by laws 
in other states is a violation  of the state’s labor laws

Oklahoma – can still prohibit the solicitation of  clients and
other employees
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Other Provisions 

Remedies  injunctive relief (must act quickly); legal fees 
(most courts will  enforce)

 “Blue‐pencil” provision  in SC court  cannot add in new
language to make  agreement enforceable

 Severability in SC court can sever the  unenforceable
provisions and enforce the  rest (if possible)

Choice of Law in SC court will honor  choice of law provision,
as long as it does not violate public policy
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Other Provisions 

 Survival and assignability clause

At‐will employment disclaimer (don’t create a contract  of
employment)

Confirm no restrictions from a previous employer (and 
agreement to disclose restrictions to future employers)

Ownership of work product (consider separate  IP/Inventions
Assignment Agreement, if needed)
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Questions 
Sheila M. Willis

swillis@fisherphillips.com
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Sample Clauses
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Sample Non-Compete

Employee agrees that for a period of one year 
following the termination of Employee’s employment 
for any reason, Employee will not compete with the 
Company by performing work that is similar to or 
competitive with the work that Employee 
performed for the Company.  This restriction shall 
apply nationwide. 
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Sample Client Non-Solicit Language

Employee agrees that: a) for a period of two years following
the termination of Employee’s employment, b) Employee will
not directly, or indirectly by assisting others, solicit or attempt
to solicit any business from any of the Company’s clients,
or actively sought prospective clients, with whom
Employee had material contact during Employee’s
employment with the Company, c) for the purpose of providing
services or products that are competitive with those
Employee provided on the Company’s behalf.
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Sample Employee Non-Solicit

For 1 year immediately following termination for any 
reason, Employee shall not, directly, indirectly, or by 
assisting others:

engage, hire, employ or solicit any employee of 
Company, its subsidiaries or its affiliates

or otherwise induce any employee of Company, its 
subsidiaries or its affiliates to leave the Company’s 
employment or alter the employee’s relationship 
with Company
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Sample Confidentiality Provision

 For a period of two years following his/her employment with 
the Company, Employee agrees not to directly or indirectly 
disclose or use the Company’s confidential and/or proprietary 
information.  Confidential and/or proprietary information 
means information which is treated by the Company as 
confidential and which has not been made generally available 
to the public or to competitors of the Company, and may 
include but is not limited to ………………….. , personnel 
qualifications and salaries.
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