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John O. McDougall 

McDougall, Self, Currence & McLeod, LLP 
 

As a founding partner of McDougall, Self, Currence & McLeod, LLP, John O. McDougall hosts over 40 
years of experience practicing law in South Carolina. He earned his Juris Doctor from the University 
of South Carolina School of Law in 1971, and was admitted to the South Carolina Bar in the same 
year. In addition to his work with McDougall, Self, Currence & McLeod, LLP, he is also a member of 
the American Trial Lawyers Association, the American Bar Association, and the South Carolina 
Association for Justice. 
John O. McDougall is the second lawyer to be president of the South Carolina Trial Lawyers 
Association and the South Carolina Bar Association within the history of the two organizations. He 
is also the only lawyer limiting his practice to matrimonial law to be president of the South 
Carolina Trial Lawyers Association and the South Carolina Bar Association. John O. McDougall has 
been nominated as one of the Best Lawyers in America by Woodward/White, Inc. since 1991. 

 
James T. McLaren 

McLaren & Lee, Attorneys at Law 
 

Mr. James T. McLaren maintains a statewide family law practice emphasizing complex marital 
litigation in Columbia, South Carolina.  He is a partner in the law firm of McLaren & Lee.  He has 
served the American Academy of Matrimonial Lawyers in various capacities since becoming a 
Fellow, including National President in 2015.  He received the AAML Fellow of the Year from the 
Academy in 2007 and the AAML Professionalism Award in 2020.  He serves on various Academy 
Committees.  He has served on the Board of the AAML Foundation, where he currently serves on 
the Advisory Board.  For the South Carolina Chapter of the Academy, he has served as President 
and National Delegate.  He is a Diplomate of the American College of Family Trial Lawyers and 
currently serves on the Executive Committee.  He is a Fellow of the International Academy of 
Family Lawyers. He is currently the South Carolina Chapter President for the International 
Network of Boutique Law Firms.  He currently serves on the South Carolina Bar Family Law Council 
and was appointed to the President’s Task Force on Alimony.  Mr. McLaren has been named in the 
Best Lawyers in America, Family Law Designation, since 1993, received an “AV” designation from 
Martindale Hubbell since 1996, and has been named in the South Carolina Super Lawyers 
publication since 2008. He is a contributing author to the South Carolina Equitable Apportionment 
Act (§20-7-741, et. seq., S.C. Code of Laws) and the South Carolina Alimony Statute (§20-3-130, 
South Carolina Code of Laws). Mr. McLaren received his undergraduate degree (1973) from the 
University of South Carolina and Juris Doctorate degree (1976) from the University of South 
Carolina School of Law.  He was admitted to practice in 1976 and has maintained a private practice 



in Columbia, South Carolina since that time.  He is admitted to practice in the U.S. Court of Appeals, 
4th Circuit, U.S. District Court, South Carolina District, and the U.S. Supreme Court.  He is a frequent 
speaker on various family law topics for the South Carolina Bar, American Academy of Matrimonial 
Lawyers, American Bar Association, South Carolina Association for Justice and Mandatory Judicial 
and Continuing Legal Education Seminars. He has been a faculty member of the ABA/NITA Family 
Law Trial Advocacy Institute, offered annually in Boulder, Colorado.   

 
Reid T. Sherard 

Haynsworth Sinkler Boyd, PA 
 

Reid Sherard leads Haynsworth Sinkler Boyd’s Family Law practice group. He concentrates his 
time in complex divorce-related litigation, particularly involving significant assets, income, 
valuation, or other challenging financial issues as well as contested custody matters, interstate and 
international jurisdiction disputes, and premarital and postnuptial agreements. He enjoys helping 
individuals find solutions to difficult personal problems, whether through negotiated settlement or 
in trial. Reid is sensitive to the private nature of the matters he handles and recognizes the 
importance of each case.  
  
Reid is based in Greenville, his hometown, but practices across the state. He is frequently requested 
to speak on family law issues at statewide seminars.  
Reid is listed in The Best Lawyers in America® and South Carolina Super Lawyers (top 25 in the 
state for 2017, 2018, and 2020, and 2021, regardless of practice area), and enjoys the AV 
Preeminent® Rating by Martindale-Hubbell.  Reid’s peers have recognized him as the top attorney 
vote getter for Greenville Business Magazine Legal Elite for six consecutive years.  Reid is a Fellow 
of the American Academy of Matrimonial Lawyers, and is a certified family court mediator.  Reid 
received both the Distinguished Honors Alumni Award from the USC Honors College and the USC 
School of Law’s Compleat Lawyer Award (Silver).   
Reid also maintains a litigation and appellate practice.  He has tried cases in the family court, 
federal district and magistrate court, and various state and local courts. He has argued ten appeals, 
including in the United States Court of Appeals for the Fourth Circuit, the South Carolina Supreme 
Court, and the South Carolina Court of Appeals. 
  
Before joining Haynsworth Sinkler Boyd, Reid practiced for 15 years at an AmLaw 100 firm.  He is a 
graduate of the nationally recognized Family Law Trial Institute in Houston, Texas. Reid 
commenced his career as a law clerk to the late Hon. G. Ross Anderson, Jr., U.S. District Judge for the 
District of South Carolina. 
Reid currently serves as President-Elect of the Greenville County Bar Association, as the Chair of 
the 2022 American Heart Association Upstate Heart Walk, and Member of both the SC Bar Family 
Law Section Council and House of Delegates.  He previously served as President of the Board of 
Directors of A Child’s Haven. 
Education: 
University of South Carolina School of Law, JD (2004) 
University of Aberdeen, Scotland, MLitt, with distinction (2001) 
University of South Carolina, Honors College, BA, magna cum laude (2000) 
 



Marie-Louise Ramsdale 
Ramsdale Law Firm 

 
Marie-Louise Ramsdale is the principal lawyer of the Ramsdale Family Law firm in Mount Pleasant, 
South Carolina, and practices solely in the area of family law.  She has served as President of the 
South Carolina Bar Foundation and as a member of numerous committees of the SC Bar. Marie-
Louise holds an AV rating from Martindale-Hubbell. 
 
Marie-Louise was the volunteer attorney-coach for the Moultrie Middle School Mock Trial Team 
from 2012 to 2016, taking the team to first place in the State competition in 2016. She presently co-
coaches the Wando High School Mock Trial Team. She is also working to address mental health 
issues for members of our profession through the Charleston County Bar and is excited to be the 
finance chair for a winning SC Governor's race this fall!  In her (occasional) downtime she tries to 
parent two teenagers and, when that fails, resorts to power yoga and naps. 

 
Chris Paton 
Chris Paton LLC 

 

Chris began his legal career serving as law clerk to Circuit Judge Joseph M. McLaughlin of the 
United States Court of Appeals for the Second Circuit and District Judge Raymond J. Dearie of the 
United States District Court for the Eastern District of New York. He also worked as an associate at 
Cleary Gottlieb Steen & Hamilton, LLP, and Rosen Law Firm, LLC before starting Paton Law Firm. 
Chris is "AV" rated by Martindale-Hubbell and is a member and former Chair of the Family Law 
Section Council of the South Carolina Bar. Chris devotes his practice primarily to family law with a 
focus on appeals. He lives in Folly Beach with his wife Laura Paton, also an attorney, and their two 
daughters. 

 
Taylor Long 

QDRO Professionals 
 

Taylor was born and raised in Greenwood, South Carolina. She graduated from the University of 
South Carolina, in 2006, with a Bachelor of Science in Business Administration, with a dual focus on 
Marketing and Management.  
She moved to Charleston, South Carolina, where she attended the Charleston School of Law. While 
in law school, Taylor was an active member of the Phi Delta Phi legal fraternity, the Real Estate 
Society, Children's Rights and Family Law Society, and Women in Law Society. Taylor was honored 
by receiving the CALI Excellence for the Future award in the study of Criminal Trial Practice. After 
graduating from law school in 2009, Taylor worked as an associate for the Law Office of Paul E. 
Tinkler. Taylor opened her own practice in March of 2015 focusing on Family Law, Military 
Divorce, Estate Planning, and QDROs. 
Taylor is a member of the South Carolina Bar and Charleston County Bar and is licensed to practice 
in the Federal District Court of South Carolina and the Fourth Circuit Court of Appeals. She is a 
member of the National Trial Lawyers Association and was awarded the "Top 40 Under 40," in 
2012. Taylor is also a member of the South Carolina Association for Justice, National Women Trial 
Lawyers, American Bar Association, and Charleston Cooperative Family Law Association. 
Since being admitted to the South Carolina Bar in 2010, Taylor has practiced almost exclusively in 



the Family Courts of South Carolina. She established QDRO Professionals, LLC in 2013, which offers 
an all-inclusive service assisting attorneys and clients with the intricacies of Qualified Domestic 
Relations Orders. In addition to her active litigation practice, Taylor is also a certified Family Court 
Mediator and acts as a Guardian ad Litem in private custody matters.  
Taylor resides in James Island with her husband, Kyle, her daughter, Henley, and her two dogs. In 
her free time, she enjoys serving as a chair member for the Cinderella Project of Charleston and 
spending time with her family on the beach or the boat. 

 
Mary Fran Quindlen 

Quindlen Law Firm, P.A. 
 

Mary Fran Quindlen holds two bachelor's degrees in History and English from Rutgers University. 
She received her law degree from the University of South Carolina in 1998, where she was a 
member of Women in Law and the Phi Alpha Delta Fraternity. Following her admission to the 
South Carolina Bar, Mary Fran practiced as a Marine Corps Judge Advocate serving as a Legal 
Assistance Attorney and Defense Counsel. She continued to serve in the United States Marine Corps 
Reserve until May of 2006 when she resigned her commission as a Major. After her release from 
active duty in 2002, Mary Fran became an Associate at Harvey & Battey, P.A. in Beaufort, South 
Carolina. She worked as their family law practitioner until 2005 when she opened her own practice 
in Beaufort. Mary Fran's practice is concentrated in the areas of Military and Family Law, to include 
custody, visitation and divorce. Mary Fran is a Fellow in the American Academy of Matrimonial 
Lawyers, the International Academy of Family Lawyers, is a Member of the South Carolina Family 
Law Council, and serves on the South Carolina Bar's Fee Dispute Resolution Board.  Mary Fran has 
been qualified as an expert in South Carolina Family Courts regarding military matters related to 
divorce and she teaches military family law CLE's around the country. 

 
Jessica Christophillis 
Christophillis & Gallivan, P.A. 

 

Jessica Christophillis practices family law in Greenville, South Carolina and the in Upstate of South 
Carolina. Jessica attended the University of South Carolina where she earned her B.S. in accounting 
(2005) and her J.D. (2008). After law school, Jessica attended Northwestern University in Chicago 
earning her L.L.M in taxation. Jessica practices family law at the firm Christophillis & Gallivan. She 
has been recognized through peer nomination in the Greenville Business Magazine Legal Elite and 
has been rated as AV Preeminent® and Client Champion by Martindale-Hubbell. Jessica has been 
listed as a Rising Star in South Carolina Super Lawyers. Jessica is a certified family court mediator 
and enjoys volunteer work with the Upstate Mediation Center. Above all of these roles and 
distinctions, Jessica is most proud of her role as mom to her four-year-old twin boys and wife to her 
husband Cory. 

 
Sean P. Markham 
Markham Law Firm, LLC 

 

Sean Markham is certified by the South Carolina Supreme Court as a specialist in bankruptcy and 
debtor-creditor law as well as a circuit court mediator. Sean handles a wide range of business and 
consumer insolvency matters throughout the state of South Carolina.  Representations include 



bankruptcy matters, collections, settlement negotiations, and other matters related to 
debtor/creditor law.  Sean is a graduate of ECU and was a member of the first graduating class of 
the Charleston School of Law.  He is licenses in both North and South Carolina. Sean and his wife 
regularly foster Labrador retrievers for a local rescue for almost 15 years and have helped over 70 
dogs find forever homes. 

 
Nancy Jo Thomason 

Thomason & Pracht, LLP 
 

Nancy Jo Thomason was born in Columbia, where her father, Glenn W. Thomason, was finishing 
law school. Nancy Jo had a passion for the legal profession at a young age. She grew up in the legal 
community in Anderson watching her father and other lawyers try cases. Her legal education really 
started long before even graduating high school. 
After obtaining a BA in Journalism, from the University of South Carolina, Nancy Jo earned her Juris 
Doctorate from the University of South Carolina, School of Law. She has spent most of her 28 year 
practicing law in the Family Court. 

 
Robert N. Rosen 
Rosen Law Firm, LLC 

 

Robert N. Rosen is a partner in the Rosen Law Firm in Charleston. He received his B.A. degree in 
history from the University of Virginia in 1969, his M.A. degree in History from Harvard University 
in 1970, and his J.D. degree from the University of South Carolina School of Law in 1973. 
Mr. Rosen has served as Assistant Corporation Counsel for the City of Charleston and General 
Counsel for the Charleston County School District. He is a fellow of the American Academy of 
Matrimonial Lawyers and the International Academy of Matrimonial Lawyers. He is listed in The 
Best Lawyer in America and “Super Lawyers.” 
He has served on the Board of Editors of The Family Advocate, a publication of the Family Law 
Section of the American Bar Association, and as President of the South Carolina Chapter of the 
American Academy. 
He is the author of A Short History of Charleston, the best selling history of the city; Confederate 
Charleston: An Illustrated History of the City and the People During the Civil War; and The Jewish 
Confederates, all published by the University of South Carolina Press; Charleston: A Crossroads of 
History with Isabella Leland; Saving the Jews: Franklin D. Roosevelt and the Holocaust; and Straight 
Talk About South Carolina Divorce Law. 
Mr. Rosen has served on the boards of the South Carolina Historical Society, the Historic Charleston 
Foundation, and the American Jewish Historical Society. He was Chairman of the History 
Commission of the City of Charleston, President of the Jewish Historical Society of South Carolina, 
and President of the Fort Sumter-Fort Moultrie Historical Trust. 

 
Stephanie M. Brinkley 

Brinkley Law Firm, LLC 
 

As a 2010 graduate of the Charleston School of Law, Stephanie focuses her practice on the complex 
area of Assisted Reproductive Technology (ART) and related legal issues impacting future families.  
She is Vice Chair for the ART Division under the American Bar Association's (ABA) Family Law 



Section and manages its successful mentorship program.   Her professional memberships also 
include the Academy of Adoption and Assisted Reproduction Attorneys (AAAA), the American 
Society for Reproductive Medicine (ASRM), Resolve, and the Society for Ethics in Egg Donation and 
Surrogacy (SEEDS). She is also the co-author of Developing a Successful Assisted Reproduction 
Technology Law Practice, written with colleague Richard B. Vaughn, which is published by the 
American Bar Association. 
 
As part of her practice, Stephanie represents clients seeking to build their families through 
surrogacy and/or gamete donation.  She is also called upon to represent gestational carriers who 
have offered their services.  With greater frequency, Stephanie is consulted to advise families 
transitioning divorce after creating children through third party reproduction.  Parental disputes 
arising from genetic relationships (or lack thereof), misapplication of medical consent forms, and 
ownership rights of unused embryos are rising among divorce litigants.   

 
Jill E. M. HaLevi 

Office of Jill E.M. Halevi, Mediation & Legal Svc. 
 

Jill received her law degree from the University of Michigan, and she has been a member of the 
South Carolina Bar since 1995. She spent the first 10 years of her legal career as a county and then 
federal public defender, during which time she was active in the creation of the Charleston County 
Drug and Mental Health Courts. Jill spent two years working on legal issues relating to Israel, first 
at an organization dedicated to advocating and mediating on behalf of workers in employment 
disputes, and then as an attorney representing victims of terrorist attacks. Jill has been trained in 
civil, criminal, and family court mediation. She was also trained and worked as a Guardian ad Litem 
and in Collaborative Law. Jill served for many years on the South Carolina Bar Dispute Resolution 
Section Council, including a term as Chair of that Council. She was a co-founder of the MMCC as well 
as the Charleston Cooperative Family Law Association, where she currently serves as President and 
Chair, respectively. 

 
Emily G. Johnston 

Law Office of Emily G. Johnston 
 

Emily G. Johnston practices family law in Mount Pleasant, South Carolina and the surrounding 
Charleston low country area.  Emily attended MBA/JD school at UNC-Chapel Hill after graduating 
from UNC-Chapel Hill with a major in French. She spent her junior year in Montpellier, France. 
During law school and MBA school, she frequently saw famous basketball players on the Tar Heel 
team because the gym was in between the law and business schools. 
After graduating with her prized degree, Emily relocated to the Charleston area to be close to her 
parents who had retired on Kiawah Island. Kiawah remains one of her favorite places, but her 
favorite activity is hiking in the mountains near Caesars Head, South Carolina. She is the proud 
mother of a son and twin daughters. Emily loves practicing law and meeting and helping new 
people.  
Emily has focused on Family Court litigation throughout her 35-year career.  She is a certified 
mediator.  She actively promotes friendship amongst her peers and believes that we can all 
improve our working environment in family court. 

 



Kevin M. Barth 
Barth, Ballenger & Lewis, LLP 

 

Kevin was born and raised in Marion, South Carolina before attending college at Clemson 
University (graduating in 1979) and USC Law School (graduating in 1982).  Kevin is married to 
Donna Barth, whom he met in law school, in Domestic Relations of all things.  They have two 
children, Brendan, who practices law with Kevin and John Robert who is employed with Colonial 
Life.  They have three wonderful grandchildren, Taylor (7), Marshall (6) and Hampton (2), who are 
the highlight of their lives now.  Lastly, Kevin and Donna are the proud parents of two large 
bullmastiffs, Hettie and Ellie, both of whom think they are lapdogs. 
After law school, Kevin clerked for Honorable Ralph King Anderson, Jr.  for one year when Judge 
Anderson was on the circuit bench.  He has tried many cases throughout his career including a few 
murder cases and a death penalty case, but his practice has primarily been civil plaintiff’s trials and 
Family Court trials.  Lately, much of his practice has involved trying and mediating civil cases and 
mediating family court cases. 
Kevin has practiced with his current law firm, Barth Ballenger & Lewis since 1987.  During that 
time he has been lead counsel in six trials that resulted in verdicts in excess of $1,000,000 and was 
co-trial counsel in one that resulted in a $237,000,000 verdict.  He was President of the Florence 
County Bar Association and has served on numerous committees such as the Board of 
Commissioners on Grievances and Discipline, Fee Dispute Board, Supreme Court Commission on 
CLE’s and Specialization, Supreme Court ADR Long Range Planning Committee and the S.C. Bar 
Judicial Qualifications Screening Committee.  He has been rated AV by Martindale Hubbell every 
year since 1999 and a South Carolina Super Lawyer every year since 2010. 
The highlight of Kevin’s legal career occurred in the fall of 2019 when he was inducted into the 
American College of Trial Lawyers at its Vancouver, Canada meeting, an international invitation 
only organization which recognizes lawyers whose careers have consistently displayed excellence 
in ethics, civility, and competence as a trial lawyer. 
 

Jeremy Gilbert 
Dixon Hughes Goodman LLP 

 

Jeremy serves as a director in charge of the digital forensics lab in DHG’s Charleston, SC office and 
manages a team of data analytics professionals around the firm. 
Jeremy’s digital forensic experience includes extracting relevant data from computers, 
smartphones, and cloud accounts. Jeremy assists attorneys and clients with digital forensics and 
electronic discovery issues in a wide variety of matters, including intellectual property theft, 
improper computer use, hacking incidents, malware incidents, family law, personal injury, worker 
compensation, and financial fraud. 
Jeremy’s analytics experience includes assisting clients with fraud investigations, model validation, 
predictive analytics, fraud deterrence, class certification/decertification, wage and hour claims. 
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CUSTODY AGREEMENTS IN FAMILY COURT 
by 

MARIE-LOUISE RAMSDALE 

 

The two most important goals for drafting custody agreements: 

 

 1) How can you draft the agreement to help the parties avoid future conflict? 

 

 2) How can you draft the agreement so the terms are clear enough to be upheld 

by a Rule to Show Cause? 

 

Remember: You can always make your language better! 

 

I. Contract Law Applies: 

 

It is YOUR job to protect your client’s rights by writing clear, enforceable contracts! 

 

As restated in Gainey v. Gainey, 382 S.C. 414, 428 n.5 (Ct. App. 2009): 

In South Carolina jurisprudence, marital settlement agreements are viewed 

as contracts. Harris-Jenkins v. Nissan Car Mart, Inc., 348 S.C. 171, 177, 557 

S.E.2d 708, 711 (Ct. App. 2001); see also Pruitt v. S.C. Med. MalpracticeLiab. 

Joint Underwriting Ass'n, 343 S.C. 335, 339, 540 S.E.2d 843, 845 (2001) 

(enforcement of the terms of a settlement agreement is a matter of contract 

law); Mattox v. Cassady, 289 S.C. 57, 61, 344 S.E.2d 620, 622 (Ct. App. 1986) 

(applying the general rules of contract construction to a marital settlement 

agreement). 

 

This means agreements must be crafted with as much care and specificity as any other contract 

and the normal rules of contract interpretation apply. Our Supreme Court has held, “When a 

contract is unambiguous, clear and explicit, it must be construed according to the terms the parties 

have used. The judicial function of a court of law is to enforce a contract as made by the 

parties, and not to rewrite or distort, under the guise of judicial construction, contracts, the 

terms of which are plain and unambiguous.” Hardee v. Hardee, 355 S.C. 382, 585 S.E.2d 501 
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(2003)(citations omitted)(emphasis added). As the Court stated in Ellis v. Taylor, 316 S.C. 245, 

449, S. E. 2d 487 (1994), “courts must enforce an unambiguous contract according to the terms 

regardless of its wisdom or folly, apparent unreasonableness, or the parties’ failure to guard their 

rights carefully. It is not the job of the court to protect litigants from entering into unwise 

agreements.” (emphasis added).  Our Courts should do their best to give effect to Agreements and 

Court Orders exactly as they are written. “Unambiguous marital agreements will be enforced in 

accordance with their terms, while ambiguous agreements will be examined in the same manner 

as other agreements in order to determine the intention of the parties.” Lindsay v. Lindsay, 328 

S.C. 329, 337, 491 S.E.2d 583, 587 (Ct. App. 1997) (citing McDuffie, 313 S.C. 397, 438 S.E.2d 

239 (1993)).  

Story from the field: A judge stated that he could not enforce a “pro rata” split of uncovered 

healthcare expenses because “pro rata” what? 

 II. Jurisdictional Issues and Choice of Law  

If you are drafting an agreement in South Carolina for approval by a South Carolina Court, 

it will be governed by South Carolina law and your agreement should state so clearly. Many 

agreements contain the following provision: 

Governing Law: Both parties expressly agree that this Agreement was duly 

executed and delivered in the State of South Carolina and its terms and conditions 

shall be governed by and interpreted under the laws of the State of South Carolina, 

including but not limited to any disputes arising from this Agreement, and that the 

Family Court for the XXX Judicial Circuit shall retain jurisdiction for the resolution 

of and/or adjudication of any disagreement, dispute or action related thereto that 

may arise between the parties on account of this Agreement or other Order entered 

by agreement of the parties. Notwithstanding the foregoing, custody, visitation and 

child support shall be addressed under the law of the state with applicable 

jurisdiction pursuant to, as applicable the Uniform Child Custody Jurisdiction 

Enforcement Act (UCCJEA) and the Uniform Interstate Family Support Act 

(UIFSA). 
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Understand what this language means and that South Carolina law may not always control 

modification of custody or child support. 

III. Understand What is Modifiable and What is Not 

 Children’s Issues are Always Modifiable! As affirmed in Singh, regardless of what you 

put in the agreement, children’s issues are ALWAYS modifiable by the Court. “Today we clarify 

the issue by stating that family courts have continuing jurisdiction to do whatever is in the best 

interests of the child regardless of what the separation agreement specifies.” Singh v. Singh, 429 

S.C. 10, 26-27 (Ct. App. 2019) (emphasis in the original). 

IV. Enforcement Depends on the Clarity of Your Drafting (OR, IF IT IS NOT IN 

THE AGREEMENT IT DOES NOT EXIST!) 

 As explained in Moseley, once the Agreement is approved by the Court, it becomes an 

Order of the Court and is enforceable as such. Your job is to draft the Agreement with attention to 

detail and clear, definable obligations that the Court can enforce. See Spartanburg Buddhist Ctr. 

of S.C. v. Ork, 417 S.C. 601, 607, 790 S.E.2d 430, 433 (Ct. App. 2016) citing Phillips v. Phillips, 

288 S.C. 185, 188, 341 S.E.2d 132, 133 (1986) (“A court need go no further in reviewing the 

evidence in a contempt action when there is uncertainty in the commands of an order .... ‘The 

language of the commands must be clear and certain rather than implied.’” (quoting Welchel v. 

Boyter, 260 S.C. 418, 421, 196 S.E.2d 496, 498 (1973)). 

 You must nail the details of how the parties are going to operate going forward and specify 

what will happen in the absence of a future agreement. As Judge Williams tells us, you cannot 

enforce “agreements to agree.”  You must have a final decision-maker and clear directives to the 

parties as to how they are going to behave.   

V. Custody and Time-Sharing Tips 

A. Be Consistent: As with all good parenting, all good parenting agreements are  
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consistent!  Be sure that pickups and drop offs are at the same locations and at the same times of 

day! Include provisions for what happens on school holidays and half days. For example: 

Father’s Time: Father shall spend time with the children every other weekend from 

when school lets out on Thursday (or at 3:00 p.m. if school is not in session) until 

school resumes on Monday morning (or until 8:00 am on Monday if school is not 

in session); and he shall also have one weeknight during his off-weeks on 

Thursdays, from when school lets out (or 3:00 p.m. if school is not in session) until 

the next morning when school resumes (or until 8:00 a.m. if school is not in 

session.) 

 

Be consistent across holidays for pick up and drop off. And please address whether the 

schedule resets after holidays (preferably not except maybe at the end of the summer-see below). 

If there is more than one child, address whose school schedule the parties will follow: “The parties 

will follow the school schedule of the then-oldest child for all holidays and vacation time.” 

I prefer to exchange children on December 26 as children generally do not like moving on 

Christmas Day. Also, the Christmas vacation generally has two “parts,” not two “halves.” 

I “HATE” including any “holidays” like Halloween (it goes all month, omg!!), July 4, and 

parents’ birthdays. I feel the same way about children’s birthdays. Get along and agree to do dinner 

together or be difficult and make your child spend his birthday traveling back and forth like a ping-

pong ball.  

One favored trick for single weeks in the summer when the regular schedule continues 

except for each parent’s three weeks is to “steal” the other parent’s weekend as part of your single 

weeks. Let’s avoid that for those day-counting-obsessed clients out there: 

The School Year Parenting Time schedule shall continue throughout the summer except 

that each parent may have three weeks of time with the child each summer vacation (in 3, 

1-week increments or 1, 2-week increment and 1, 1-week increment). Single weeks shall 

run from Friday at 3:00 p.m. to the following Friday at 3:00 p.m. and shall include the 

parent’s regularly-scheduled weekend. 

 

I sometimes include:  
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The summer schedule shall end the Friday before school resumes at 3:00 p.m. when the 

child will be with [the primary custodial parent] until school resumes. [The non-custodial 

parent] shall have the first weekend after school resumes and the weekend schedule will 

alternate from there. 

 

And:  Mother’s selected summer weeks shall not include Father’s Day. 

B. Include Passport Provisions: 

Make sure the parties agree to cooperate in obtaining and renewing the children’s 

passports. Provide for who will keep possession of the passports and how they will be exchanged 

for international travel.   

The parties shall timely cooperate so that the children can obtain and renew their 

passports. Each parent shall pay one-half of the passport application fee. Mother 

shall initially keep the minor children’s passports and shall make them available to 

Father ten (10) days prior to his needing the passport(s) for travel. Once he has 

possession of the passports, Father shall keep them until he provides them to 

Mother when she requests them incident to travel. Thereafter, the passports shall 

be held by the parent who last used them until the other parent requests them for 

travel, at which time they shall be provided to the other parent. Without express 

prior approval in writing from the other party, neither party shall travel with the 

children to a country that is not a signatory to the Hague Convention or to any 

country or region for which the U.S. State Department has issued a Travel Warning 

higher than the equivalent of what is termed in October 2021 as Level 2. If either 

parent loses the passports, that parent shall pay for replacement of the passports, 

including any expedited fee necessary so that the other parent can travel as 

scheduled. The parties agree that the minor children shall be enrolled in the U.S. 
Department of State’s Children’s Passport Issuance Alert Program (“CPIAP”). 
 

C. Always Include a State of Emergency Provision: 

 

We have learned the hard way that hurricanes and pandemics can cause no end of 

problems between feuding parents. You should always include a provision for who decides 

what happens with the child during the emergency: 

 

In the event of an impending natural disaster, public health crisis, or similar public 

emergency, Father shall have final decision-making authority as to the 

arrangements for the child’s evacuation, sheltering-in-place, or similar protective 

measures subject to his duty to consult with Mother in advance. Any time missed 

by one parent due to a state of emergency shall be made up at the time of that 
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parent’s choosing (excepting holiday or school vacation time) within six months of 

the end of the state of emergency. 

 

OR: 

 

In the event of a state of emergency and/or mandatory evacuation, the parents shall make 

every effort to continue the regular parenting schedule. However, if a parent chooses to 

evacuate with the children pursuant to a government-issued mandatory evacuation or state-

of-emergency order, the other parent shall receive make-up time on dates of the non-

evacuating parent’s choice within one month of the evacuating parent’s return. The parent 

evacuating must return within three days of the end of the controlling emergency order. A 

parent evacuating with the children must keep the other parent informed of the travel plan 

and the full address of where the evacuating party and children are staying during the period 

of evacuation.  

 

D. Always have a Final Decision Maker:  

You cannot leave it up to the parties to make decisions without one of them being a tie-

breaker.  Children’s needs are evolving, and circumstances change. The parties should consult but 

you must provide for one of them to make a decision in the event they do not agree.   

Note! You may not delegate decisions to third parties such as therapists or 

arbitrators.  While parties are free to contract away their rights on most matters, South Carolina 

currently has no special arbitration act applicable to domestic matters and you cannot bind 

parents to arbitration on children’s issues. “[T]he question we must decide is whether the family 

court—upon the request of the parents—can delegate its duty to determine the best interest of 

children to a private individual. We find it cannot.” Singh v. Singh, 429 S.C. 10, 19 (Ct. App. 

2019). “Longstanding tradition of this state places the responsibility of protecting a child's 

fundamental rights on the court system.” Id. at 23.  This means you cannot delegate to a private 

arbitrator final decisions regarding child support and custody matters. 

I read this to mean that you cannot say, for example, the parents will follow the 

recommendations of the child’s treating healthcare provider as a work around on healthcare 

decisionmaking. 
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If you are going to agree to a duty to consult, consider including a provision requiring the 

consulted parent to respond within 48 hours on all non-emergency matters. I am a huge fan of Our 

Family Wizard for communications between parents-especially because it is easier to track than 

innumerable screenshot emails when drafting a Rule! 

Extracurricular Sample Language: 

Mother shall not enroll the children on Father’s time without Father’s consent in 

more than one activity, which must be a group activity such as soccer or a theater 

group. For such activity the schedule must be made by a third party. However, both 

parents will reasonably support the children’s extracurricular involvement based 

upon the children’s expressed interests. The parent signing the child up for the 

activity shall ensure that the other parent is placed on all relevant parental 

notification lists so that both parents are aware of the schedule, schedule changes, 

etc. 

Religion Sample Language:  

The parties agree that the children shall be raised in the Catholic Church. This does 

not obligate a parent to take a child to church or a religious activity on that parent’s 

time unless it is for confirmation activities. If a confirmation activity is missed, the 

parent on whose time it shall arrange with the church to make up the activity so that 

confirmation can proceed as scheduled. 

 

E. Define Everything!   

When providing for uncovered healthcare expenses, define what those are. Do not assume 

“medical” expenses include glasses, orthodontia, therapy, and the like. You must also provide a 

mechanism and time by which the paying party submits the invoice to the other and specify a time 

for payment of the other parent’s share.  

Mother shall pay 35% and Father shall pay 65% of the minor children’s reasonable and 

necessary uncovered healthcare expenses (such term to include medical, dental, 

orthodontic, prescription, counseling, therapy (including speech, physical, and 

occupational therapy) psychoeducational evaluation (not to exceed one every five years 

without agreement), and eye care/wear costs). Acupuncture and massages are not 

considered a reasonable and necessary medical expense unless prescribed by the child’s 

treating physician for the ailment for which acupuncture or massage is being prescribed. 

Reimbursement from one party to the other shall be made within thirty (30) days of 

documentation of any uncovered expense being presented for reimbursement. A party shall 

request reimbursement and provide documentation of an uncovered expense within thirty 
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(30) days of incurring an expense or the right to recover shall be waived. Non-

prescription/over-the-counter medications and supplies are not eligible for reimbursement. 

Should either party’s share for any one-time expense with a provider be greater than 

$250.00, a party may work out a payment plan for his/her share of that expense with the 

provider provided that the terms of the payment plan are timely met such that treatment is 

not delayed, interrupted, or discontinued and provided that the other parent is given notice 

of the payment plan and its terms.   

 

Also: Require the parent who carries insurance to at all times ensure the other parent has current 

copies of the children’s health insurance cards. 

 

Also: I hate the first $250.00 provision; it is cumbersome and the primary parent hates it. I would 

rather adjust the percentages for reimbursement. If you do have this provision, state when it starts. 

It does not make sense if an agreement starts in November for the last two months of the year; 

make it effective the next calendar year. 

 

Define what “overnight” means and don’t use vague terms like “violent content.”  What’s 

wrong with this provision? 

The parties shall use their best efforts to preserve a morally appropriate environment for 

their child and shall not expose the child to violent or criminal conduct or to overnight 

guests to whom they are not married and with whom they could reasonably be considered 

to be romantically involved when the minor child is in their care. 

 

What are best efforts? 

 

What is morally appropriate?  

 

What is exposure to violent or criminal conduct? 

 

What does overnight mean? 

 

What about this one: 

 
Neither parent shall engage in any conduct or activity while in the presence of their minor 
child that might, in any manner, jeopardize and/or compromise the safety, health and/or 
welfare of their minor child. 
 

How would you enforce this one?  Would speeding count? How about exposure to second-hand 

smoke at an outdoor venue? What about feeding the kids chicken nuggets? 

F. College Expenses: 
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Just don’t do it! Our courts rarely order post-majority support and you should not be 

binding your client to pay things your client would not otherwise be obligated to pay. In McLeod 

v. Starnes, 396 S.C. 647, 723 S.E.2d 198 (2012), the South Carolina Supreme Court overruled 

Webb v. Sowell, 387 S.C. 328, 692 S.E.2d 543 (2010)(that had overruled Risinger v. Risinger, 273 

S.C. 36, 253 S.E.2d 652 (1979)). In McLeod, the Supreme Court held that the State has a legitimate 

interest in protecting the children of divorced parents from the ill-will often engendered by 

acrimonious family break-ups and held that our judges can now again order non-custodial parents 

to help pay for college expenses. In so ruling, the Court placed a heavy emphasis on the State’s 

interest in protecting the children of divorced families from “the acrimony of marital litigation 

impact[ing] a parent’s normal sense of obligation towards his or her children.”  

 Based on the possibility that some parents, when deprived of the custody of their children, 

might retaliate against the custodial parent by refusing to assist the child with college expenses, 

the Court has reinstated the law of Risinger v. Risinger, 273 S.C. 36, 253 S.E.2d 652 (1979).  Under 

Risinger and its progeny, a family court judge may require a “parent to contribute that amount of 

money necessary to enable a child over 18 to attend high school and four years of college, where 

.  .  .  there is evidence that: (1) the characteristics of the child that indicate he or she will benefit 

from college; (2) the child's actual demonstration of the ability to do well, or at least make 

satisfactory grades; (3) the child's inability to otherwise go to school; (4) the parent's financial 

ability to help pay for such an education; (5) the availability of grants and loans; and (6) the ability 

of the child to earn income during the school year and while on vacation. Risinger; Bull v. Smith, 

299 S. C. 123, 382 S. E. 2d 905 (1989); Wagner v. Wagner, 285 S. C. 430, 329 S. E. 2d 788 (Ct. 

App. 1985); Crenshaw v. Thompson, 280 S. C. 203, 311 S. E. 2d 742 (Ct. App. 1984) (stating that 

a child owes a duty to minimize colleges expenses); Hughes v. Hughes, 280 S. C. 388, 313 S. E. 

http://scholar.google.com/scholar_case?case=10625472295066396329&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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2d 32 (Ct. App. 1984)(an emancipated child has a duty to help minimize college expenses when a 

parent’s financial support for these expenses is sought through the family courts); Bearden v. 

Bearden, 272 S. C. 378, 252 S. E. 2d 128 (1979) (noting that the child must still apply himself to 

his college education). 

 With the wide availability of student loans, the custodial parent will have an uphill battle 

proving these factors.  In Kelly v. Kelly, 310 SC 299, 423 SE 2d 153 (Ct. App. 1992), a mother 

appealed a post-divorce family court order directing her to contribute towards the college expenses 

of an emancipated son in father’s custody. The Court of Appeals stated that, based upon its view 

of the preponderance of the evidence, the Court was not convinced that the mother had the financial 

ability to help pay for the son’s college education and that a parent cannot be ordered to pay for 

college expenses when doing so would impose an undue hardship on the parent. In Kelly, the Court 

also noted that the son had made no attempt whatever to apply for educational loans. 

College expenses, medical bills post-majority, cars, cell phones, and the like should not be 

included in agreements. Non-litigating parents are not obligated to these expenses so why make 

your client be! In fact, it is best not to commit to anything post-high school. You have no way of 

knowing what your client’s financial position will be when the children go to college and there is 

no reason to contractually obligate them to do things other non-divorced parents are not required 

to do.  If you are going to provide for college expenses, make sure you define what they are and 

put a cap on what your client will be obligated to pay. 

Do not forget about 529 Plans. While you should not obligate your client to contribute to 

them, if they exist they are a source of funds to the controlling party.  

Yearly upon Wife’s request, Husband shall provide Wife with a complete current end-of-

the-year statement for each of these four (4) accounts. Except to pay post-high school educational 

costs of the parties’ children directly to an institute of higher learning and with prior notice to 

Wife together with documentation of such costs, Husband shall not spend any monies from these 
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accounts without Wife’s consent. Any monies remaining in these accounts-net after taxes-when 

the youngest child turns 23 shall be equally divided between the parties. 

 

(P.S. If it is my client, I have the documents provided upon request. I have similar language 

as to required life insurance, to include proof the policy is current and meets the agreement’s 

terms as to beneficiary and death benefit.) 

 

 

G. Be Practical with Electronic Visitation: 

Do not set your client up to be in contempt. Daily phone calls are impractical and 

disruptive. Young children are not able to have private conversations because they need help using 

the technology. Agreements as to electronic access need to be specific and actually doable by the 

custodial parent. 

The parties are permitted to contact the child via telephone including FaceTime 
once every other day between 7:00 a.m. and 8:00 p.m.  when she is not in that 
parent’s care and the parent with the child shall make arrangements for the child 
to be available and shall not interfere unreasonably in the parent-child 
communications. The parents acknowledge that on occasion a call may be missed, 
but that shall be the infrequent exception.  The child shall be permitted to contact 
the other parent at any age-appropriate and reasonable times. Neither parent shall 
use the electronic visits with the child to discuss adult issues or this litigation with 
the other parent. Should the parents need to communicate about adult issues, they 
shall do so respectfully and away from the child on the OFW platform. Further, 
neither parent shall give the child access to any electronic device that contains the 
correspondence (e-mails, texts, OFW messages, or other) or communications 
between the parties. 

 

H. Taxes-Children 

 

PLEASE ADDRESS WHICH PARENT CLAIMS WHICH CHILD 
ALTHOUGH FEDRAL LAW CONTROLS 

(AKA “If it is not in the agreement it does not exist.”) 

 

Beginning with the 2021 tax year, Wife shall be entitled to claim the parties’ 

children as dependents on her taxes each year and to take on her taxes all other 

benefits available including, but not limited to, the child tax credit, additional child 

tax credit, and child and dependent care credit. Mother shall be entitled to receive 

any federal stimulus monies or advance tax credits related to or paid to either parent 

due to the children. 
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OR 

Starting with the 2021 tax year, Mother shall be entitled to claim the parties’ 

youngest child as a dependent on her taxes each year and to take on her taxes all 

other benefits available to the custodial parent including, but not limited to, the 

child tax credit, additional child tax credit, and child and dependent care credit, and 

Starting with the 2021 tax year, Father shall be entitled to claim the parties’ oldest 

child as a dependent on his taxes each year and to take on his taxes all other benefits 

available to the custodial parent including, but not limited to, the child tax credit, 

additional child tax credit, and child and dependent care credit. The parties shall 

alternate claiming the parties’ middle child as a dependent on taxes, with Mother 

claiming this child in odd-numbered tax years and Father claiming the child in 

even-numbered tax years. Once the parties’ oldest child can no longer be claimed 

as a dependent, then Mother shall be entitled to claim the parties’ youngest child 

and Father shall be entitled to claim the parties’ middle child. Once only one (1) 

child is eligible to be claimed, the parents shall alternate the benefit with Mother 

taking the benefit in the first tax year that only one (1) child is eligible. Each party 

shall timely sign all documents required by the IRS to enable either parent to take 

the tax benefits as to the children contemplated herein. Further, should a parent not 

be able to benefit from claiming a child on his/her taxes, the benefit shall be given 

to the other parent, with notice of the benefit availability being given no later than 

March 15 of each year as to the prior calendar tax year. 

VI. M.L.’s OCD Final Checks  

 A. Use the same naming conventions throughout your agreements. List the parties in 

the same order throughout. Have them initial and sign in the same order. 

B. Check your numbering, formatting, headings, and page breaks.  For example, does 

a heading say “Health Insurances and Life Insurance” when life insurance is not required in this 

case? 

C. Run spell check but do not rely on it. “Marital” is easily “martial.” Omitted words 

are not caught. Folks are paying you a great deal of money. Do not cut corners and leave them 

with sloppy work. 

VII.  Famous Last Words: 

Other things to think about including in custody agreements: 

 1. Overnight ROFR 

 2. If there are only two tickets to a child’s event, each parent shall have one. 
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 3. Any step-parent shall not be referred to as “Mom” or “Dad” or the like. 

 4. Avoid the shaved-off blond curls: [Custodial parent] shall have the sole right to 

cut or otherwise alter the normal appearance of the child’s hair.  

 5. Also, [Custodial parent] shall have sole right to determine when the child’s ears 

shall be pierced. The child shall not have more than one piercing per ear without the agreement of 

both parents. The child shall not get a permanent tattoo without the consent of both parents. 

 

Now, aren’t we all glad we do family law?!?!?!? 

  

  



 
 
 

ADR Issues 
 
 
 
 
 

Chris Paton 
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ADR Issues in Drafting Agreements 
By Chris Paton 

 
1. Overview of Alternative Dispute Resolution in SC: the ADR Rules and the Uniform 

Arbitration Act 

a. “South Carolina Court-Annexed Alternative Dispute Resolution Rules: Rule ___, 
SCADR.”  (Rule 268 of the Appellate Court Rules lays out proper names for the 
rules) – Pertinent Provisions for Family Court Practitioners: 

i. Rules 1 and 3 of the ADR Rules 

1. “These rules shall be construed to secure the just, speedy, 
inexpensive and collaborative resolution in every action to which 
they apply.” 

2. Rule 1(a): the rules apply to family court cases in all counties 

a. Exceptions are under Rule 3: 

i. special proceedings, or actions seeking 
extraordinary relief such as mandamus, habeas 
corpus, or prohibition 

ii. requests for temporary relief; 

iii. appeals 

iv. contempt of court proceedings 

v. family court cases initiated by the South Carolina 
Department of Social Services 

vi. cases that have been previously subjected to an ADR 
conference, unless otherwise required by this rule 
or by statute 

3. Rule 3 also says we must mediate “all contested issues in domestic 
relations actions filed in family court, except for cases set forth in 
Rule 3(b) or (c)” BUT “the parties may agree, in lieu of mediation, 
to conduct an arbitration or early neutral evaluation under these 
rules.” 

4. Of course, we can move to waive mediation or move to compel it 
under Rules 3(c) or (d) 
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ii. Rule 4 – requires that if the mediator is not certified “he or she must 
disclose the lack of certification and obtain written consent from all parties 
to the ADR Conference on a form approved by the Supreme Court or its 
designee” 

1. Appendix C contains the appropriate form: “Consent to Selection 
of Uncertified Neutral” 

iii. Rule 5: 

1. (d) - ADR conferences are private. Other persons may attend only 
with the permission of the parties, their attorneys and the 
mediator. 

2. (g) The case shall not be docketed in family court for trial until a 
Proof of ADR is filed. 

3. (h) if all parties and the mediator agree, ADR can be done through 
Online Dispute Resolution 

iv. Rule 6(b): all parties and their counsel must physically attend unless 
everyone agrees otherwise 

v. Rule 6(g): “Parties must participate in at least three (3) hours of mediation 
unless an agreement is reached sooner. Upon the parties reaching an 
agreement, the mediator shall provide a Memorandum of Agreement to 
the parties, attorneys of record, and guardians ad litem of record” 

vi. Rule 7(e): “It is the duty of the mediator to timely determine when the 
mediation is not viable, that an impasse exists, or that the mediation 
should end. A mediation cannot be unilaterally ended without the 
permission of the mediator.” – no need to do three hours if impasse is clear 
before then 

vii. Rule 7(f): mediator must file proof of ADR wit 202734h court within 10 days 

viii. Rule 8 governs confidentiality: IN A NUTSHELL: 

1. Everything done, said or exchanged in mediation is confidential, 
BUT with regard to documents, only those documents “created 
solely for use in the mediation or received by a mediator while 
serving as a mediator” – consistent with Rule 8(h) “Information that 
would be admissible or subject to discovery does not become 
inadmissible or protected from discovery by reason of its disclosure 
or use in a mediation.” 
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2. Also, “Upon the signing by the parties of an agreement reached 
during mediation, confidentiality is waived as to the terms of the 
agreement, unless otherwise agreed to by the parties.” 

a. Means that the agreement or memorandum of agreement 
signed is NOT confidential 

ix. Rule 9 says mediator fees are split evenly unless ordered or agreed 
otherwise 

x. Rule 10 – allows a Court to issue sanctions for violation of the ADR rules 
“including, but not limited to, the payment of attorney's fees, neutral's 
fees, and expenses incurred by persons attending the conference; 
contempt; and any other sanction authorized by Rule 37(b), SCRCP” 

1. Rule 37(b), SCRCP allows powerful sanctions like 

a. “An order that the matters . . . or any other designated facts 
shall be taken to be established for the purposes of the 
action” 
 

b. “An order refusing to allow the disobedient party to support 
or oppose designated claims or defenses, or prohibiting him 
from introducing designated matters in evidence” 
 

c. “An order striking out pleadings or parts thereof, or staying 
further proceedings until the order is obeyed, or dismissing 
the action or proceeding or any part thereof, or rendering a 
judgment by default against the disobedient party” 
 

xi. Rule 11 governs participants’ duties at arbitration – same rule as mediation 
about attendance – all parties and counsel must attend in person unless 
agreed otherwise 

xii. Rule 12 concerns non-binding arbitrations – important point is you need 
to explicitly state an arbitrating is “binding” – otherwise it is non-binding 

1. Binding arbitrations covered by the Uniform Arbitration Act 

xiii. Rule 14 governs “Early Neutral Evaluations” 

1. I have done this one time in my career – just the two attorneys and 
the neutral – successful if all three get along 

2. Confidential process 
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3. Proof of ADR filed within 10 days

b. Uniform Arbitration Act – SC Code §§ 15-48-10 et seq.

i. FIRST IMPORTANT POINT: notice on arbitration agreement or consent
order:

1. “Notice that a contract is subject to arbitration pursuant to this
chapter shall be typed in underlined capital letters, or rubber-
stamped prominently, on the first page of the contract and unless
such notice is displayed thereon the contract shall not be subject
to arbitration.”

NOTICE: THIS [AGREEMENT/CONSENT ORDER] CONTAINS PROVISIONS 
REQUIRING BINDING ARBITRATION PURSUANT TO THE UNIFORM 
ARBITRATION ACT, S.C. CODE §§ 15-48-10 et seq., AS MODIFIED HEREIN 

ii. SECOND IMPORTANT POINT: you probably do not want to just let the Act
apply – you want to streamline your process – otherwise you end up with,
for example, a panel of three arbitrators under § 15-48-30

iii. So, for example, here is a draft provision based on Marie-Louise
Ramsdale’s arbitration provision, and I believe hers is based on Alex Cash’s
arbitration provision:

ARBITRATION 

Wherever arbitration is contemplated by this Agreement, the procedures set 
forth in this provision shall apply first, and the provisions of the Uniform Arbitration 
Act, S.C. Code §§ 15-48-10 et seq., shall apply unless modified by this provision. 
The parties shall, if requested by either party, immediately schedule and complete 
as soon as it can be scheduled a binding arbitration session with ___________ or 
another arbitrator upon whom the parties can agree.  Both parties agree that the 
Arbitrator shall have the right to conduct any informal proceeding that s/he deems 
reasonable and to make a final binding decision on the disputed issue(s) after each 
party has an opportunity to discuss their concerns with the Arbitrator and provide 
the Arbitrator with information concerning the matter.  The Arbitrator shall have the 
right to call and speak with any witnesses that the parties may request incident to the 
Arbitrator’s decision, if necessary.  The Arbitrator shall issue an Arbitration Award 
and the parties agree and confer continuing jurisdiction upon the Family Court of 
the _______ Judicial Circuit to have the Arbitration Order confirmed, filed, and 
judgment entered upon the award for enforcement purposes.  Upon the confirmation 
of the Arbitration Award by the Family Court, the parties agree that it shall have the 
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effect of a final, binding order enforceable under the contempt powers of the Court.  
The parties agree to submit themselves to the jurisdiction of the Court for 
confirmation of the Award and enforcement of any Arbitration Order and 
acknowledge their limited rights to challenge or appeal an Arbitration Award or an 
Arbitration Order under the Uniform Arbitration Act, S.C. Code §§ 15-48-10 et seq.  
The parties shall equally pay in advance half the costs of the Arbitrator for arbitrating 
any matter.  The Arbitrator [does / does not] have the authority to award attorneys’ 
fees or require either party to reimburse the other for the Arbitrator’s fees.  The 
parties stipulate that this arbitration clause does not relate to interstate commerce 
and that the Federal Arbitration Act shall not apply.  The parties further acknowledge 
and understand that this Agreement, once approved by the Court, shall become an 
Order to Arbitrate pursuant to the terms set forth herein. 

iv. Here is an example of a personal property provision triggering arbitration 
if the issue cannot be resolved between the parties: 

Personal Property:  Husband and Wife intend to divide all marital personal 
property between them equally or otherwise to their mutual satisfaction.  Should the 
parties not be able to resolve the division of marital personal property (as evidenced 
by a signed document between them) on or before _________, the division shall, at 
the request of either party, immediately be submitted to binding arbitration pursuant 
to the procedure at Paragraph ___ below, so that the arbitrator can affect an equitable 
division of the personal property.  Once divided, whether by agreement or 
arbitration, Husband and Wife shall respectively relinquish all right, title, and 
interest in and to each other’s personal property.  Each item properly set aside and 
transferred to Husband or Wife is assigned to and taken by him or her with all 
encumbrances and other obligations to which such items may be subject.   Each party 
shall pay and discharge all such encumbrances and obligations and hold the other 
free and harmless therefrom. 

2. What Can we Arbitrate? 

a. We CAN arbitrate property and alimony issues – ADR rules on their face permit 
this: 

i. Rule 3(a) requires that "all contested issues in domestic relations actions 
filed in family court" be subject to mediation unless the parties agree to 
conduct arbitration; 

ii. Rule 4(d)(1) states, "[i]f there are unresolved issues of custody or visitation, 
the court may . . . order an early mediation of those issues upon motion of 
a party or upon the court's own motion");  
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iii. Rule 4(d)(2) states "the parties may submit the issues of property and 
alimony to binding arbitration in accordance with subparagraph (5)";  

iv. Rule 4(d)(5) notes that, "[i]n lieu of mediation, the parties may elect to 
submit issues of property and alimony to binding arbitration in accordance 
with the Uniform Arbitration Act, S.C. Code Section 15-48-10 et. seq."). 

b. Based in part on these ADR rules, the South Carolina Supreme Court last month 
held “arbitration of children's issues is not permitted.”  Singh v. Singh, No. 28057, 
2021 S.C. LEXIS 120, at *11 (Sep. 8, 2021) (COPY OF DECISION AT END OF OUTLINE) 

i. Earlier decision of the Court of Appeals, Kosciusko v. Parham, 428 S.C. 481, 
505, 836 S.E.2d 362, 375 (Ct. App. 2019), held that, because the family 
court lacks subject matter jurisdiction to permit the arbitration of 
children’s issues, a party cannot be held in contempt for violating an order 
confirming an arbitration award concerning child-related issues 

3. What can we use arbitration to address in a final agreement? 

a. Personal property – do not pay an attorney hundreds of dollars per hour to argue 
over the TV 

b. Alimony modification?  Why not.  Recently tried an alimony modification case – 
Woods case – second modification trial, and the first was followed by an appeal 

i. Payor spouse’s fees and costs considered against the two reductions he 
got over a 22-year period ended up being about a wash – arbitration can 
speed a modification up and reduce the cost and, of course, there 
generally is no appeal 

c.  In a case that does not involve children – arbitrate the whole thing 

d. Attorney fees and Costs – I know of no prohibition – if you want to include fees 
and costs as an issue ensure it is addressed in your arbitration order 

e. How about the duty to maintain life insurance? – address it is your arbitration 
order – make it modifiable based on a substantial and unforeseen change of 
circumstances 

f. How about modification of a property settlement that is paid in installments under 
a note? – address it in your arbitration order - make it modifiable based on a 
substantial and unforeseen change of circumstances 

i. Client trapped by a property settlement made when he was doing well, 
then he went bankrupt 
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4. In sum, 

a. Understand how arbitration works under our rules 

b. Know what you can arbitrate 

c. Spend time crafting your language for the arbitration order or the arbitration 
provision in your agreement – you could end up 20 years down the road being 
your client’s hero for saving him or her form full blown litigation 
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JUSTICE HEARN: The question presented in this case is whether South Carolina 
law permits issues relating to child custody and visitation to be submitted to binding 
arbitration with no oversight by the family court and no right of review by an 
appellate tribunal. We believe the answer is clearly and unequivocally no.  

FACTS/PROCEDURAL HISTORY 

After nearly seventeen years of marriage, Respondent Simran Singh (Mother) 
and Petitioner Gunjit Singh (Father) separated in January of 2012.  They 
subsequently entered into a settlement agreement later that year which resolved all 
issues arising from their marriage, including custody and visitation matters involving 
their two children, then aged eleven and two.1  Pursuant to that agreement, Mother 
received primary custody, and the parties consented to submit any future disputes 
regarding child support or visitation to a mutually agreed-upon arbitrator, 
specifically providing that his or her decision would "be binding and non-
appealable." The family court approved the agreement and granted the parties a 
divorce in February of 2013. 

Approximately nine months later, Father filed an action in family court 
seeking modification of custody, visitation, and child support, alleging Mother had 
violated a provision of the agreement when she failed to return to South Carolina 
with the children after embarking on a cross-country tour as a motivational speaker. 
From January through August of 2014, four family court judges issued decisions— 
one dismissing Father’s complaint due to the parties' decision to arbitrate; a second 
issuing a consent order to arbitrate; and two approving amended agreements to 
arbitrate. The agreements contained the following provision: "The parties fully 
understand that the decision of the Arbitrator is final and binding upon them and that 
they do not have the right to apply to this Court or to any other Court for relief if 
either is unsatisfied with the Arbitrator's decision."2 

1 The parties' older child is now emancipated. 
2 Our review of the settlement agreement and the subsequent agreements to arbitrate 
reveals that each amended version strengthened the arbitration provisions.  For 
example, the settlement agreement approved by the family court in February 2013 
provided for arbitration of future disputes pertaining to child support, relocation, and 
visitation, but it did not specifically address custody.  Further, the family court judge 
stated this on the record during the hearing on the approval of the settlement 
agreement: 



 

 

                                        
 

 

 
 

 

 
 
 

The two judges who ruled on the amended agreements found them to be "fair 
and equitable" as well as enforceable by the court.  The arbitrator—a well-respected 
Charleston family law attorney and mediator—issued a "partial" arbitration award 
in August, finding a substantial and material change of circumstance affecting the 
welfare and custody of the minor children, and awarding Father temporary custody.  
A thirty-two-page final arbitration award was issued the next month, awarding 
custody to Father. A fifth family court judge issued an order in January of 2015 
confirming both the partial and final arbitration awards.  

However, within days of the arbitrator's final award and months before the 
family court approved it, Mother—represented by new counsel—filed a motion for 
emergency relief, asking the court to vacate the arbitration awards and the prior court 
orders approving the parties' agreements to arbitrate.  Following a hearing on that 
motion, the court issued an order confirming both the partial and final arbitration 
awards "with finality" and denied the motion seeking to vacate the awards as 
premature. It thus appears that four different family court judges approved—at times 
apparently without a hearing—the parties' agreements to arbitrate the issues 

[A]s to that part of your agreement which deals with your two children, 
I want you to understand that even if I approve this agreement, if there 
happens to be some change in circumstances in the future, either of you 
may be able to come back before me, or another judge, and ask the court 
to make changes in that part of the agreement. 

In January of 2014, following the Father's request for modification of custody, the 
family court approved an agreement to arbitrate the issues—including custody—and 
additionally stated that the arbitrator's decision was final and not appealable.  In 
March, the parties amended their agreement to arbitrate, which was approved by the 
family court, by reiterating the finality of the arbitrator's decision and adding a 
$10,000 monetary penalty as a consequence of challenging that decision.  In August, 
the family court approved a supplemental amended agreement to arbitrate, which 
retained the aspects above in addition to a new provision acknowledging the 
arbitration rules do not expressly authorize arbitration of children's issues, but 
releasing any potential claims against the arbitrator or the parties' attorneys for 
exceeding "their authorization and/or the authorization of the applicable ADR rule 
of the Family Court."  Thus, both the scope of the issues subject to arbitration and 
the parties' implicit recognition of the uncharted legal territory of arbitrating 
children's issues expanded from the time of the settlement agreement to the 
supplemental amended agreement to arbitrate.  



  

 

 
 

 

 

 

                                        

 

 

involving the children, and a fifth judge confirmed the validity of the arbitration 
award. 

Thereafter, Mother filed five separate Rule 60(b)(4), SCRCP, motions to 
vacate all the orders approving the parties' agreements to arbitrate.  Although Mother 
requested the motions be consolidated for a hearing before a single judge in the 
interest of judicial economy, that motion was denied.  Five separate hearings ensued, 
all of which ultimately resulted in orders denying mother’s motions.  Mother 
thereafter filed five notices of appeal from orders denying her motions, and the court 
of appeals consolidated them.  The court of appeals issued its unanimous decision in 
December of 2019, holding that the parties could not divest the family court of 
jurisdiction to determine issues relating to custody, visitation, and child support. 
Singh v. Singh, 429 S.C. 10, 30, 837 S.E.2d 651, 662 (Ct. App. 2019).3  One month 
prior thereto, another panel of the court of appeals issued a decision in Kosciusko v. 
Parham, 428 S.C. 481, 505, 836 S.E.2d 362, 375 (Ct. App. 2019), holding the family 
court did not have subject-matter jurisdiction to approve the binding arbitration of 
children's issues.4 We granted certiorari in this case because the court of appeals 
based its decisions on slightly different grounds, and affirm as modified.  

ISSUE 

Did the court of appeals err in concluding the family court could not delegate 
its exclusive jurisdiction to determine the best interest of the child? 

STANDARD OF REVIEW 

Generally, appellate courts review the decision of the family court de novo, 
with the exception of evidentiary and procedural rulings. Lewis v. Lewis, 392 S.C. 
381, 386, 709 S.E.2d 650, 652 (2011); Stoney v. Stoney, 422 S.C. 593, 595 n.2, 813 
S.E.2d 486, 487 n.2 (2018) ("Lewis did not address the standard for reviewing a 
family court's evidentiary or procedural rulings, which we review using an abuse of 
discretion standard."). While this consolidated appeal results from multiple orders 
denying Mother's Rule 60(b) motions, the underlying question stems from the family 

3 We note the court of appeals concluded the $10,000 penalty provision was 
"astonishing." Because neither party has challenged the monetary penalty before us 
on appeal, we express no opinion as to whether that provision is enforceable.
4 Following the issuance of the court of appeals' decision in Kosciusko, the parties 
in that case apparently settled their differences and no petition for certiorari was 
filed. 



 
 

  

 

 

 

court's legal authority to delegate its jurisdiction to an arbitrator, which is a question 
of law for the Court to review de novo. 

DISCUSSION 

We begin our analysis with the recognition that family courts are statutory in 
nature and therefore possess only that jurisdiction specifically delegated to them by 
the South Carolina General Assembly, which was granted authority over these issues 
in Article V, section 12 of the South Carolina Constitution.  Pursuant to that 
constitutional grant of authority, the General Assembly created the family courts and 
established the parameters of their jurisdiction.  S.C. Code Ann. § 63-3-530 (2010 
& Supp. 2020) (stating the family court has exclusive jurisdiction over forty-six 
matters listed); State v. Graham, 340 S.C. 352, 355, 532 S.E.2d 262, 263 (2000) 
("The family court is a statutory court created by the legislature and, therefore, is of 
limited jurisdiction.").  Accordingly, the family court's jurisdiction is "limited to that 
expressly or by necessary implication conferred by statute."  Graham, 340 S.C. at 
355, 532 S.E.2d at 263. Significantly, subsection 63-3-530(39) provides the family 
court with exclusive jurisdiction: 

[T]o require the parties to engage in court-mandated mediation 
pursuant to Family Court Mediation Rules or to issue consent 
orders authorizing parties to engage in any form of alternate 
dispute resolution which does not violate the rules of the court 
or the laws of South Carolina; provided however, the parties in 
consensual mediation must designate any arbiter or mediator by 
unanimous consent subject to the approval of the court[.] 

S.C. Code Ann. § 63-3-530(39) (2010) (emphasis added).  While this provision 
envisions arbitration in some areas, our court rules and jurisprudence confirm that 
children's matters are not within the ambit of issues subject to arbitration.  

Our Alternative Dispute Resolution Rules (ADR) contemplate both mediation 
and arbitration of family court matters, but implicitly limit binding arbitration to 
issues of property and alimony. See Rule 3(a), SCADR (requiring "all contested 
issues in domestic relations actions filed in family court" be subject to mediation 
unless the parties agree to conduct arbitration); Rule 4(d)(1), SCADR (providing "[i]f 
there are unresolved issues of custody or visitation, the court may . . . order an early 
mediation of those issues upon motion of a party or upon the court's own motion") 
(emphasis added); Rule 4(d)(2), SCADR (stating "the parties may submit the issues 
of property and alimony to binding arbitration in accordance with subparagraph (5)"); 
Rule 4(d)(5), SCADR (noting "[i]n lieu of mediation, the parties may elect to submit 



 
 

  
 

 

 

  
 

                                        

 

 
  

 

issues of property and alimony to binding arbitration in accordance with the Uniform 
Arbitration Act, S.C. Code Section 15-48-10 et. seq., or submit all issues to early 
neutral evaluation pursuant to these rules"). We agree with the court of appeals' 
decision in Kosciusko, 428 S.C. at 498, 836 S.E.2d at 371, which applied the canon 
of construction expressio unius est exclusio alterius, meaning to express or include 
one thing implies the exclusion of another. Accordingly, because the drafters of Rule 
4(d), SCADR, expressly included arbitration of property and alimony but only 
addressed custody and visitation in the context of early mediation, it can be fairly 
implied that the rule does not permit binding arbitration of children's issues.5  Thus, 
to the extent that the court of appeals' opinion in this case suggests our ADR rules do 
not prohibit arbitration of children's issues, we modify that portion accordingly.  

Further, our construction of the ADR rules mirrors the jurisprudence of this 
state, which has consistently recognized the authority of the family courts over issues 
regarding children. In the seminal decision of Moseley v. Mosier, this Court stated 
that "family courts have continuing jurisdiction to do whatever is in the best interests 
of the child regardless of what the separation agreement specifies."  279 S.C. 348, 
351, 306 S.E.2d 624, 626 (1983). Following Moseley, the court of appeals decided 
Ex parte Messer involving a separation agreement which contained an arbitration 
provision. 333 S.C. 391, 395, 509 S.E.2d 486, 487-88 (Ct. App. 1998).  The court 
held the provision invalid as not meeting the requirement of conspicuousness, but it 
reiterated that "Moseley makes it clear that except for matters relating to children, 
over which the family court retains jurisdiction to do whatever is in their best interest, 
parties to a separation agreement may 'contract out of any continuing judicial 
supervision of their relationship by the court.'" Id. (quoting Moseley, 279 S.C. at 353, 
306 S.E.2d at 627) (emphasis added). Approximately a year after Messer, the court 
of appeals again emphasized the distinction between arbitrating issues pertaining to 

5 We acknowledge that the Uniform Family Law Arbitration Act contemplates 
arbitration of children's issues while also granting the family court the power to 
vacate an unconfirmed arbitration award if the moving party demonstrates the award 
is not in the best interest of the child. See Unif. Family Law Arbitration Act § 19(b) 
(Nat'l Conference of Comm'rs on Unif. State Laws 2016). In determining the best 
interests of the child, the drafter's of this model legislation provided two choices for 
reviewing the arbitration award—either de novo or limited to "the record of the 
arbitration hearing and facts occurring after the hearing." Id. at § 19(d). Only four 
states have enacted this legislation, and South Carolina is not one of them. See 
Family Law Arbitration Act, UNIFORM L. COMMISSION, 
https://www.uniformlaws.org/committees/community-home?CommunityKey 
=ddf1c9b6-65c0-4d55-bfd7-15c2d1e6d4ed (last visited Sept. 7, 2021).  

https://www.uniformlaws.org/committees/community-home?CommunityKey


 

 

 

 

 
 

  

                                        
 

children versus property and alimony matters.  In Swentor v. Swentor, the court 
declined to set aside an arbitration award concerning the equitable apportionment of 
the marital estate, but specifically limited its decision to property and alimony issues. 
336 S.C. 472, 486 n.6, 520 S.E.2d 330, 338 n.6 (Ct. App. 1999) ("Our holding, of 
course, is limited to arbitration agreements resolving issues of property or alimony, 
and does not apply to agreements involving child support or custody.") (emphasis 
added). 

Accordingly, we reject Father's contention that the General Assembly has in 
any way authorized family courts to approve agreements to arbitrate children's issues. 
Instead, our reading of the statutes and court rules is consistent with the analysis of 
the court of appeals in Kosciusko: by specifically providing for the arbitration of 
property and alimony issues in the ADR rules, the General Assembly intended that 
children's issues not be subject to arbitration.  We likewise reject Father's contention 
that the statements in Messer and Swentor placing children's issues in a different 
category from property and alimony matters was mere dicta; rather, that language 
was integral to those decisions because it delineated the scope of permissible 
arbitration in family court.  

Moreover, apart from the ADR rules and our case law, children's fundamental 
constitutional rights are at stake here. See Ex parte Tillman, 84 S.C. 552, 560, 66 S.E. 
1049, 1052 (1910) ("[T]here is a liberty of children above the control of their parents, 
which the courts of England and this country have always enforced.").  As the court 
of appeals so aptly stated: "Longstanding tradition of this state places the 
responsibility of protecting a child's fundamental rights on the court system."  Singh, 
429 S.C. at 23, 837 S.E.2d at 658.  We agree with the court of appeals that the family 
court cannot delegate its authority to determine the best interests of the children based 
on the parens patriae doctrine.6  Parents may not attempt to circumvent children's 
rights to the protection of the State by agreeing to binding arbitration with no right of 
judicial review. This has never been the law in South Carolina, and our decision 
today unequivocally holds arbitration of children's issues is not permitted.7 

6 Parens patriae is Latin for "parent of the country." Alfred L. Snapp & Son, Inc. v. 
Puerto Rico, ex rel., Barez, 458 U.S. 592, 600 n.8 (1982). This doctrine recognizes 
that it is the State's duty to protect those who cannot protect themselves, including 
minor children in this context.  Id. at 600 (discussing the origins and development 
of parens patriae).
7 In denying Mother's Rule 60(b) motions, two of the five family court judges found 
Mother was estopped from challenging the validity of the court orders and the 



  

 

                                        

CONCLUSION 

Consistent with the reasoning herein, we affirm as modified the opinion of the 
court of appeals vacating the arbitration award and the underlying orders approving 
the parties' right to arbitrate issues involving their children.  Custody of the minor 
child will continue to remain with Father until otherwise ordered by the Charleston 
County Family Court. 

AFFIRMED AS MODIFIED. 

BEATTY, C.J., KITTREDGE, FEW and JAMES, JJ., concur. 

arbitration award. Father contends Mother did not appeal the estoppel finding, 
rendering it the law of the case and invoking the two issue rule. We believe Mother 
sufficiently challenged the estoppel findings both before the family court and on 
appeal. While Mother did not use the term "estoppel" in her opening brief before the 
court of appeals, she did argue the family court erred by focusing on the parents'  
conduct rather than the children's constitutional rights.  Buist v. Buist, 410 S.C. 569, 
575, 766 S.E.2d 381, 383-84 (2014) (noting that a party need not use the precise 
legal term to preserve an issue, but "the party nonetheless must be sufficiently clear 
in framing his objection so as to draw the court's attention to the precise nature of 
the alleged error"). Further, Mother specifically argued that parents cannot waive  
the type of constitutional rights at issue, and while waiver and estoppel are distinct 
concepts, the doctrines sometime "merge into each other with almost imperceptible 
gradations, so that it is difficult to determine the exact point where one doctrine ends 
and the other begins." Janasik v. Fairway Oaks Villas Horizontal Prop. Regime, 307 
S.C. 339, 344, 415 S.E.2d 384, 388 (1992) (citation omitted). See also  Johnson v. 
S.C. Dep't of Prob., Parole, & Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 
897 (2007) ("[L]ack  of subject matter jurisdiction in a case may not be waived and 
ought to be taken notice of by an appellate court."). Accordingly, the procedural 
doctrines Father relies on do not apply. See  Atl. Coast Builders & Contractors, LLC 
v. Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285 (2012) (stating preservation rules 
are not a "gotcha" game aimed at embarrassing attorneys or harming litigants and  
noting it is "good practice" to reach the merits when preservation is unclear). 
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Types of Plans and what to know about each:  

  
(1) Defined Contribution Plans (ERISA)  

• Retirement plan that creates an individual account for each Participant and provides 
benefits based solely on the amount contributed to that Participant's account- together 
with income, dividends, interest, and capital gains and losses  

▪ 401(k), Money purchase plans, profit sharing plans, ESOPs  
▪ Easy to value, like a bank account  
▪ All you need is a statement to show the balance 

▪ Agreement Language should include:  
▪ Full Plan Name (Ie: Boeing Company Voluntary Investment Plan)  
▪ Amount awarded to AP:  

▪ $ amount ($20,000)  
▪ % (50%)  
▪ Formula (50% of the marital portion)  

▪ Date of Valuation (the date the funds are to be valued for division: DOF, DOD, 
Date of Agreement?)  

▪ Gains and Losses?  
▪ Loans?  
▪ Language prohibiting P from removing funds  
  

(2) Defined Benefit Plans (ERISA)  

• Retirement plan that promises a certain level of payments to each Participant on 
retirement.  

o Pension  
o Not easy to value  
o Not normally able to be paid out until P retires.  
o Normally pays out in a monthly annuity  

• Agreement Language should include:  
o Full Plan Name (Ie: Boeing Pension Plan)  
o Amount awarded to AP: 

▪ $ amount of each monthly benefit  
▪ % (50%) of each monthly benefit  
▪ Formula (50% of the marital portion)  

o Cannot award a lump-sum  
o Is former spouse listed as Survivor Beneficiary? Order or Agreement MUST have 

language or its not allowed.  
o Require Participant to pay FS directly until Plan begins to pay FS directly 



o COLAs 
o Early retirement subsidy: Is FS entitled to a portion of it? 

  
(3) SC/ State Plans (PEBA) (not governed by ERISA)  

• Percentage of monthly benefit (%)  

• Percentage as of specific date (DOF/DOS/DOD)  

• Dollar Amount of monthly benefit ($)  

• Service Factor Formula  

• MAXIMUM monthly annuity vs. monthly annuity  
o Maximum monthy benefit- the amount P would receive if he doesn’t chose SB 

option (not reduced for SB premium)  
o Monthly benefit- amount P will receive if he chooses SB option (reduced for SB 

premium)  
o Normally if AP is the SB then you would use monthly benefit b/c AP is benefiting 

from the SB and therefore sharing I the cost.  
o If P elects to list a new spouse as SB, you probably want to use maximum 

monthly benefit so that AP’s share is not reduced for a benefit to another 
person.  

• Survivor Benefits are not allowed in PEBA Orders- Participant has total control over this 
election and can change without spousal consent.  

o Separate form  
o PEBA will reject a QDRO if it includes SB language  

• Agreement Language should include:  
o Full Plan Name (Ie: SCRS/PORS)  
o Amount awarded to AP: 

▪ $ amount of each monthly benefit  
▪ If lump-sum, you must say how much of each monthly benefit until lump-

sum is paid in full. 
▪ % (50%) of each monthly benefit  
▪ Fixed percentage as of Date of Valuation: you must say how much of each 

monthly benefit until lump-sum is paid in full. 
▪ Formula (50% of the marital portion)  

o Require Participant to pay FS directly until Plan begins to pay FS directly 
o COLAs 

  
(4) FERS/CSRS Federal Plans (OPM) (not governed by ERISA)  

• Court Order Acceptable for Processing “COAP” (name of QDRO document with 
FERS/CSRS)  

• 5 C.F.R. §§ 838  

• Employee Annuity  
o Percentage (%)  
o Dollar Amount ($)  
o Pro Rata Share (fraction/formula)  



o Gross Annuity, Self-Only Annuity, or Net Annuity?  
▪ Self-only=(highest) total amount of monthly payment to employee as a 

single life annuity with no deductions or reductions of any kind.  
▪ Gross= total monthly payment reduced by cost of FSSA  
▪ Net= (lowest) total monthly payment reduced by health ins. Premiums, 

life ins., Medicare, federal and state taxes, etc.  
o COLAs?  
o Payment Options of Employee Annuity after AP’s death: (1) Alternate Payee’s 

estate, (2) children in common with Employee, or (3) Revert to Employee   

• Return on Contributions  

• Former Spouse Survivor Annuity “FSSA”  
o FS remarriage before age 55 =cancels FSSA 
o How much? % or maximum amount permitted under 5 C.F.R. § 831.641 or 

842.613  
o FSSA Premium Payment Options:   

▪ (1) reduction from employee’s annuity to be received by Employee,   
▪ (2) reduction from Employee’s annuity to be received by Former Spouse, 

or   
▪ (3) 50/50 between employee’s portion and FS portion of monthly 

annuity.  

•  Agreement Language should include:  
o Full Plan Name (Ie: FERS/CSRS)  
o Amount awarded to AP: 

▪ $ amount of each monthly benefit  
▪ % (50%) of each monthly benefit  
▪ Pro Rata Share= Formula (50% of the marital portion)  

o Make sure to include FS is entitled to a portion of all 3: Employee Annuity, 
Return on Contributions, and FSSA 

o Which definition for the Employee Annuity? (Self-only, Gross, Net) 
o What happens to FS’s portion of annuity upon his/her death? You can direct that 

it go to the children in common with Participant 
o Require Participant to pay FS directly until Plan begins to pay FS directly 
o COLAs 

 
(5) Military Retirement Benefits (DFAS) (Not governed by ERISA)  

• Military Pension Division Order “MPDO” (name of QDRO document with military/DFAS)  

• Uniformed Services Former Spouses Protection Act (USFSPA), 10 U.S.C. § 1408  

• Servicemembers Civil Relief Act, 50 U.S.C. App. § 501   

• 10-10 Rule: Direct payment from DFAS     must be 10 years overlap between the 
marriage and creditable military service  

• Payments to Spouse/FS don’t begin until SM retires  

• Direct payments to a FS cannot exceed 50% of the SM’s disposable retired pay.  

• Direct payments to a FS stop upon death of SM or spouse/FS.  



• Disposable Retired Pay Definition (10 U.S.C. § 1408 (a)(4), Sec. 641, Nat. Defense Auth. 
Act for FY 2017)  

o Retired at time of Divorce?  
▪ Percentage of monthly benefit  
▪ Percentage of Marital Portion  
▪ Dollar Amount of monthly benefit  

o Not retired at Time of Divorce= Frozen Benefit Rule  
▪ High-3 at time of Divorce (not agreement/FO/DOF/DOS)  
▪ Years of Creditable Service as of Date of Divorce  
▪ Reserve (Points as of DOD)  
▪ This creates extra work for everyone… 

• Survivor Benefit Plan- Former Spouse Coverage (Time limit)  
o Premium- comes “off the top” of the gross benefit  

• VA Waivers and how to deal with them  
o Elective  
o Dollar for dollar reduction of retired pay for money received from VA.  
o VA benefit not subject to property division (per USFSP definition)  
o  How to Deal with Them  

▪ Reserve Alimony  
▪ Dollar amount   
▪ Floor language in agreement 
▪ Indemnification  
▪ If SM agrees to pay portion of waiver then Agreement controls if not 

appealed. Howell/Mansell cases   

• DFAS Forms  
o DD Form 2293  
o DD Form 2656-1  
o DD Form 2656-10  
o Direct Deposit Form  
o IRS Form W-4P  

  
(6) IRAs- you don’t technically need a QDRO  

o IRC Sec. 408  
  
 
Why You should Hire QDRO Professionals to draft and process these Orders  

• All-inclusive service for flat fee  
 
How to set your client’s expectations properly  

• Doesn’t happen overnight (3 months-1 year)  

• Cooperation language in Agreement/Order 
 



What to include in your Agreements and Final Orders to protect your clients and yourself 
against MALPRACTICE  

• Sample agreement language  
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Sample Agreement Language for QDRO issues 

By: Taylor Long 2021 

 

*In the examples contained herein, Husband is the Participant (P) in the Plan and Wife is 

the Alternate Payee (AP) 

 

I. Employer Sponsored Defined Contribution Plan (401k) 

 

A. Defined Contribution Plan: Dollar amount: 

 

Wife is entitled to $450,000 from Husband’s ________Plan as of [date of valuation1], 

[including/not to include]2 any interest, dividends, gains and/or losses on this amount 

from the date of valuation [date] until the date of segregation. If the Plan is unable to use 

the Date of Valuation specified herein, the Plan shall use the closest valuation date of the 

plan. Husband certifies there are no loans against this 401(k), but in the event there are any 

loans, they shall be Husband’s sole responsibility and he shall hold Wife harmless 

therefrom.  The Wife’s award shall be paid from the non-loan assets in the Husband’s 

account on the date that the award is segregated from Husband’s account.  The Wife’s 

award shall be paid proportionately from all investment options as of the date of account 

segregation. Husband’s death shall not affect Wife’s right to the portion of the benefits 

described above. 

 

B. Defined Contribution Plan: Percentage: 

 

Wife is entitled to ___% of Husband’s ____________Plan, as of the [date of valuation3], 

[including/not to include4] any interest, dividends, gains and/or losses on this amount 

 
1 Date of valuation can be the date of filing (DOF), Date Order is filed with the Court, Date of Separation, 

Date of Agreement, etc. If you do not specify a date of valuation, the most common dates to use are the 

DOF or Date the Order (Approving Agmt or Decree of Divorce) was filed with the Court. 
2 If you award a dollar amount, you should specify if that dollar amount should accrue gains and losses 

from the date of valuation until the money is actually transferred to the Alternate Payee(AP). Some APs do 

not want to take the risk if there is a loss, but most APs prefer to include gains and losses b/c that would be 

like them rolling the money into their own investment account as of the date of valuation. 
3 Date of valuation can be the date of filing (DOF), Date Order is filed with the Court, Date of Separation, 

Date of Agreement, etc. If you do not specify a date of valuation, the most common dates to use are the 

DOF or Date the Order (Approving Agmt or Decree of Divorce) was filed with the Court. 
4 If you award a dollar amount, you should specify if that dollar amount should accrue gains and losses 

from the date of valuation until the money is actually transferred to the Alternate Payee(AP). Some APs do 

not want to take the risk if there is a loss, but most APs prefer to include gains and losses b/c that would be 

like them rolling the money into their own investment account as of the date of valuation. 
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from the date of valuation [date] until the date of segregation. If the Plan is unable to use 

the Date of Valuation specified herein, the Plan shall use the closest valuation date of the 

plan. Husband certifies there are no loans against this 401(k), but in the event there are any 

loans, they shall be Husband’s sole responsibility and he shall hold Wife harmless 

therefrom. (Or if there is a loan use this language: “Husband certifies that there is a $9,500 

loan against this retirement asset, and he shall be solely responsible for repayment of such 

amount and will hold Wife harmless therefrom”.)  Any loan balance shall be included for 

purposes of calculating the account balance to be divided5.  The Wife’s award shall be paid 

from the non-loan assets in the Husband’s account on the date that the award is segregated 

from Husband’s account.  The Wife’s award shall be paid proportionately from all 

investment options as of the date of account segregation. Husband’s death shall not affect 

Wife’s right to the portion of the benefits described above. 

 

C. General Language to include: 

 

The parties authorize their counsel and the Court to issue a Qualified Domestic Relations 

Order (QDRO) or other Supplemental Order as necessary to complete the transfers 

addressed in the Agreement. The Family Court shall retain continuing jurisdiction to issue, 

modify, interpret and/or enforce any such QDROs or other similar Supplemental Orders. 

The parties agree to hire QDRO Professionals, LLC to prepare and submit QDROs or other 

similar Supplemental Orders to effectuate the intended division of retirement assets. The 

parties agree to equally split the costs of any QDROs necessary to effectuate the division 

of retirement assets. The parties agree to cooperate in the QDRO process and review and 

sign required documents in a timely manner. The parties understand that the Plan may 

charge a review fee that is additional to the fee charged by QDRO Professionals and agree 

to equally divide this fee as well. 

 

II. Employer Sponsored Defined Benefit Plan (Pensions) 

 

A. Defined Benefit Plan: Shared Interest: Dollar Amount: 

 

Wife is entitled to receive $1,000 from each monthly payment directly from the ABC 

Pension Plan. Until such time as Wife receives this amount from the Plan directly, Husband 

shall be personally responsible for paying her this portion directly on the first of each 

month. Wife shall be treated as Husband’s surviving spouse for pre-retirement survivor 

benefits under Sections 1055 and 1056(d)(3), but only to the extent of the share of benefits 

awarded to her by this Order/Agreement. In the event Husband receives any early 

retirement subsidy, Wife [shall/shall not] receive a portion of the subsidy in accordance 

with her allotted portion. Wife shall be entitled to cost-of-living- adjustments*. 

 

*Normally when using a dollar amount, you cannot receive COLAs. Some plans will allow 

COLAs if you specifically include that COLAs are to be included. If you want to try and 

get them included make sure to use the language. I can’t guarantee the Plan will allow it 

though. 

 

 
 
5 Most Plans consider a loan an ASSET (b/c it is to be paid back into the Plan). Therefore, when you use a 

percentage or fraction to determine AP’s share, you always want to make sure the Plan adds back in the 

loan balance so AP’s portion is calculated on the total asset (not the value less the outstanding loan). 



 

B. Defined Benefit Plan: Shared Interest: Percentage: 

 

Wife is entitled to _____% of each gross monthly payment from the _______ Plan. Until 

such time as Wife receives this amount from the Plan directly, Husband shall be personally 

responsible for paying her this portion directly on the first of each month.  Wife shall be 

treated as Husband’s surviving spouse under Sections 1055 and 1056(d)(3), but only to the 

extent of the share of benefits awarded to her by this Order/Agreement. In the event 

Husband receives any early retirement subsidy, Wife shall receive a portion of the subsidy 

in accordance with her allotted portion. Wife shall be entitled to cost-of-living- adjustments 

in proportion to her percentage outlined above. 

 

C. Defined Benefit Plan: Shared Interest: Coverture Formula: 

 

Wife is entitled to 50% of the marital portion of Husband’s ABC Pension Plan. The marital 

portion shall be calculated by a fraction whose numerator is the # of years the parties were 

married during the time Participant’s credited service with the Plan, divided by the 

denominator which is the total number of credited years of service the Participant worked 

for the Employer until his date of retirement. Until such time as Wife receives this amount 

from the Plan directly, Husband shall be personally responsible for paying her this portion 

directly on the first of each month. Wife shall be treated as Husband’s surviving spouse 

under Sections 1055 and 1056(d)(3), but only to the extent of the share of benefits awarded 

to her by this Order/Agreement. In the event Husband receives any early retirement 

subsidy, Wife shall receive a portion of the subsidy in accordance with her allotted portion. 

Wife shall be entitled to cost-of-living- adjustments in proportion to her percentage 

outlined above. 

 

D. Defined Benefit Plan: Separate Interest: 

 

Wife is entitled to receive, as a separate interest, 50% of Husband’s ABC Retirement as of 

[Date of Valuation]. Husband’s death shall not affect Wife’s receipt of benefits. Until such 

time as Wife receives this amount from the Plan directly, Husband shall be personally 

responsible for paying her this portion directly on the first of each month.  

 

E. General Language to include: 

 

The parties authorize their counsel and the Court to issue a Qualified Domestic Relations 

Order (QDRO) or other Supplemental Order as necessary to complete the transfers 

addressed in the Agreement. The Family Court shall retain continuing jurisdiction to issue, 

modify, interpret and/or enforce any such QDROs or other similar Supplemental Orders. 

The parties agree to hire QDRO Professionals, LLC to prepare and submit QDROs or other 

similar Supplemental Orders to effectuate the intended division of retirement assets. The 

parties agree to equally split the costs of any QDROs necessary to effectuate the division 

of retirement assets. The parties agree to cooperate in the QDRO process and review and 

sign required documents in a timely manner. The parties understand that the Plan may 

charge a review fee that is additional to the fee charged by QDRO Professionals and agree 

to equally divide this fee as well. 

 

 

 



III. Thrift Saving Plan (Retirement Benefit Court Order “RBCO”) 

 

A. TSP: Percentage as of a Specific Date: 

 

Wife is entitled to receive____% of Husband’s Thrift Savings Plan Balance as of 

______(date of filing/date of separation/date of divorce/date of segregation) 

[including/not to include] all interest dividends, gains, and losses on the forgoing amount 

from ______ until all benefits assigned to the Wife have been paid to her by the Plan.  Any 

outstanding loan balance shall be included in determining the total value of this asset, but 

Husband shall be solely responsible for repayment of any outstanding loans associated with 

the TSP. Husband’s death shall not affect Wife’s right to the portion of the benefits 

described above. 

 

The parties agree to hire QDRO Professionals, LLC to prepare and submit a RBCO to 

effectuate the intended division of these TSP benefits. The parties shall equally divide the 

cost for preparation of the RBCO and/or related documents. Upon approval of the RBCO, 

TSP is directed to pay Wife her portion of TSP benefits directly. Husband shall arrange 

and execute any forms required by QDRO Professionals, LLC or TSP to pay Wife directly.  

 

B. TSP: Dollar Amount: 

 

Wife is entitled to $______ of Husband’s Thrift Savings Plan Balance as of ______(date 

of filing/date of separation/date of divorce/date of segregation) [including/not to include] 

all interest dividends, gains, and losses on the forgoing amount from ______ until all 

benefits assigned to the Wife have been paid to her by the Plan. Husband shall be solely 

responsible for repayment of any outstanding loans associated with the TSP. Husband’s 

death shall not affect Wife’s right to the portion of the benefits described above. 

 

The parties agree to hire QDRO Professionals, LLC to prepare and submit a RBCO to 

effectuate the intended division of these TSP benefits. The parties shall equally divide the 

cost for preparation of the RBCO and/or related documents. Upon approval of the RBCO, 

TSP is directed to pay Wife her portion of TSP benefits directly. Husband shall arrange 

and execute any forms required by QDRO Professionals, LLC or TSP to pay Wife directly.  

 

C. TSP: Coverture Fraction: (marital portion) 

 

Wife is entitled to 50% if the marital portion of Husband’s Thrift Savings Plan account as 

of ______(date of filing/date of separation/date of divorce/date of segregation) 

[including/not to include] all interest dividends, gains, and losses on the forgoing amount 

from ______ until all benefits assigned to the Wife have been paid to her by the Plan.  The 

marital portion shall be calculated by multiplying 50% times a coverture fraction whose 

numerator is the number of years the parties were married while Husband was participating 

in the Plan, and whose denominator is the total number of years of service.  

 

Any outstanding loan balance shall be included in determining the total value of this asset 

before division, but Husband shall be solely responsible for repayment of any outstanding 

loans associated with the TSP. Husband’s death shall not affect Wife’s right to the portion 

of the benefits described above. 

 



The parties agree to hire QDRO Professionals, LLC to prepare and submit a RBCO to 

effectuate the intended division of these TSP benefits. The parties shall equally divide the 

cost for preparation of the RBCO and/or related documents. Upon approval of the RBCO, 

TSP is directed to pay Wife her portion of TSP benefits directly. Husband shall arrange 

and execute any forms required by QDRO Professionals, LLC or TSP to pay Wife directly.  

 

IV. FERS/CSRS (Court Order Acceptable for Processing “COAP”): 

 

A. Dollar Amount:  

 

Wife is entitled to a portion of the employee annuity6, any refunds on contributions7, and 

former spouse survivor annuity8 for Husband’s FERS/CSRS benefits. Wife shall receive 

$______ per month from Husband’s Employee Annuity for FERS/CSRS.  Wife shall 

receive $______ of Husband’s Refunds on Contributions for FERS/CSRS. Wife shall be 

entitled to designate that her portion of the Employee Annuity continue to be paid after her 

death to her estate and/or one or more of her children in common with Husband. Wife shall 

be entitled to Cost of Living Adjustments in accordance with her share of the FERS/CSRS 

benefits. 

 

Wife is also entitled to the maximum Former Spouse Survivor Annuity (FSSA) upon 

Husband’s death. Husband is hereby ordered to elect WIFE as his survivor beneficiary for 

the FSSA for the maximum amount available. The Wife will be entitled to receive any 

preretirement surviving spousal benefits.    

 

The parties agree to hire QDRO Professionals, LLC to prepare and submit a COAP to 

effectuate the intended division of these FERS/CSRS benefits. The parties shall equally 

divide the cost for preparation of the COAP and/or related documents. Upon approval of 

the COAP, OPM is directed to pay Wife her portion of FERS benefits directly. Husband 

shall arrange and execute any forms required by QDRO Professionals, LLC or OPM to pay 

Wife directly. Until such time as OPM begins to pay Wife directly, Husband shall be 

personally responsible for paying Wife her share of his monthly benefit. 

 

B. Percentage: 

 

Wife is entitled to a portion of the employee annuity9, any refunds on contributions10, and 

former spouse survivor annuity11 for Husband’s FERS/CSRS benefits. Wife shall receive 

50% of Husband’s [self-only/gross/net] monthly Employee Annuity for FERS/CSRS.  

Wife shall receive 50% of any of Husband’s Refunds on Contributions for FERS/CSRS. 

Wife shall be entitled to designate that her portion of the Employee Annuity continue to be 

 
6 Employee Annuity is the monthly benefit the employee receives upon retirement while living. 
7 Refunds on Contributions are the amount of retirement contributions paid into the Plan that are 

reimbursed to you upon separation from service. 
8 Former Spouse Survivor Annuity is the survivor benefit plan that will pay monthly benefits to a Former 

Spouse in the event the Employee/Participant predeceases her. (FSSA is funded by monthly deductions 

from the self-only annuity) 
9 Employee Annuity is the monthly benefit the employee receives upon retirement while living. 
10 Refunds on Contributions are the amount of retirement contributions paid into the Plan that are 

reimbursed to you upon separation from service. 
11 Former Spouse Survivor Annuity is the survivor benefit plan that will pay monthly benefits to a Former 

Spouse in the event the Employee/Participant predeceases her. (FSSA is funded by monthly deductions 

from the self-only annuity) 



paid after her death to her estate and/or one or more of her children in common with 

Husband. Wife shall be entitled to Cost of Living Adjustments in accordance with her share 

of FERS/CSRS benefits. 

 

Wife is also entitled to the maximum Former Spouse Survivor Annuity (FSSA) upon 

Husband’s death. Husband is hereby ordered to elect WIFE as his survivor beneficiary for 

the FSSA for the maximum amount available. The Wife will be entitled to receive any 

preretirement surviving spousal benefits.   

  

The parties agree to hire QDRO Professionals, LLC to prepare and submit a COAP to 

effectuate the intended division of these FERS/CSRS benefits. The parties shall equally 

divide the cost for preparation of the COAP and/or related documents. Upon approval of 

the COAP, OPM is directed to pay Wife her portion of FERS benefits directly. Husband 

shall arrange and execute any forms required by QDRO Professionals, LLC or OPM to pay 

Wife directly. Until such time as OPM begins to pay Wife directly, Husband shall be 

personally responsible for paying Wife her share of his monthly benefit. 

 

C. Pro Rata Share: 

 

Wife is entitled to a portion of the employee annuity12, any refunds on contributions13, and 

former spouse survivor annuity14 for Husband’s FERS/CSRS benefits. Wife shall receive 

50% of the marital portion of Husband’s [self-only/gross/net] monthly Employee Annuity 

for FERS/CSRS.  Wife shall receive 50% of the marital portion of any of Husband’s 

Refunds on Contributions for FERS/CSRS. The marital portion shall be calculated as a 

fraction whose numerator is ________months (months married while Employee in 

service), and whose denominator is Husband’s total number of months in service as of his 

date of retirement. Wife shall be entitled to designate that her portion of the Employee 

Annuity continue to be paid after her death to her estate and/or one or more of her children 

in common with Husband. Wife shall be entitled to Cost of Living Adjustments in 

accordance with her pro rata share of FERS/CSRS benefits. 

 

Wife is also entitled to the maximum Former Spouse Survivor Annuity (FSSA) upon 

Husband’s death. Husband is hereby ordered to elect WIFE as his survivor beneficiary for 

the FSSA for the maximum amount available. The Wife will be entitled to receive any 

preretirement surviving spousal benefits.    

 

The parties agree to hire QDRO Professionals, LLC to prepare and submit a COAP to 

effectuate the intended division of these FERS/CSRS benefits. The parties shall equally 

divide the cost for preparation of the COAP and/or related documents. Upon approval of 

the COAP, OPM is directed to pay Wife her portion of FERS benefits directly. Husband 

shall arrange and execute any forms required by QDRO Professionals, LLC or OPM to pay 

Wife directly. Until such time as OPM begins to pay Wife directly, Husband shall be 

personally responsible for paying Wife her pro rata share of his monthly benefit. 

 

 
12 Employee Annuity is the monthly benefit the employee receives upon retirement while living. 
13 Refunds on Contributions are the amount of retirement contributions paid into the Plan that are 

reimbursed to you upon separation from service. 
14 Former Spouse Survivor Annuity is the survivor benefit plan that will pay monthly benefits to a Former 

Spouse in the event the Employee/Participant predeceases her. (FSSA is funded by monthly deductions 

from the self-only annuity) 



 

V. SCRS/PEBA: 

 

A. Percentage of Marital Portion: 

 

Upon Husband’s retirement, Wife shall receive 33% of the marital portion of Husband’s 

SCRS Pension. The marital portion is calculated using a coverture fraction, the numerator of 

which is the years of service earned from the date of the marriage (November 19, 2005) 

through the date of filing (January 23, 2016), and the denominator of which is the total years 

of service upon retirement. The parties authorize their counsel and the Court to issue a 

Qualified Domestic Relations Order (QDRO) or other Supplemental Order as necessary to 

complete the transfer addressed in this paragraph.  The Family Court shall retain continuing 

jurisdiction to issue, modify, interpret and/or enforce any QDRO(s) or other similar 

Supplemental Order(s). The parties agree to cooperate in the QDRO process and review 

and sign required documents in a timely manner. QDRO Professionals shall prepare the 

QDRO to effectuate this provision. The parties shall equally divide any and all costs 

associated with the preparation and processing of the QDRO. 

 

B. Fixed percentage as of Date of Valuation: 

 

Upon Husband’s retirement, Wife shall receive 33% of Husband’s SCRS Pension as of (Date 

of Valuation). The parties authorize their counsel and the Court to issue a Qualified 

Domestic Relations Order (QDRO) or other Supplemental Order as necessary to complete 

the transfer addressed in this paragraph. The Family Court shall retain continuing 

jurisdiction to issue, modify, interpret and/or enforce any QDRO(s) or other similar 

Supplemental Order(s). The parties agree to cooperate in the QDRO process and review 

and sign required documents in a timely manner. QDRO Professionals shall prepare the 

QDRO to effectuate this provision. The parties shall equally divide any and all costs 

associated with the preparation and processing of the QDRO. 

 

C. Fixed Percentage of Each monthly payment: 

 

Upon Husband’s retirement, Wife shall receive 33% of Husband’s SCRS monthly annuity. 

The parties authorize their counsel and the Court to issue a Qualified Domestic Relations 

Order (QDRO) or other Supplemental Order as necessary to complete the transfer 

addressed in this paragraph.  The Family Court shall retain continuing jurisdiction to issue, 

modify, interpret and/or enforce any QDRO(s) or other similar Supplemental Order(s). The 

parties agree to cooperate in the QDRO process and review and sign required documents 

in a timely manner. QDRO Professionals shall prepare the QDRO to effectuate this provision. 

The parties shall equally divide any and all costs associated with the preparation and 

processing of the QDRO. 

 

D. Dollar Amount of Each monthly payment: 

 

Upon Husband’s retirement, Wife shall receive $500.00 of Husband’s SCRS monthly 

annuity. The parties authorize their counsel and the Court to issue a Qualified Domestic 

Relations Order (QDRO) or other Supplemental Order as necessary to complete the 

transfer addressed in this paragraph.  The Family Court shall retain continuing jurisdiction 

to issue, modify, interpret and/or enforce any QDRO(s) or other similar Supplemental 

Order(s). The parties agree to cooperate in the QDRO process and review and sign required 



documents in a timely manner. QDRO Professionals shall prepare the QDRO to effectuate 

this provision. The parties shall equally divide any and all costs associated with the 

preparation and processing of the QDRO. 

 

 

This article is limited in scope and does not contain all of the issues that need to be 

addressed with QDROs. Please contact me directly with more specific questions. 

 

My direct email: taylor@taylorlonglaw.com 

 



Suggested Agreement Language: Division of Military Retirement (Pension) 

 

*These paragraphs only apply to situations where SM is already retired and receiving retired 

pay from DFAS at the time of divorce, or divorce order was filed before December 23, 2016. 

 

1. Military: Retired: Martial Portion 

 

Wife shall receive, directly from DFAS, 50% of the marital portion of Husband’s military retired 

pay plus Cost of Living Adjustments (COLAs). The marital portion shall be calculated by using a 

fraction whose numerator is the number of years the parties were married while SM was in service 

and whose denominator is the total number of years of service at the time of divorce or retirement, 

whichever is sooner. Husband’s DIEMS date is _______, the parties date of marriage is ______, 

and Husband retired on ______.  

 

Until such time as Wife begins to receive her portion of Husband’s military retired pay directly 

from DFAS, Husband is responsible for paying Wife her $________ of each monthly benefit. 

Husband shall be personally liable for payments to Wife for her share of his military retired pay 

until Wife receives such payment directly from DFAS. The parties acknowledge that Wife is listed 

as the survivor beneficiary for Husband’s retirement benefits. Husband agrees to keep Wife listed 

as his sole survivor beneficiary, and not do anything to change or remove Wife’s name from this 

designation. In the event DFAS requires additional forms to reconfirm Wife as Husband’s survivor 

beneficiary once she becomes a former spouse, the parties agree to execute such forms in a timely 

manner.  

 

Husband hereby guarantees this and agrees to indemnify and hold Wife harmless as to any breach 

hereof. Furthermore, if Husband takes any action that reduces the amount or share that Wife shall 

receive from DFAS, such as waiving retired pay in favor of any form of disability compensation, 

receipt of severance pay, a bonus or early-out payments, then he shall pay her directly the amount 

by which her amount is reduced as non-modifiable spousal support which does not terminate upon 

her remarriage or cohabitation. 

 

The parties authorize their counsel and the Court to issue any supplemental orders (Military 

Pension Division Order) necessary to complete the transfers addressed in the Agreement.  The 

Family Court shall retain continuing jurisdiction to issue, modify, interpret and/or enforce any 

such Supplemental Orders. The parties agree to hire QDRO Professionals, LLC to draft and submit 

the Military Pension Division Order. The parties agree to equally split the costs of any 

Supplemental Orders necessary to effectuate the division of retirement assets. The parties agree to 

cooperate in the Military Pension Division process and review and sign required documents in a 

timely manner. 

 

2. Military: Retired: Percentage of Monthly Benefit 

 

Wife shall receive, directly from DFAS, 50% of Husband’s monthly gross military retired pay plus 

Cost of Living Adjustments (COLAs).  

 

Until such time as Wife begins to receive her portion of Husband’s military retired pay directly 

from DFAS, Husband is responsible for paying Wife her 50% share of each monthly benefit. 

Husband shall be personally liable for payments to Wife for her share of his military retired pay 



until Wife receives such payment directly from DFAS. The parties acknowledge that Wife is listed 

as the survivor beneficiary for Husband’s retirement benefits. Husband agrees to keep Wife listed 

as his sole survivor beneficiary, and not do anything to change or remove Wife’s name from this 

designation. In the event DFAS requires additional forms to reconfirm Wife as Husband’s survivor 

beneficiary once she becomes a former spouse, the parties agree to execute such forms in a timely 

manner.  

 

Husband hereby guarantees this and agrees to indemnify and hold Wife harmless as to any breach 

hereof. Furthermore, if Husband takes any action that reduces the amount or share that Wife shall 

receive from DFAS, such as waiving retired pay in favor of any form of disability compensation, 

receipt of severance pay, a bonus or early-out payments, then he shall pay her directly the amount 

by which her amount is reduced as non-modifiable spousal support which does not terminate upon 

her remarriage or cohabitation. 

 

The parties authorize their counsel and the Court to issue any supplemental orders (Military 

Pension Division Order) necessary to complete the transfers addressed in the Agreement.  The 

Family Court shall retain continuing jurisdiction to issue, modify, interpret and/or enforce any 

such Supplemental Orders. The parties agree to hire QDRO Professionals, LLC to draft and submit 

the Military Pension Division Order. The parties agree to equally split the costs of any 

Supplemental Orders necessary to effectuate the division of retirement assets. The parties agree to 

cooperate in the Military Pension Division process and review and sign required documents in a 

timely manner. 

 

3. Military: Retired: Dollar Amount of Monthly Benefit (* No COLAs allowed) 

 

Wife shall receive, directly from DFAS, $______ from Husband’s monthly gross military retired 

pay.  

 

Until such time as Wife begins to receive her portion of Husband’s military retired pay directly 

from DFAS, Husband is responsible for paying Wife her $_______  portion from each monthly 

benefit. Husband shall be personally liable for payments to Wife for her share of his military retired 

pay until Wife receives such payment directly from DFAS. The parties acknowledge that Wife is 

listed as the survivor beneficiary for Husband’s retirement benefits. Husband agrees to keep Wife 

listed as his sole survivor beneficiary, and not do anything to change or remove Wife’s name from 

this designation. In the event DFAS requires additional forms to reconfirm Wife as Husband’s 

survivor beneficiary once she becomes a former spouse, the parties agree to execute such forms in 

a timely manner.  

 

Husband hereby guarantees this and agrees to indemnify and hold Wife harmless as to any breach 

hereof. Furthermore, if Husband takes any action that reduces the amount or share that Wife shall 

receive from DFAS, such as waiving retired pay in favor of any form of disability compensation, 

receipt of severance pay, a bonus or early-out payments, then he shall pay her directly the amount 

by which her amount is reduced as non-modifiable spousal support which does not terminate upon 

her remarriage or cohabitation. 

 

The parties authorize their counsel and the Court to issue any supplemental orders (Military 

Pension Division Order) necessary to complete the transfers addressed in the Agreement.  The 

Family Court shall retain continuing jurisdiction to issue, modify, interpret and/or enforce any 



such Supplemental Orders. The parties agree to hire QDRO Professionals, LLC to draft and submit 

the Military Pension Division Order. The parties agree to equally split the costs of any 

Supplemental Orders necessary to effectuate the division of retirement assets. The parties agree to 

cooperate in the Military Pension Division process and review and sign required documents in a 

timely manner. 

 

Extra Protection: 

The military member will not attempt to waive, deposit, or convert any portion of his/her active-

duty or Reserve Component service into creditable time in a federal, state or other civil service 

retirement plan without the written consent of the Former Spouse. If the Member violates this, 

resulting in a reduction in the amount of military retired pay due to Former Spouse, then in 

addition to other enforcement remedies the Former Spouse will receive either: 

(1) Alimony that is equal to the reduction in the amount of military retired pay due to the 

waiver, deposit or conversion, which will be subject to annual cost-of-living 

adjustments (COLAs) equal to that which is received on the military retired pay, and 

which will not terminate upon his/her remarriage or cohabitation, OR 

(2) A portion of the Civil Service Retirement System of FERS annuity, pursuant to a 

court order, that is equal to the reduction in the amount of military retired pay due to 

the waiver, deposit or conversion. 

If the waiver of military retired pay prevents the payment of the premiums for former-spouse 

Survivor Benefit Plan(SBP) coverage (under 10 U.S.C. §§ 1447-1455), then the SM/retiree will 

further designate the former spouse as the former-spouse beneficiary under the civil service 

survivor annuity with coverage which is equal to the SBP coverage to which the Former Spouse 

was/is entitled. 

 

If Defendant fails to retire from military service and elects to roll over, transfer, deposit or merge 

his military service into federal, state, or local government service in order to receive credit for 

his active-duty time, then the Plaintiff shall be entitled to her corresponding share of any federal, 

state, or other government retired pay or annuity which Defendant receives that is based on 

Defendant’s period of military service occurring during the parties’ marriage or when such 

deposits are made with marital or community property. The Defendant will notify the Plaintiff 

immediately upon his deposit of military service time, through retirement or otherwise, and will 

include in said notification a copy of his military discharge certificate (DD Form 214), if 

applicable, and his retirement orders. Defendant will also notify Plaintiff immediately if he 

obtains employment with the federal, state, or other government, and will include in said 

notification a copy of his employment application and his government employment address.  

Defendant shall provide to Plaintiff a Limited Access Password which she can use to access the 

MyPay system through the DFAS website so that she can verify that she is, in fact, receiving her 

full ___% share of Defendant’s gross retired pay each month. Defendant shall set up Plaintiff’s 

access to MyPay and provide the Limited Access Password to her simultaneously with signing 

this Order/Agreement. Defendant shall not delete Plaintiff’s Limited Access Password without 

specific written approval by court order. If he breaches this provision, attorney’s fees shall be 

assessed against him under the enforcement clause below. 

 



Military: Not Retired: Frozen Benefit Rule 

 

The parties acknowledge that Husband is currently active-duty Air Force/Marine/Navy with a 

DIEMS date of _______. The parties date of marriage is ______. The parties understand that 

DFAS will use Husband’s High-3, rank/paygrade, and years of service as of the date of divorce to 

calculate Wife’s portion of this pension in accordance with the Frozen Benefit Rule. The parties 

agree that Wife is entitled to 50% of the marital portion of Husband’s disposable retired pay, plus 

Cost of Living Adjustments (COLAs). The marital portion shall be calculated by using a fraction 

whose numerator is the number of years the parties were married while SM was in service (Date 

of Marriage – Date of Divorce) and whose denominator is the total number of years of service at 

the time of divorce. The parties agree cooperate in exchanging the required information for DFAS 

and the MPDO at the time of divorce. Within 30 days of the divorce becoming final, Husband shall 

provide Wife the following information: (1) High-3 as of date of divorce; (2) years of creditable 

service as of date of divorce, and (3) rank/pay grade as of date of divorce. 

 

In the event Husband retires and begins receiving his military retired pay before DFAS approves 

the MPDO, Husband shall be responsible for paying Wife her portion of each monthly benefit. 

Husband shall be personally liable for payments to Wife for her share of his military retired pay 

until Wife receives such payment directly from DFAS. The parties acknowledge that Wife is listed 

as the survivor beneficiary for Husband’s retirement benefits. Husband agrees to keep Wife listed 

as his sole survivor beneficiary, and not do anything to change or remove Wife’s name from this 

designation. In the event DFAS requires additional forms to reconfirm Wife as Husband’s survivor 

beneficiary once she becomes a former spouse, the parties agree to execute such forms in a timely 

manner.  

 

Husband hereby guarantees this and agrees to indemnify and hold Wife harmless as to any breach 

hereof. Furthermore, if Husband takes any action that reduces the amount or share that Wife shall 

receive from DFAS, such as waiving retired pay in favor of any form of disability compensation, 

receipt of severance pay, a bonus or early-out payments, then he shall pay her directly the amount 

by which her amount is reduced as non-modifiable spousal support which does not terminate upon 

her remarriage or cohabitation. The above pension share is the sole retired pay entitlement for the 

spouse/former spouse. All remaining retired pay of Husband will be his sole and separate property 

to which Wife will have no claim or entitlement. 
 

The parties authorize their counsel and the Court to issue any supplemental orders (Military 

Pension Division Order) necessary to complete the transfers addressed in the Agreement.  The 

Family Court shall retain continuing jurisdiction to issue, modify, interpret and/or enforce any 

such Supplemental Orders. The parties agree to hire QDRO Professionals, LLC to draft and submit 

the Military Pension Division Order. The parties agree to equally split the costs of any 

Supplemental Orders necessary to effectuate the division of retirement assets. The parties agree to 

cooperate in the Military Pension Division process and review and sign required documents in a 

timely manner. 

 
 



 
 
 

Military Issues 
 
 
 
 
 

Mary Fran Quindlen 
 
 



Family Law Intensive 2021 
Glossary of Terms 

 
DFAS – Defense Finance Accounting Service https://www.dfas.mil/ pay center for the military 
 
LES – Leave and Earnings Statement, pay stub of active duty personnel 
 
RAS – Retiree Account Statement, pay stub for retiree pay 
 
DD-214 – Document provided to military members when they leave military service that shows 

their dates of service, their awards and their characterization of service as well as other 
information 

 
SBP – Survivor Benefit Plan, the survivor annuity for military retirement.  Premiums are 6% to 

8.5% of gross retirement pay 
 
SGLI – Servicemember’s Group Life Insurance 
 
VGLI – Veteran’s Group Life Insurance 
 
ADPEBD – Active Duty Pay Entry Base Date 
 
TSP – Thrift Savings Plan, a federal retirement vehicle that is not a defined benefit plan 
 
CHCBP – Continued Healthcare Benefit Plan, 

https://www.humanamilitary.com/beneficiary/benefit-guidance/special-programs/chcbp/ 
COBRA for TriCare 

 
VA offset – An amount of money deducted from a retiree’s pay that offsets the VA payments 

they are receiving 
 
CRDP – Concurrent Retirement and Disability Pay 

https://www.dfas.mil/retiredmilitary/disability/crdp/ 
 This is paid by DFAS and divisible as a marital asset if paid after a traditional military 

retirement 
 
CRSC – Combat Related Special Compensation, paid by DFAS and NOT divisible as a marital 

asset 
 
PCS – Permanent Change of Station 
 
BAH – Basic Allowance for Housing, non-taxable so not on a W-2, but on an LES 
 
BAS – Basic Allowance for Subsistence, non-taxable so not on a W-2, but on an LES 
 
BRS – Blended Retirement System, new military retirement pay system 

https://www.dfas.mil/
https://www.humanamilitary.com/beneficiary/benefit-guidance/special-programs/chcbp/
https://www.dfas.mil/retiredmilitary/disability/crdp/
































































































SAMPLE ORDER LANGUAGE 
 
 
STATE OF _______________   COURT OF _________________ 
COUNTY OF _____________   Case No. __________ 
 
 
__________ 
Petitioner 
 
______________________ 
Respondent 
 

MILITARY RETIRED PAY DIVISION ORDER 
(For Decree of Divorce, Dissolution, Annulment or Legal Separation that occurred after 

December 23, 2016) 
 
 This cause came before the undersigned judge upon the petitioner/respondent’s claim for a 
distribution of the respondent/petitioner’s military retired pay benefits.  The court makes the following: 
 
FINDINGS OF FACT: 
 
The Petitioner’s Social Security Number is _____________ and current address is 
____________________________________________________________. 
 
The Respondent’s Social Security Number is ______________ and current address is      
___________________________________________________. 
                        
The Parties were married on __________.  Their marital status was terminated on ___________ pursuant to 
a(n) ______________________________entered in ___________ County, State of ____________.  This 
current order is entered incident to the aforementioned order. 
 
The parties were married for a period of ten or more years during which time the Petitioner/Respondent 
performed at least ten years of service creditable for retirement eligibility purposes. 
 
If the military member was on active duty at the time of this order, Respondent/Petitioner’s rights under the 
Servicemembers’ Civil Relief Act, 50 U.S.C App. 501-548 and 560-591, have been observed and honored. 
 
This court has jurisdiction over the Respondent/Petitioner by reason of [choose those that apply] (A) his or 
her residence, other than because of military assignment, in the territorial jurisdiction of the court, during 
the [divorce, dissolution, annulment, or legal separation] proceeding, (B) his or her domicile in the 
territorial jurisdiction of the court during the [divorce, dissolution, annulment, or legal separation] 
proceeding, or (C) his or her consent to the jurisdiction of the court. 
 
CONCLUSIONS OF LAW:  
 
This court has jurisdiction over the subject matter of this action and the parties hereto. 
 
Petitioner/Respondent is entitled to a portion of Respondent/Petitioner’s United States military retired pay 
as set forth herein. 
 
 
 
 



IT IS THEREFORE ORDERED THAT: 
 
[Choose and complete ONE of the below sections:  (Please note that all awards expressed as a percentage 
of disposable retired pay, will automatically include a proportionate share of the member's cost-of-living 
adjustments (COLAs) after the date the member retires, unless the court order states otherwise.)   
 

Award When the Member Has Already Retired From Active or Reserve Duty: 
 
  “The former spouse is awarded _____ percent [OR] $___ ___dollar amount of the 
member’s disposable military retired pay.” 

 
 (Only complete 1 of the sections) 

 
Active Duty Awards 

 
Fixed award:  The former spouse is awarded $ _____ (dollar amount) of the member’s 
disposable military retirement pay. 
 
Percentage award:  The former spouse is awarded ____ percentage of the member’s 
disposable military retirement pay. 
 
Formula award:  “The former spouse is awarded a percentage of the member’s 
disposable military retired pay, to be computed by multiplying ____% times a 
fraction, the numerator of which is ______ months of marriage during the 
member’s creditable military service, divided by the member’s total number of 
months of creditable military service.” 
 
Active duty hypothetical calculated as of time of division; may only be used for members entering service 
BEFORE 9/1/80: “The former spouse is awarded _____% of the disposable military retired pay the 
member would have received had the member retired with the rank of ________ and with _______ 
years of creditable service on ________.” 
Active duty hypothetical calculated as of time of division, for members who entered AFTER 9/1/80:   “The 
former spouse is awarded _____% of the disposable military retired pay the member would have 
received had the member retired with a retired pay base (High-3) of ________ and with _______ 
years of creditable service on ________.” 
 
 

AND:      (ONE OF THE BELOW SECTIONS MUST ALSO BE COMPLETED) 
 
If the member entered the service BEFORE 9/1/80:  
 

On the date of the decree of divorce, dissolution, annulment or legal separation 
_____ (list the date) the member’s military pay grade (rank) was _________, and the 
member had  _______ years of creditable service (list amount of years and months).” 
 
If the member entered the service AFTER 9/1/80: 
 

On the date of the decree of divorce, dissolution, annulment or legal separation 
_____ (list the date) the member’s military retired pay base (high-3) was _________, 



(must provide a dollar amount) and the member had  years of creditable service (list 
amount of years and months).” 
 

Reserve Awards When the Member is Still Drilling 
 
Fixed award:  The former spouse is awarded _____ (dollar amount) of the member’s 
disposable military retirement pay. 
 
Percentage award:  The former spouse is awarded ____ percentage of the member’s 
disposable military retirement pay. 
 
Formula award:  “The former spouse is awarded a percentage of the member’s 
disposable military retired pay, to be computed by multiplying ____% times a 
fraction, the numerator of which is _______ Reserve retirement points earned 
during the period of the marriage, divided by the member’s total number of Reserve 
retirement points earned.” 
 
Reservist hypothetical calculated as of time of division; may be used for members entering service 
BEFORE  9/1/80:  “The former spouse is awarded _____% of the disposable military retired pay the 
member would have received had the member become eligible to receive retired pay on 
_____________, with the rank of ________, with _______ Reserve retirement points, and with 
_______ years of service for basic pay purposes.”  
 
Reservist hypothetical calculated as of time of division, for member’s who entered AFTER 9/8/80:  “The 
former spouse is awarded _____% of the disposable military retired pay the member would have 
received had the member become eligible to receive military retired pay with a retired pay base 
(High-3) of _______ and with _______ Reserve retirement points on _______.” 
 

AND:      (ONE OF THE BELOW SECTIONS MUST ALSO BE COMPLETED) 
 
If the member entered the service BEFORE 9/1/80:  
 

On the date of decree of divorce, dissolution, annulment or legal separation ____ 
(list the date)  the member’s military pay grade (rank) was ____ and the member 
had  Reserve retirement points_____(enter amount), and the member had _____ 
years of service for basic pay purposes (list amount of years and months).”  
 
If the member entered the service AFTER 9/1/80: 
 

On the date of the decree of divorce, dissolution, annulment or legal separation 
_____ (list the date) the member’s military retired pay base (high-3) was _________, 
(must provide a dollar amount) and the member had ___ Reserve retirement points (enter 
amount).  
  
This _______ day of _____________, 20__. 
      __________________________________ 
        JUDGE 
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FAMILY LAW INTENSIVE 2021 SAMPLE 

MILITARY PENSION DIVISION ORDER 

 THIS CAUSE came before the undersigned judge upon Defendant’s claim for distribution 
of Defendant’s military retirement benefits. The Plaintiff was represented by Jane Doe, and the 
Defendant was represented by John Smith. The parties agree to the entry of the following order to 
assign to Defendant a portion of those benefits. The court makes the following: 

FINDINGS OF FACT

1. Plaintiff is a resident of Plain County, South Carolina. Defendant is a resident of Plain County, 
South Carolina. The parties were married on May 30, 2009.   They were separated on October 
31, 2019.  They were divorced in a judgment filed on __________. 

2. Plaintiff’s address is 1234 Main Street, Plainville, SC 29000. His Social Security number is 
xxx-xx-1234; the full SSN will be shown on DD Form 2293, which accompanies the court’s 
order when tendered to DFAS (Defense Finance and Accounting Service) for enforcement 
through garnishment.   

3. Defendant’s address is 1234 Main Road, Plain, SC 29000. Her Social Security number is xxx-
xx-5678; likewise the full SSN will be found on DD Form 2293. 

4. The marital portion of the uniformed services retired pay of Plaintiff (hereafter military 
pension or retired pay) is subject to marital property division. Defendant is entitled to a share 
of Plaintiff’s military retirement benefits, as set out in the Decree below. Defendant’s 
entitlement to retired pay accrues upon the retirement of Plaintiff.  The remaining portion of 
Plaintiff’s military retired pay is the sole and separate property of Plaintiff.  

5. The Plaintiff is currently a Staff Sergeant in the United States Army. 

6. Currently there is no waiver in place for disability payments, and the court bases the award to 
Defendant set out below on these facts.  

7. Plaintiff’s rights under the Servicemembers Civil Relief Act, found at Chapter 50 of Title 50, 
U.S. Code, have been observed and honored.  

8. The terms below require Defendant to have knowledge of Plaintiff’s military retired pay on a 
regular basis.  To avoid the inconvenience of monthly mail or e-mail exchanges of this 
information, the parties can use the myPay system available on the Defense Finance and 
Accounting Service (DFAS) website (https://mypay.dfas.mil/mypay.aspx).  Plaintiff has the 
ability to set up a Limited Access Password for Defendant which, along with a proper Login 
ID, will allow the viewing of retired pay information (but not to make changes).  Plaintiff can 
locate instructions on how to set up a Limited Access Password for Defendant on-line at 
https://mypay.dfas.mil/FAQ.htm. This applies to the Plaintiff upon the receipt of retired pay. 

9. Defendant is entitled to former-spouse coverage as the beneficiary of Plaintiff’s Survivor 
Benefit Plan (SBP) as set out below. 

https://mypay.dfas.mil/mypay.aspx
https://mypay.dfas.mil/FAQ.htm
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10. Defendant is entitled to one-half of the marital share of Defendant’s retired pay. Based on this 
calculation, one-half of the marital share of the divisible retirement benefits is equal to 
Defendant receiving 30% of Plaintiff’s military retired pay if Plaintiff receives a non-regular 
(Reserve Component) retirement or 25% of Plaintiff’s military retired pay if Plaintiff receives 
a regular (Active Component) retirement.   

11. The Plaintiff’s information required by the retired pay center is as follows: On the date of 
divorce, [insert date]: (a) the Plaintiff’s military retired pay base (High-3) was $3, 702.51 per 
month, (b) the Plaintiff had 3,681 Reserve retirement points and (c) the Plaintiff had 8 years 
and 3 months of creditable service toward a regular retirement. 

CONCLUSIONS OF LAW 

1. This court has jurisdiction over the subject matter of this action and the parties hereto based 
on the consent of the Plaintiff to the jurisdiction of the court.  

2. Defendant is entitled to an assignment of Plaintiff’s military retirement benefits as set forth 
herein, subject to the conditions set forth in the Decree below. 

3. The facts above are incorporated herein by reference to the extent that they represent 
conclusions of law. 

4. The terms of this order are fair, reasonable, adequate and necessary. 

5. The parties have knowingly and voluntarily consented to this order. 

6. The parties are entitled to the relief granted below. 

DECREE 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT: 

1. Defendant will pay Plaintiff 30% of Plaintiff’s military retired pay each month if Plaintiff 
receives a non-regular (Reserve Component) retirement.  Defendant will pay Plaintiff 25% of 
Plaintiff’s military retired pay each month if Plaintiff receives a regular (Active Component) 
retirement.   

2. Plaintiff has served at least ten years of creditable service concurrent with at least ten years of 
marriage to Defendant.  Defendant is entitled to direct payments from DFAS. 

3. Defendant will receive payments at the same time as Plaintiff.  The parties acknowledge that 
DFAS is not required to begin payments to the former spouse until 90 days after receipt of an 
acceptable order or the start of retired pay, whichever is later.  Plaintiff is responsible for 
making these payments each month to Defendant until DFAS begins payments; during this 
interim period, Plaintiff will pay Defendant directly her full share as set out herein.   

a. Payments are due on the first day of each month.   

b. Pursuant to Pfister v. Comm’r, 359 F.3d 352, Proctor v. Comm’r, 129 T.C. 92 (2007), 
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Mitchell v. Comm’r, T.C. Summary Opinion 2004-160, Mess v. Comm’r, 79 T.C.M. 
(CCH) 1443 and Eatinger v. Comm’r, 59 T.C.M. (CCH) 954, the parties acknowledge 
that the periodic payments made by Plaintiff to Defendant through a pension-share 
garnishment from DFAS are included in Defendant’s taxable income and excluded from 
Plaintiff’s taxable income. 

c. As to the taxation of payments not made through DFAS, the parties are advised to 
consult with a qualified tax advisor. 

4. The following terms apply to the Plaintiff upon the receipt of retired pay.  Plaintiff will provide 
to Defendant a Limited Access Password and Login ID for access to the myPay system to 
verify receipt of the proper share of Plaintiff’s retired pay each month.  Plaintiff shall set up 
Defendant’s access to myPay and provide the Limited Access Password and corresponding 
Login ID to Defendant simultaneously with the signing of this Order.  Plaintiff shall not delete 
Defendant’s Limited Access Password without specific written approval from Defendant or 
by court order.  If Plaintiff breaches this provision, attorney’s fees shall be assessed against 
him under the enforcement clause below. 

5. When DFAS has determined that this order meets the requirements of the applicable federal 
law as a military pension division order, then it will carry out the provisions of this order and 
shall give written notice to Defendant (at her address set out above) and to her attorney, John 
Smith at Law Firm, SC 29000, that this order complies with said requirements. 

6. Plaintiff will provide promptly to Defendant any information that she needs in order to have 
this order honored for direct payment of military pension benefits and will keep her informed 
at all times of his current address. 

7. If Plaintiff receives any amount that belongs to Defendant pursuant to the terms herein, he 
will reimburse her immediately.  Since the retired pay center may pay the Defendant less than 
what is owed under the terms of this Order, the Plaintiff is ordered to make up any difference 
promptly in direct payments to the Defendant. 

8. To implement direct payments from DFAS, Defendant will tender a certified copy of this 
order to DFAS with a certified copy of the parties’ divorce decree and an executed DD Form 
2293.  

9. If Plaintiff shall attempt to waive or convert any portion of his military service, whether 
active-duty or Guard/Reserve, into federal or state civil service time, without first obtaining 
Defendant’s consent, and the effect of this action is that her benefits would be reduced, then  

a. Defendant shall receive either: 

i. Non-modifiable alimony equal to the amount or share of the military pension that she 
was entitled to receive before any waiver (with cost-of-living adjustments, if 
applicable), and not terminating at her remarriage or cohabitation; or 

ii. A portion of the federal retirement annuity (FERS or CSRS) that provides Defendant 
an amount equal to what she would have received as her share of the military pension 
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had there been no waiver to obtain an enhanced federal retirement annuity. 

iii. In the event of such conversion, pursuant to 5 U.S.C. § 8411(c)(5), Plaintiff shall 
authorize the Director of the Office of Personnel Management to deduct and withhold 
(from the annuity payable to Plaintiff) an amount equal to the amount that, if the 
annuity payment were instead a payment of Plaintiff’s military retired pay, would have 
been deducted, withheld, and paid to Defendant under the terms of this Order.  The 
amount deducted and withheld under this subsection shall be paid to Defendant. 

b. If the waiver of military pension for federal civil service retirement prevents 
Defendant’s coverage under the Survivor Benefit Plan, then Plaintiff will – 

i. Designate Defendant as beneficiary under the equivalent federal retirement survivor 
annuity plan and provide equivalent coverage; or 

ii. Obtain life insurance (with Defendant as the owner) covering his life with a death 
benefit equal to full SBP coverage; or 

iii. Purchase a single-premium annuity (with Defendant as the owner) that is equal to the 
benefits payable for full SBP coverage. 

c. If Plaintiff accepts employment with the federal government and he intends to waive or 
convert any portion of his military service, whether active-duty or Guard/Reserve, into 
federal or state civil service time, he will promptly notify the Defendant before he 
transfers his active duty service to purchase credits with FERS and before he loses that 
active duty time, which may result in the elimination or reduction of his military retired 
pay.  Any subsequent retirement system of Plaintiff is directed to honor this court order 
to the extent of Defendant’s interest in the military retirement and to the extent that the 
military retirement is used as a basis of payments or benefits under the other retirement 
system, program, or plan.  

10. If Plaintiff breaches any terms in this document, then the court shall award to Defendant any 
and all attorney’s fees she may incur in obtaining information on Plaintiff from the U.S. 
government and in enforcement of the provisions herein. 

11. If either party violates this order, then the court will indemnify the party seeking enforcement, 
and the court will award damages, interest at the statutory rate, consequential damages, 
reasonable expenses and attorney’s fees to that party. 

12. The monthly payments herein shall be paid to Defendant regardless of her marital status and 
will not end at remarriage.  Any future overpayments to Defendant by DFAS are recoverable 
and subject to involuntary collection from Defendant or from the estate of Defendant.   

13. Defendant shall be responsible for the taxes on her share of Plaintiff’s military retired pay 
received from DFAS.  Defendant shall not be entitled to any portion of retired pay upon the 
death of either party. 

14. Plaintiff shall provide coverage for Defendant through the Survivor Benefit Plan (SBP) as 
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follows: 

a. Upon the parties’ divorce, the Plaintiff shall immediately elect the Defendant as 
“former-spouse beneficiary” for SBP, with his monthly retired pay as the base amount.  
He will do nothing to reduce or eliminate her benefits. 

b. Plaintiff will immediately complete DD Form 2656-1 and send the executed form to 
DFAS at the address shown thereon, with a copy sent simultaneously to Defendant’s 
attorney.   

c. Defendant will effectuate a deemed election for former-spouse coverage within one year 
of the entry of the first court order granting former-spouse SBP coverage by sending a 
certified copy of said order to DFAS along with a certified copy of the divorce decree 
and an executed DD Form 2656-10. 

15. If Plaintiff does anything that changes the former-spouse election, then an amount equal to 
the present value of SBP coverage for Defendant shall, at the death of Plaintiff, become an 
obligation of his estate.  In addition, Defendant shall be entitled to any other legal or equitable 
remedies for breach. 

16. The parties shall comply with the terms of this order in good faith and shall notify the court 
and the other party if there are any substantial changes which would impact the retired pay of 
the Plaintiff.  Examples of this include- 

a.  the remarriage of Defendant before age 55, which suspends SBP coverage (thus justifying 
termination of the SBP premium deduction), and  

 
_____________________________________  Date: ______________________ 
Judge Presiding
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WE HAVE READ THE ABOVE AND CONSENT: 
 
 
_______________________________  ________________________________ 
, Plaintiff       , Attorney for Plaintiff 
 
 
________ COUNTY 
STATE OF SOUTH CAROLINA 
 
 I certify that the following person personally appeared before me this day, and I have 
personal knowledge of the identity of the Plaintiff or have seen satisfactory evidence of the 
Plaintiff’s identity, by a current state or federal identification with the Plaintiff’s photograph in the 
form of a ____ Driver’s License; acknowledging to me the voluntary signing of the foregoing 
document for the purpose stated therein and in the capacity indicated: Plaintiff. 
 
Date:                                      ______________________________________ 
      (Notary’s printed or typed name), Notary Public 
 
___________________________________ [signature of notary public] 
 
 
(Official Seal)     My commission expires:  _________________ 
 
 
 
_______________________________  ________________________________ 
, Defendant      Attorney for Defendant 
 
 
_______ COUNTY 
STATE OF SOUTH CAROLINA 
 
 I certify that the following person personally appeared before me this day, and I have 
personal knowledge of the identity of the Defendant or have seen satisfactory evidence of the 
Defendant’s identity, by a current state or federal identification with the Defendant’s photograph 
in the form of a ___ Driver’s License; acknowledging to me the voluntary signing of the foregoing 
document for the purpose stated therein and in the capacity indicated: Defendant. 
 
Date:                                       ______________________________________ 
      (Notary’s printed or typed name), Notary Public 
 
___________________________________ [signature of notary public] 
 
 
(Official Seal)     My commission expires:  _________________  
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FAMILY LAW INTENSIVE 2021 
SAMPLE LANGUAGE TO BE INSERTED INTO FINAL ORDER 

 
 

  1.                    The Defendant’s current address is:          
                                                

2.           The Defendant’s social security number is: Rule 41.2(1) of the South Carolina Rules 

of Civil Procedure specifically states that the parties “shall not include any portion of the 

social security number in a filing.”  Consequently, the Defendant’s social security number 

will be shown on DD Form 2293 only, which shall accompany the Court’s Order when 

tendered to the Defense Finance and Accounting Service. 

3.              The Plaintiff’s current address is:  

4.              The Plaintiff’s social security number is: Rule 41.2(1) of the South Carolina Rules 

of Civil Procedure specifically states that the parties “shall not include any portion of the 

social security number in a filing.”  Consequently, the Defendant’s social security number 

will be shown on DD Form 2293 only, which shall accompany the Court’s Order when 

tendered to the Defense Finance and Accounting Service. 

5.              The parties were married on May 30, 2009.  

6.              The parties were married for a period of ten or more years during which time the 

Defendant performed at least ten years of service creditable for retirement eligibility 

purposes. 

7.              At the time of divorce, the Plaintiff has Nine years and Seven (7) months of 

creditable service for an active duty retirement and Three Thousand Six Hundred and 

Eighty-One  (3681) Reserve retirement points of which Two Thousand Nine Hundred, 

Ninety-Nine were accrued during the marriage. 

8.        The Defendant’s High-3 amount at the time of divorce was three thousand, seven 

hundred two dollars and fifty-one cents ($3702.51). 
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9.  The Plaintiff is currently an E-6 in the Air Force and his rights under the 

Servicemememeber's Civil Relief Act (SCRA) have been observed and honored. 

10.              This Court has jurisdiction over the Defendant by reason of South Carolina Code 

§ 23-3-30 and his residence in the territorial jurisdiction of the Court during the divorce 

proceeding. 

11.  The Defendant is entitled to a portion of the Plaintiff's United State military retired pay 

as set forth herein. 

IT IS THEREFORE ORDERED: 

If the Plaintiff receives an Active Duty retirement, the Defendant/Former Spouse is 

awarded 50% of the disposable military retired pay the Plaintiff/Member would have 

received had the Plaintiff/Member retired with a retired pay base (High-3) of $3702.51 and 

with Seven years and Nine months of creditable service on October 31, 2019.  On the date 

of the Decree of Divorce, the Plaintiff/Member's military pay base (High-3) was $3702.51 

and he had Nine years and Seven months of creditable service. 

If the Plaintiff receives a Reserve retirement, the Defendant/Former Spouse is 

awarded 50% of the disposable military retired pay the Plaintiff/Member would have 

received had the Plaintiff/Member become eligible to receive military retired pay with a 

retired with a retired pay base (High-3) of $3702.51 and with 2999 reserve points on 

October 31, 2019.  On the date of the Decree of Divorce, the Plaintiff/Member's military 

pay base (High-3) was $3702.51 and he had 3681 Reserve retirement points. 

This Court reserves jurisdiction over all matters related to the division of the Plaintiff's 

military retirement pay, to include, but not limited to the issuance of a Military Retired Pay 

Division Order (MPDO) or Clarifying Order. 

 



This summary is a statement of your points earned towards retirement. You should review all entries and
report any discrepancies to your unit clerk. Particular attention should be given to any period of service
with a verification status (VS) of "B" because points are not credited until verified.

Begin Date 
(yyyymmdd)

End Date 
(yyyymmdd)

MMSI IDT MEM ACCP 
Misc 
Pts

FHD AD 
Pts

VS Total 
Career 
Points

Total Pts 
For Ret 

Pay

Creditable 
Svc For 
Ret Pay

2009/06/18 2009/11/11 E5 0 -- 0 0 0 V --- --- --/--/--
2009/11/12 2010/06/17 A1 0 6 0 0 218 V 224 224 01/00/00
2010/06/18 2011/06/17 A1 0 0 0 0 365 V 365 365 01/00/00
2011/06/18 2012/06/17 A1 0 0 0 0 366 V 366 366 01/00/00
2012/06/18 2013/06/17 A1 0 0 0 0 365 V 365 365 01/00/00
2013/06/18 2014/06/17 A1 0 0 0 0 365 V 365 365 01/00/00
2014/06/18 2015/06/17 A1 0 0 0 0 365 V 365 365 01/00/00
2015/06/18 2015/11/11 A1 0 -- 0 0 147 V --- --- --/--/--
2015/11/12 2016/01/11 B1 0 -- 0 0 0 V --- --- --/--/--
2016/01/12 2016/06/17 B1 22 9 0 0 0 V 178 178 01/00/00
2016/06/18 2017/06/17 B1 49 15 0 0 12 V 76 76 01/00/00
2017/06/18 2018/01/31 B1 26 -- 0 0 15 V --- --- --/--/--
2018/02/01 2018/06/17 B4 0 15 0 0 137 V 193 193 01/00/00
2018/06/18 2019/06/17 B4 0 15 0 0 365 V 380 365 01/00/00
2019/06/18 2020/06/17 B4 0 15 0 0 366 V 381 366 01/00/00
2020/06/18 2021/06/17 B4 0 15 0 0 365 V 380 365 01/00/00
2021/06/18 -- B4 0 -- 0 0 88 V --- --- --/--/--

Grand Totals 3451 3638 3593 12/00/00

NON-CREDITABLE PERIODS OF SERVICE

From Date To Date Reason

MILITARY MEMBERSHIP STATUS IDENTIFIERS

A1 - United States Army Regular Service
B1 - Army National Guard Unit Member
B4 - ARNG Active Guard Reserve (AGR) under Title 32 USC, State Controlled and ARNG Active Duty 
Operational Support (ADOS) under Title 32 USC
E5 - Delayed Entry Program (Any Component)

CERTIFICATION

ARMY NATIONAL GUARD RETIREMENT POINTS HISTORY STATEMENT  
APPLICATION FOR RETIREMENT PAY

  
  

  
  

  
  

Output Reason: Request

Date Prepared: 2021/09/13  
AYE: 06/17  
BASD: 2012/01/04  
Notice of Eligibility: NO  
Highest Grade Held: E06  
DOB:   
RPED: 

PAGE 1
NGB FORM 23C  
12 July 2019

Mary Frances Quindlen

Mary Frances Quindlen
SAMPLE 3



DISTRIBUTION:
1 Original for attachment to DD Form 108
1 Soldier
1 MPRJ

  

  
  

  
  

  
  

  
  

  
  

  
  

PAGE 2
NGB FORM 23C  
12 July 2019



SAMPLE LES 

 



Mary Frances Quindlen
SAMPLE RAS





 
 
 

Thinking Ahead-Estate/Probate Issues and How to 
Address 

 
 
 
 
 

Jessica Christophillis 
 
 



10/11/2021

1

THINKING AHEAD: 
ESTATE AND PROBATE ISSUES TO CONSIDER 
DURING STAGES OF MARITAL LITIGATION

JESSICA CHRISTOPHILLIS

ROADMAP DURING MARITAL LITIGATION

Initial 
Engagement 

Phase
Pre-filing of marital 

litigation

Marital Litigation 
started

Divorce or SSM
action filed

Agreement 
executed

Agreement between 
the parties in 

writing

Marital Litigation 
finalized

SSM Order

Divorce Decree

1

2
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IN THE BEGINNING….

 Husband or Wife have retained attorneys but not yet filed.

 During this stage, assets are directed by the policy and account holders and each 
party can usually make decisions about withdrawing funds, canceling policies or 
changing beneficiaries

 Accounts such as life insurance and brokerage accounts are governed by contract law 
and thus are contracts between the account owner and the company.

 If a party passes away, assets will be subject to probate or pass in accordance with 
the designated beneficiary for all non-probate assets.

S.C. CODE ANN. §62-2-202: PROBATE ESTATE

(a) For purposes of this Part, probate estate means the decedent's 
property passing under the decedent's will plus the decedent's 
property passing by intestacy, reduced by funeral and 
administration expenses and enforceable claims.

(b) Except as provided in Section 62-7-401(c) with respect to a 
revocable inter vivos trust found to be illusory, the elective share 
shall apply only to the decedent's probate estate.

3
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ERISA GOVERNED ASSETS

• Most employer defined benefit plans (pension accounts 
received from private business) and defined contribution plans 
(typically 401(K)) plans received from private business are 
governed by the Employee Retirement Income Security Act of 
1974 (ERISA)

• Under ERISA, the only way to change a beneficiary is by 
spousal waiver, which requires the consent of the spouse.

ROADMAP DURING MARITAL LITIGATION

Initial 
Engagement 

Phase
Pre-filing of marital 

litigation

If a party passes away 
before commencing 
marital litigation, all 
assets will be passed 
in accordance to the 

probate code and 
policy holder/account 

holder beneficiary 
designations

Practical Considerations:

• Are there valid Wills?

• Who is named as the Personal Representative and 
Beneficiaries?

• Are there substantial non-probate assets?

• In gathering the parties’ assets and debts, look to each 
asset/debt to determine if it impacts timing of filing, if 
beneficiaries or personal representatives need to be changed

5
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BEGINNING MARITAL LITIGATION

 Once marital litigation is filed, both parties have a vested interest in the value of the 
marital property as of the date of filing.

 Whereas the spouse had just an expectancy interest in the other’s account (for 
example a retirement account), now has a vested interest in the value of the marital 
property which is subject to equitable distribution.

 Once a party commences marital litigation, the death of one spouse will not preclude 
the surviving spouse from continuing the marital litigation action (Hodge v. Hodge, 305 S.C. 521, 
409 S.E.2d 436 (Ct. App. 1991))

ROADMAP DURING MARITAL LITIGATION

Once a party begins 
marital litigation, all 

marital asset and debt 
values acquired during 

the marriage and 
owned as of the date 
of filing will vest and 

be subject to equitable 
distribution

Marital Litigation 
started

Divorce or SSM
action filed

Practical Considerations:

• Do you represent a client that holds most of the property 
or a client that holds very little?

• Would a third-party PR be appropriate?

• Do you need to seek temporary relief for an injunction 
against changing beneficiaries?

• If a party passes away at this stage, it is more advantageous 
to your client to dismiss the action (if no Answer) or keep 
the marital litigation going?

7
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MARITAL SETTLEMENT AGREEMENTS
 Once an agreement is reached via mediation or settlement negotiations, it should be

written and signed by both parties (and attorneys) as soon as possible.

 Construction of an MSA- If language is perfectly plain and capable of legal
construction, it alone determines the document’s force and effect. (Heins v. Heins, 344 S.C.
146, 543 S.E. 2d 224 (S.C.App. 2001))

 Stribling v. Stribling: 2 ways to preclude a named beneficiary

1) Agreement specifically addresses a policy/account and also has language of release
applicable to the policy/account.

2) Agreement does not specifically address policy/account, spouse may be precluded if the
intent was for a general waiver to apply to the expectancy interest.

S.C. CODE ANN. §62-2-204:  VOLUNTARY WAIVER OF SURVIVING SPOUSE'S 
RIGHT TO ELECTIVE SHARE, HOMESTEAD ALLOWANCE, AND EXEMPT 
PROPERTY; PROPERTY SETTLEMENT IN ANTICIPATION OF DIVORCE.

(A) The rights of a surviving spouse to an elective share, homestead allowance, and exempt 
property, or any of them, may be waived, wholly or partially, before or after marriage, by a 
written contract, agreement, or waiver voluntarily signed by the waiving party after fair and 
reasonable disclosures to the waiving party of the other party's property and financial 
obligations have been given in writing.

(B) Unless it provides to the contrary, a waiver of all rights in the property or estate of a 
present or prospective spouse or a complete property settlement entered into after or in 
anticipation of separation or divorce is a waiver of all rights to elective share, homestead 
allowance, and exempt property by each spouse in the property of the other and a 
disclaimer by each of all benefits which would otherwise pass to him from the other by 
intestate succession or by virtue of the provisions of a will executed before the waiver or 
property settlement.

9
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ROADMAP DURING MARITAL LITIGATION

Agreement 
reached

Agreement between 
the parties in 

writing

Once parties reach a 
written agreement 

construction of 
agreement is matter 

of contract law.  
Assets and debts 

should pass in 
accordance with 

written agreement

Practical Considerations:

• Does your MSA contain provisions regarding expectancy 
interest for retirement account, whole life policies, etc. 
(general or specific provisions)

• Does your MSA contain language regarding waiver of 
elective share, homestead allowance, etc. 

• Is your agreement signed by parties and attorneys

• If your client is waiving elective share, is there a signed 
financial declaration signed by each party?

ROADMAP DURING MARITAL LITIGATION

Marital Litigation 
finalized

SSM Order

SECTION 62-2-802. Effect of divorce, annulment, decree of separate maintenance, or 
order terminating marital property rights.

(a) An individual who is divorced from the decedent or whose marriage to the decedent 
has been annulled is not a surviving spouse unless, by virtue of a subsequent marriage, the 
individual is married to the decedent at the time of death. A decree of separate 
maintenance that does not terminate the status of husband and wife is not a 
divorce for purposes of this section.

(b) For purposes of Parts 1, 2, 3, and 4 of Article 2…., a surviving spouse does not include:

(3) an individual who was a party to a valid proceeding concluded by an order 
purporting to terminate all marital property rights or confirming equitable 
distribution between spouses unless they are living together as husband and 
wife at the time of the decedent's death; or

11
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ROADMAP DURING MARITAL LITIGATION

Marital Litigation 
finalized

SSM Order

Practical Considerations:

ROADMAP DURING MARITAL LITIGATION

Marital Litigation 
finalized

Divorce Decree

Once Order if filed, 
assets and debts 

divided per Order. 
Beneficiary Interests 

are automatically 
revoked per §62-2-507 

for accounts with 
expectancy interests

 Case law used to be that a divorce per se did not affect the
rights to beneficiary interest (Stribling)

 In 2014, SC Probate Code was amended to specifically
revoke all beneficiary designations to a former spouse upon
a filed order or decree for divorce or an order “terminating
all marital property rights or confirming equitable
distribution” §62-2-507

13
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S.C. CODE ANN. §62-2-507: REVOCATION BY DIVORCE, ANNULMENT, AND 
ORDER TERMINATING MARITAL PROPERTY RIGHTS

(c) Except as provided by the express terms of a governing instrument, a court order, or a contract relating to the division of the marital 
estate made between the divorced individuals before or after the marriage, divorce or annulment, the divorce or annulment of a marriage:

(1) revokes any revocable:

(i) disposition or appointment of property or beneficiary designation made by a divorced individual to the divorced individual's 
former spouse in a governing instrument;

(ii) provision in a governing instrument conferring a general or nongeneral power of appointment on the divorced individual's former 
spouse; or

(iii) nomination in a governing instrument, nominating a divorced individual's former spouse to serve in any fiduciary or 
representative capacity, including a personal representative, trustee, conservator, agent, attorney in fact or guardian;

(2) severs the interests of the former spouses in property held by them at the time of the divorce or annulment as joint tenants with 
the right of survivorship so that the share of the decedent passes as the decedent's property and the former spouse has 
no rights by survivorship. This provision applies to joint tenancies in real and personal property, joint and multiple-party accounts in 
banks, savings and loan associations, credit unions, and other institutions, and any other form of co-ownership with survivorship incidents.

WHAT ABOUT THOSE ERISA ACCOUNTS?
 Beneficiary designations for ERISA accounts must be changed as soon as possible after the

issuance of a final order of divorce or separate support and maintenance

 Supreme Court of the United States has ruled that revocation by divorce statutes do not
apply to ERISA accounts and the beneficiary ex-spouse will inherit the proceeds if they are
still listed. Egelhoff v. Egelhoff ex rel. Breiner, 532 U.S. 141, 121 S. Ct. 1322, 149 L.Ed.2d 264
(2001)

 ERISA preempts state law and thus ERISA plans should be administered, and benefits paid, in
accordance with plan documents.

 U.S. District Court of South Carolina has ruled that ERISA preempts §62-2-507. Specifically,
§62-2-507(h)(2) which states that if the code section is preempted then the person paid a
benefit would be obligated to return the payment to the person who would be entitled to the
benefit but for the preemption. Bostic v. Bostic, 2015 WL 5178163 at *3 (D.S.C. Sept. 3, 2015)

15
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ROADMAP DURING MARITAL LITIGATION

Initial 
Engagement 

Phase
Pre-filing of marital 

litigation

If a party passes away 
before commencing 
marital litigation, all 
assets will be passed 
in accordance to the 

probate code and 
policy holder/account 

holder beneficiary 
designations

Once a party begins 
marital litigation, all 

marital asset and debt 
values acquired during 

the marriage and 
owned as of the date 
of filing will vest and 

be subject to equitable 
distribution

Marital Litigation 
started

Divorce or SSM
action filed

Agreement 
reached

Agreement between 
the parties in 

writing

Once parties reach a 
written agreement 

construction of 
agreement is matter 

of contract law.  
Assets and debts 

should pass in 
accordance with 

written agreement

Marital Litigation 
finalized

Final Order for 
Divorce or SSM

filed

Once Order if filed, 
assets and debts 

divided per Order. 
Beneficiary Interests 

are automatically 
revoked per §62-2-507 

for Non-ERISA 
accounts with 

expectancy interests
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These materials accompany the Family Law Intensive Workshop presentation on October 24, 
2021, in Charleston, SC.  They are intended to be an overview and are presented in a simplified 
manner to clarify the points.  Many of these issues are more complex and nuanced than 
presented herein, and you should involve a bankruptcy attorney to advise and review your 
matter if there is a risk of a bankruptcy filing.   
 
 

1. Terms 
a. Administrative Claim – The highest priority claim in bankruptcy after secured 

claims.  These claims must be paid in full before payments are made to the next 
class. Admin claims are post-petition claims for alimony and support. 11 U.S.C. § 
503 

b. Automatic Stay – An injunction entered at the beginning of the bankruptcy which 
is as broad as possible and has very few exceptions.  See 11 U.S.C. § 362 

c. Debtor – the individual, or company, that filed for bankruptcy.  
d. Discharge – An order entered at the end of the bankruptcy relieving the debtor 

from the obligation to pay dischargeable debts.  11 U.S.C. § 727, 1141, or 1328. 
e. Domestic Support Obligation – this is often referred to as a DSO in bankruptcy 

court and encompasses alimony, child support, and any payments related to 
these types of claims.  Statutory Definition is 11 U.S.C. § 101(14A) 

The term “domestic support obligation” means a debt that accrues before, 
on, or after the date of the order for relief in a case under this title, 
including interest that accrues on that debt as provided under applicable 
nonbankruptcy law notwithstanding any other provision of this title, that 
is—  



(A) owed to or recoverable by—  
(i)  
a spouse, former spouse, or child of the debtor or such child’s parent, 
legal guardian, or responsible relative; or 
(ii)  
a governmental unit; 
(B)  
in the nature of alimony, maintenance, or support (including assistance 
provided by a governmental unit) of such spouse, former spouse, or child 
of the debtor or such child’s parent, without regard to whether such debt 
is expressly so designated; 
(C) established or subject to establishment before, on, or after the date of 
the order for relief in a case under this title, by reason of applicable 
provisions of—  
(i)  
a separation agreement, divorce decree, or property settlement 
agreement; 
(ii)  
an order of a court of record; or 
(iii)  
a determination made in accordance with applicable nonbankruptcy law 
by a governmental unit; and 
(D)  
not assigned to a nongovernmental entity, unless that obligation is 
assigned voluntarily by the spouse, former spouse, child of the debtor, or 
such child’s parent, legal guardian, or responsible relative for the purpose 
of collecting the debt. 

 
f. Equity claims- the class below general unsecured creditors, and equity is rarely 

paid. This class is typically the Debtor or ownership of the company.   
g. The Estate – a fictional entity created to contain the debts and assets of the 

bankrupt debtor. 11 U.S.C. § 541 
h. Exemption – an asset or asset classes that are not included in the bankruptcy 

case and are not available to collect against (in most creditor cases).  11 U.S.C. § 
522 for federal exemptions and allowance for state opt out of federal rules. For 
SC cases, see S.C. Code Ann. § 15-41-30.  Other states have also opted out of the 
federal scheme.  

i. General Unsecured Claims – Bankruptcy lawyers call this GUS or Unsecured 
Claims.  This is the catch-all class for creditors who are not secured, 
administrative, or priority.  Those higher priority classes must be paid in full 
before money is distributed to this class. GUS creditors share pro rata in the 
remaining assets.  

j. Non-dischargeable debts – Are debts that survive the debtor’s bankruptcy. 11 
U.S.C. § 523.  



k. Pre-petition –  Is the time before the bankruptcy was filed.  
l. Priority Claim – the priority class after administrative claims.  This category is a 

limited group of claims.  This class must be paid in full before any funds are paid 
to the unsecured creditors. 11 U.S.C. § 507.  This statute sets out the priority in 
which creditors who are 507 creditors get paid.  

m. Property of the Estate – the property that is included in the bankruptcy. 11 U.S.C. 
§ 541 

n. Property Settlement Obligations – Property settlements that are future 
obligations are claims that become part of the bankruptcy.  Essentially any 
obligation included in an agreement or order of divorce that is not a DSO is a 
property settlement. 

2. Types of Bankruptcy 
a. There are two primary types of liquidation and reorganization 

i. Chapter 7 is a liquidation 
1. Liquidation cases rarely pay claims and involve the liquidation of 

the filing parties’ assets. When they do pay claims, those 
payments are de minimis.  

2. Chapter 7 does not allow for the discharge of pre-petition divorce 
claims. 

ii. Chapter 13/11 are reorganization chapters  
1. Both chapters require the debtor to contribute income to the 

repayment of creditors over time.  
2. DSOs are still not discharged in either case. 
3. But personal property settlement obligations are dischargeable 

in a chapter 13 bankruptcy.  
3. Automatic Stay 

a. The Automatic Stay (11 U.S.C. § 362) gives the Debtor the broadest protection 
possible and allows them a “cooling off period” to deal with and address their 
debts.  The automatic stay stops all communication and litigation with the 
debtor.  There are a few exceptions, but the safest course is to assume any 
action you are about to take violates the stay and seek permission from the 
bankruptcy court to proceed. The exceptions set out in 11 U.S.C. § 362(b) that 
affect family law practitioners are:  

i. Establishing paternity 
ii. Establishing or modifying support 

iii. Collecting domestic support obligations from property that is not 
property of the estate.  

iv. Child custody and visitation 
v. Domestic violence issues 

vi. Allows for the  withholding of income that is property of the estate or 
property of the debtor for payment of a domestic support obligation 
under a judicial or administrative order or a statute 



vii. of the withholding, suspension, or restriction of a driver’s license, a 
professional or occupational license, or a recreational license, under 
State law, as specified in section 466(a)(16) of the Social Security Act 

viii. of the reporting of overdue support owed by a parent to any consumer 
reporting agency as specified in section 466(a)(7) of the Social Security 
Act 

ix. of the interception of a tax refund, as specified in sections 464 and 
466(a)(3) of the Social Security Act or under an analogous State law; or 

x. of the enforcement of a medical obligation, as specified under title IV of 
the Social Security Act 

b. Violations of the Automatic Stay can result in the voiding of any violative acts. 
Still, more importantly, a breach can result in a severe sanction against the party 
acting in violation. If you know of the bankruptcy, you cannot claim ignorance.  

c. Property distribution or division cannot occur once a bankruptcy is filed. The 
filing Debtor creates a bankruptcy estate, and all the property owned by the 
Debtor (legal title) becomes property of the bankruptcy estate. You must get 
permission from the bankruptcy court (relief from stay) to proceed.   

d. Chapter 13 considerations and the automatic stay – if a Debtor owes support 
payments, a chapter 13 filing can stop enforcement actions or rule to show 
cause that may result in a contempt finding.  A Debtor held in contempt may 
gain release from confinement if a chapter 13 is filed. 

e. While the chapter 13 bankruptcy is pending, the debtor must make payments 
under any alimony and catch up on pre-petition obligations. A spouse cannot 
attempt to collect from the property of the bankruptcy estate but can collect 
against exempt assets or assets that are not the estate's property.  This type of 
collection work is fraught with peril. Nonbankruptcy attorneys should only do it 
with the careful advice of a bankruptcy attorney and relief from the automatic 
stay that puts all parties on notice of these efforts, so there is no 
misunderstanding.   

4. Two important types of claims in bankruptcy  
a. DSOs and property settlements are the two issues of primary concern to 

domestic lawyers when thinking about bankruptcy.  The way these claims are 
established in the order of divorce does not always govern how the bankruptcy 
court treats them.   

b. Domestic Support Obligations (“DSO”) – the term DSO is simply a support 
obligation owed by the debtor owed to a spouse, former spouse, or child.  It can 
also include a parent, legal guardian, responsible relative, or governmental unit.  
While maintaining the payment is important    

i. DSOs are excepted from discharge under 11 U.S.C. § 523(a)(5) “(a) A 
discharge under section 727, 1141, 1192 [1] 1228(a), 1228(b), or 1328(b) 
of this title does not discharge an individual debtor from any debt—for a 
domestic support obligation;” and 

ii. “to a spouse, former spouse, or child of the debtor and not of the kind 
described in paragraph (5) that is incurred by the debtor in the course of 



a divorce or separation or in connection with a separation agreement, 
divorce decree or other order of a court of record, or a determination 
made in accordance with State or territorial law by a governmental unit;” 

c. Property settlement obligations – are all other obligations that are not DSOs.  
These can include future monthly payments for equitable division, assumptions 
of debt, holding a spouse harmless on debt obligations, etc.   

i. A spouse may elect to file a chapter 13, make modest payments into a 
bankruptcy plan and discharge their obligations to their former spouse to 
the extent they are property settlement obligations.   

ii. A chapter 11 bankruptcy is a far more complicated issue and one that is 
infrequently used.  A chapter 11 cannot discharge property settlement 
obligations, but it could create a plan that modifies the treatment of 
those claims 

iii. In chapter 13 and chapter 11 bankruptcy, a bankruptcy attorney must 
review the proposed plan of reorganization.  Failing to object to 
treatment under a bankruptcy plan can allow for a confirmed plan to 
discharge non-dischargeable debts.  If the plan proposes so, an objection 
must be filed before the very short objection deadline.   

d. Filing a claim in bankruptcy is subject to deadlines, and failure to file means 
your client may not get paid from proceeds distributed during the bankruptcy. 
You should always file a claim and must do so within the limited deadlines 
imposed in the case. Frequently this is less than 70 days from the date the case 
is filed, but this varies by chapter, judge, and court.  

5. Discharge  
a. Is the removal of debt obligations owed by the filing party.   
b. Discharge by chapter 

i. Chapter 7- A discharge is granted, typically within 120 days of the petition 
date.   

ii. Chapter 11, 12, 13 – a discharge is not issued until the Debtor completes 
the plan.  This process can take several years.  

6. Effect of Each bankruptcy on claim types 
a. Any chapter of bankruptcy cannot discharge DSO claims.   
b. Property settlement debts are eligible for discharge in a chapter 13 bankruptcy.   
c. Because a DSO claim cannot be discharged, many attorneys attempt to take the 

easy way and declare every financial transaction in the divorce agreement or 
proposed order a DSO.  

i. The bankruptcy court will examine the nature of the asserted DSO claims.  
If the agreement or order does not explain why an obligation is or is not a 
DSO, the bankruptcy court will determine the nature based on limited 
evidence.  Often this is to the detriment of the non-filing spouse. Below is 
an excerpt from a local bankruptcy case where the court made such a 
determination.  

If the intent of the court is not as clear, the bankruptcy 
courts can consider factors such as the "relative financial 



conditions of the parties at the time of the divorce; the 
respective employment histories and prospects for financial 
support; the fact that one party or another receives the 
marital property; the periodic nature of the payments; and, 
whether it would be difficult for the former spouse and 
children to subsist without the payments" to determine 
whether a debt is a domestic support obligation. Braun, 
2008 Bankr. LEXIS 1666 at *7. Courts have considered 
whether the obligation is fixed and non-modifiable, 
indicating a property settlement; however, the presence of 
this factor alone is not decisive. See Kinder v. Kinder (In re 
Kinder), C/A No. 02-10519-W, Adv. Pro. No. 02-80342, slip 
op. at 4 (Bankr. D.S.C. Feb. 10, 2003); Fitzgerald, slip op. at 
7.  [*10] Also, the court may examine whether the 
obligation allows the recipient to "maintain daily 
necessities." Seybt v. Seybt (In re Seybt), C/A No. 01-03549, 
Adv. Pro. No. 01-80128-W, 2002 WL 342346, at *2 (Bankr. 
D.S.C. Jan. 14, 2002) (citing Burton v. Burton (In re Burton), 
242 B.R. 674, 679 (Bankr. W.D. Mo. 1999)). 
 
In re Rhodes, No. 08-03606-HB, 2008 Bankr. LEXIS 4140, at 
*9 (Bankr. D.S.C. Oct. 31, 2008) 

 
ii. It is best practice to set out, in detail, what is a DSO claim and use this 

non-exclusive list of factors to assist with setting out how the claim is a 
DSO.  

1. whether the parties or the court intended the obligation to be for 
support; 

2. the parties’ relative financial resources and earning power; 
3. how the debt was characterized in the order or decree; 
4. how other obligations, if any, in the order or decree were 

characterized; 
5. whether the nondebtor spouse had custody of minor children; 
6. whether the obligation was expressly subject to modification—

e.g., if the parties’ relative earning power changed or for some 
other reason; 

7. whether the obligation would terminate upon the nondebtor’s 
remarriage; 

8. how the parties treated the obligation for tax purposes; and 
9. whether the obligation was expressly enforceable by contempt. 

iii. If you have a claim that is not a DSO, do not try to label it as a DSO and 
hope for the best. If you have followed the factors and determine an 
obligation is not a DSO, you can advise the client of the risks and 



potentially seek alternative forms of payment or secure the client’s claim 
to avoid a loss.  

iv. You should also clearly state what consideration is being provided for any 
transfer of assets or interests.  Specifically say how the consideration is of 
an equivalent value to what was received.  Doing so will help prevent 
issues arising from preferences and fraudulent transfers that may be 
raised in bankruptcy months or years in the future.  

7. Effect on Attorney’s fees 
a. Frequently the order or agreement awards fees to be paid by one party, often 

over time. Attorney’s fees incurred to establish paternity, support payments, 
alimony, and other DSO claims are also DSOs.  In re Rhodes, No. 08-03606-HB, 
2008 Bankr. LEXIS 4140, at *9 (Bankr. D.S.C. Oct. 31, 2008). If you want to do 
your best to protect your right to payment, clearly detail work done on DSO and 
separate those time entries from personal property work.   

8. Agreements to pay debt and effect of bankruptcy 
a. Simple example H in agreement with W takes on the obligation to pay $25k in 

credit card debt incurred during the marriage in exchange for a lower alimony 
payment.  H files for bankruptcy and discharges debt to credit card companies 
leaving W still obligated on those debts and subject to collection action of credit 
companies.  In a chapter 13, H may discharge the obligation to W if the court 
determines the credit card agreement was not for support.  If the agreement 
clearly sets out that this obligation to pay the debt was to reduce alimony, it 
likely will be found to be support.  

9. Preferences and fraudulent transfers – are actions to recover property transferred in the 
lead up to the bankruptcy.  Specifically, these are transfers by the filing debtor that 
appear to be done with the intent to avoid paying creditors or to pay preferred 
creditors.  

a. Preferences - Transfers to a spouse or former spouse immediately before a 
bankruptcy can be a preference in the one year before the bankruptcy filing.  
There are numerous defenses to these claims.  The best protection is a recital of 
the consideration for the transfer and approval by the family court. Collusive 
arrangements or a collusive divorce could still result in a preference action 
occurring. Preferences arise under 11 U.S.C. § 547 

b. Fraudulent Transfers – Creditors or Trustees will look at the transfers in the lead 
up to the bankruptcy.  The period for a look back under a fraudulent transfer is 
three or more years before the bankruptcy.  Transfers made to the ex-spouse for 
little or no consideration or to conceal assets from creditors are ripe for a suit to 
turn over these assets to the bankruptcy court. Fraudulent transfers causes of 
action that arise under 11 U.S.C. § 548, 550, and 551.  
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YOURS, MINE, AND OURS 

Crossroad Between Fertility and Family Law 

 

 Parentage for modern families created through Assisted Reproductive Technology (ART) 

is an emerging area of science and law.  Many states do not have a statutory framework to 

address the nuances between in vitro fertilization, donor conceived children, and surrogacy.  As a 

result, family law practitioners often overlook issues of parental rights and embryo disposition 

when evaluating divorce, custody, and property rights.  It is true, “the devil is in the details.”  For 

that reason, family law attorneys need to update intake forms and engage in a thoughtful 

dialogue with potential clients once they learn a family was created though ART. 

 According to the CDC, 1 in 8 couples (or 12% of married women) have trouble getting 

pregnant or sustaining a pregnancy.  In 2021, it is not uncommon for couples to create their 

family through in vitro fertilization (IVF), gamete donation (egg/sperm/embryo), and or 

gestational surrogacy.    These issues, while undeveloped in the law, are continuing, pervasive, 

and will not diminish as technology continues to evolve.  Therefore, it is incumbent upon family 

law practitioners to ask the following questions of their clients to evaluate the needs of the client, 

their family, and future procreative choices. 

1. Did the client and their spouse/partner use assisted reproduction technology to create 

their children? 

2. Did the client and their spouse/partner use donor material to create embryos?   

3. Did the clients use a gestational carrier to carry their embryo? 

4. Does the client have a copy of the clinic consent forms signed at the time of fertility 

treatment? 

5. For same sex couples, did the client or their spouse/partner take any follow up steps to 

solidify legal parental rights? 

 

Who is the Parent? 

 In 1986, South Carolina developed the concept of “intent based” parentage with regard to 

the use of third party reproduction. In the matter of In re Baby Doe, 291 S.C. 389, 392 (1987), 

the Court confirmed that “courts. . . have assigned the paternal responsibility to the husband 

based on conduct evidencing his consent to artificial insemination.”  The case involved artificial 

insemination via in-vitro fertilization with anonymous donor sperm.  Ultimately, the Court 

considered evidence of father’s conduct, not just his genetics, when determining that he had 

consented to a process that result in the birth of a child and engaged in a course of conduct that 

showed his intent to parent the child. 
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 In Doe, Father appealed a decision by the Family Court that he owed a duty of child 

support to his child.  Father’s position was that he could not be declared the legal parent of a 

child conceived via artificial insemination.  Id. at 878, 391. The parties had engaged in IVF using 

donor sperm after learning that due to medical trauma, Father could not have children.  Father 

was involved in the selection of donor sperm, and assisted the wife with daily temperature 

readings.  Id. Upon birth of the child, Father was named on the birth certificate and for years held 

the child out as his own.  Only upon a breakdown of the marriage did the Father dispute 

paternity.  Id.  Consequently, the Court validated his paternity of the child  based on his express 

and implied consent to father a child conceived by artificial insemination during the marriage, 

thus recognizing the conception of “intent-based parentage.” 

 Take precaution for your clients.  As a family law attorney in the 21st century, science is 

crossing the center lane and coming head on into the family courtrooms.  Knowing the frequency 

of assisted reproduction used by modern families, you cannot turn a blind eye to underlying legal 

issues affecting your clients.  As with all cases, you will gather the most critical facts about your 

clients’ situation during the client intake meeting.  It is imperative for the family law attorney to 

look past the most pressing issues conveyed by your client and truly understand the underlying 

issues that may impact the trajectory of their case.  Many family law attorneys enjoy their 

practice because family court rules are finite and predictable based on the facts of the case.  

However, with the introduction of family building by way of assisted reproduction, the landscape 

is changing and the outcomes are often unpredictable based on the facts of the case. 

 For couples who have engaged in IVF and gestational surrogacy1, issues regarding 

parental rights are almost always addressed prior to conception thanks to professional societies 

that establish ethical guidelines for medical practitioners.  The American Society for 

Reproductive Medicine has set forth guidelines for the medical community which requires both 

the Intended Parents and the Gestational Carrier (and her spouse) have independent legal 

representation, that the parties enter into a legal contract outlining rights and responsibilities 

before, during, and after the pregnancy, and the issuance of a Letter of Legal Clearance from the 

Intended Parents’ attorney verifying such steps have been taken prior to embryo transfer.  

Additionally, the respective attorneys work with the parties to file an action with the court to 

affirm the legal parental rights of the intended parents2 to the exclusion of the Gestational Carrier 

and her spouse. The Order of Parentage from the family court will ensure the correct parents are 

listed on the birth certificate as well as secure their legal rights.  The action is based on numerous 

 
1 Under the ABA’s Model Act Governing Assisted Reproduction Technology, “Gestational  

carrier”  means  an  adult  woman, not  an intended parent, who enters  into a gestational  

agreement  to  bear  a  child, whether  or  not  she has  any  genetic  relationship  to the  resulting  

child. 
2 “Intended  parent”  is defined by the ABA as an individual,  married  or  unmarried,  who  

manifests  the  intent  to be  legally  bound as  the  parent  of  a  child resulting  from  assisted  or 

collaborative  reproduction. 
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factors including case law3, legislative intent4, and a “best interest of the child” analysis.  

Without a family court order, the gestational carrier and her spouse will be placed on the birth 

certificate and they will hold all parental rights, which is contrary to the parties’ intentions. 

No Donor Statute – The Third Person in Third Party Reproduction 

 When does ART and parentage get tricky?  Enter the donor.  South Carolina lacks a 

donor statute.  This means for heterosexual and homosexual parties engaging in third party 

reproduction, the use of an egg or sperm donor creates an additional legal conundrum to be 

addressed.  For states which have a donor statute, this means that if the donation is made in 

compliance with the statute, a donor’s legal parental rights are automatically terminated.  No 

further court action is necessary to terminate their rights. However, the absence of a donor statute 

in South Carolina means that only a family court can effectively terminate the parental rights of a 

donor.  In gestational surrogacy cases, this is often done simultaneously with the action to affirm 

rights of the Intended Parents.  It can be done by either production of a donor consent form 

signed at the clinic, a known donor agreement entered into between the parties, and/or a review 

of the Responsible Father Registry which will support an action to terminate parental rights by 

the family court. 

 Conflicts and questions regarding parentage rights of a donor usually develop where the 

parties have used a known donor to create their family.  Especially where familiar relationships 

lead to selfless donation for a struggling couple, but the ongoing relationship between the adults 

can muddy the legal waters in regard to parental rights and responsibilities.  For example, in the 

case of Jacob v. Schultz-Jacob v. Frampton, 923 A.2d 473 (Pa. Super. 2007) the court held that a 

known sperm donor who became voluntarily economically involved in the lives of two children 

born to a lesbian couple with the use of his donated sperm is equitably estopped from denying a 

child support obligation to the children upon the separation of the two lesbian parents.  

Therefore, anytime a donor is used in the creation of an embryo, a practitioner needs to 

investigate what steps were taken, if any, to terminate the rights of the donor.  If no action was 

taken, the donor’s legal rights continue to exist until terminated by a family court.  This may be 

good news or bad, depending upon your client’s position. 

 
3 MidSouth Insurance Co. v. John Doe, et al., 274 F.Supp.2d 757, 17 (2003) (holding surrogacy 

agreements are valid and enforceable) and In re Baby Doe, 291 S.C. 389, 392 (1987)) 

(establishing intent based parentage). 
4 Under S.C. Code 20-1-710, The General Assembly finds that the family is the fundamental 

building block of society. .  .  Therefore, as much as it is able, the State should promote strong 

families, for the family is the cradle of an ordered and vibrant republic.  Self-government 

depends upon civic virtue, and civic virtue depends upon healthy families.  The purpose of this 

act is to emphasize the importance of families to the success and well-being of our State. 

(emphasis added). 
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Heterosexual Couples Using ART & Parentage 

 While there are common legal issues for heterosexual couples and same sex couples, 

heterosexual couples using IVF (the most common form of fertility treatment) typically have 

more legal protections for children born of their union.  Under the common law, a woman who 

gives birth to a child is deemed to be the legal and natural mother and if she is married, her 

husband is the legal father.   Furthermore, in accordance with case law, a husband who consents 

to artificial insemination of his wife will be deemed the legal father of any subsequently born 

child.  In re Baby Doe, 291 S.C. 389, 353 S.E.2d 877 (S.C. 1987).  Moreover, Baby Doe also 

supports a finding of intent based parenting based on the action of a non-genetic parent in a 

married heterosexual relationship.  Therefore in South Carolina, common law and case law 

protect the legal rights (and responsibilities) of married fathers to any child born by his wife 

naturally, or as a result of assisted reproduction (IVF).  However, not every case is clear cut.   

 In 2015 the same sex community celebrated as Obergerfell established the marital 

privilege for their now recognized unions.  However, what Obergerfell did not do, was 

simultaneously convey the right of parentage to married same sex couples who have children 

born during their marriage.  Carson v. Heigel 3:16-cv-00045 MGL (D.S.C. 2017), established the 

right for married same sex couples to have both names listed on the birth certificate for any 

children born during the marriage.  However, a birth certificate operates much like a driver’s 

license.  It is a form of identify to which any of the facts can be challenged. For this reason, it is 

a mistake for same sex parents to solely rely upon a birth certificate as an affirmation of their 

equal parental rights.   

 For unmarried same sex couples, the parental rights of the non-genetic parent are just as 

fragile as the that of unwed fathers.  In Abernathy v. Baby Boy, 313 S.C. 27, 437 S.E.2d 25 

(1993), the South Carolina Supreme Court embraced the concept of “biology plus action.”  The 

Court held that “opportunity interest is constitutionally protected only to the extent that the 

biological [father] who claims protection wants to make the commitments and perform the 

responsibilities which give rise to a developed relationship, because it is only the combination of 

biology and custodial responsibility that the Constitution ultimately protects.”  Id. at 28, 31. 

An Expression of Intent 

 While Abernathy established that it takes biology plus action to affirm the rights of an 

unwed father, the earlier case of Baby Doe embraces the concept of parentage through assisted 

reproduction and makes clear that despite biology, it is the evidence of intention plus action 

which allows a non-genetic partner to assert legal parental rights to a child born during the 

relationship.  For this reason, the facts of the case will strongly persuade the court based on 

conduct.  For example: 

• Did the non-genetic partner make any monetary contributions towards the fertility 

treatment process? 
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• Did the parties enter into a legal agreement, prior to conception, expressing their 

intention to become equal parents? 

• How did the parties sign the fertility clinic forms? 

• Did the non-genetic partner petition the court, post birth, for an affirmation of parentage 

or second parent adoption? 

• Did the non-genetic partner engage in a continuous role of parenting the child(ren); 

• Did the non-genetic partner regularly or substantially provide financial support, of any 

means, to the child(ren). 

 Without evidence that the parties planned to create life and hold the child out as a product 

of their union, the non-genetic parent can potentially walk away from all responsibilities for 

raising the child should the marriage not survive.  This would leave the biological parent with no 

means of additional financial support for raising the child.  For the non-genetic parent, it could 

mean no rights of custody or visitation with the child they long to parent.  In either scenario, the 

child is robbed of love and support from two parents, which is contrary to public policy.  

Therefore, evaluate the facts and help your clients tie up any lose ends that may exist.  If no post 

birth actions were taken through the courts, you will likely need to get creative in your pleadings 

to protect your client’s interests. 

Ignorance is Bliss – Or Is It? 

 If no steps are taken to affirm the parental rights of the non-genetic spouse in a same sex 

marriage, how might the court decide parental rights?  Several other jurisdictions have addressed 

the issue of same sex parentage.  While each case was decided after intense fact-based analysis, 

there is a recurrent theme of “biology plus action” and “intent based parenting,” which guided 

the courts in their final ruling. 

 In D.M.T. v. T.M.H., 129 So.3d 320 (2013), the Florida Supreme Court addressed 

parentage in a lesbian relationship applying the concept of “biology plus action.”  In that case, 

the court held that “an unwed biological father has an inchoate interest that develops into a 

fundamental right to be a parent protected by the Florida and United States Constitution when he 

demonstrates a commitment to raising the child by assuming parental responsibilities.  It is not 

the biological relationship per se, but rather ‘the assumption of the parental responsibilities’ 

which is of constitutional significance.”  Id. at 328 (citing Matter of Adoption of Doe, 543 So.2d 

741, 748 (Fla. 1989)(emphasis added).  In deciding to acknowledge the maternity of the egg 

provider, T.M.H., the court held that regardless of signing an “Egg Donor” consent form with the 

clinic, her subsequent conduct in receiving joint counseling for parenthood, holding the child out 

to the public as her own, and actively parenting the child for years gave rise to a protected right 

of parentage.  The court expressly stated that “a biological connection gives rise to an inchoate 

right to be a parent that may develop into a protected fundamental constitutional right based on 
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the actions of the parent.”  Id. at 338 (citing Baby E.A.W., 658 So.2d at 966-67)(emphasis 

added).  With this foundational reasoning, the court held, 

In this case, the biological connection between mother and daughter is not in dispute.  

See D.M.T., 79 So. 3d at 789.  Additionally, T.M.H. and her former partner D.M.T. 

demonstrated an intent to jointly raise the child through their actions before and after the 

child’s birth, and T.M.H. actively participated as a parent for the first several years of the 

child’s life.  Importantly for constitutional purposes, T.M.H. also assumed full parental 

responsibilities until her contact with her child was suddenly cut off.  

 Id. 

 California has also addressed same sex parentage in the case of K.M. v. E.G., 119 P.3d 

673 (2005).   In K.M., lesbian partners engaged in cross egg fertilization with the use of 

anonymous donor sperm.  K.M. agreed to donate her eggs to E.G.  E.G. accepted with the 

condition that only she be acknowledged as the legal mother. She stated she would not even 

think about K.M. adopting the children, “for at least five years until she felt the relationship was 

stable and would endure.”  Id.  K.M. signed the standard egg donor consent forms at the clinic, 

effectively relinquishing her parental rights.  However, after birth of the twin children, the ladies 

actively parented the children, holding them out as their own and embracing each other’s 

families for the children.  They continued to co-parent for 6 years until the relationship ended 

and E.G. moved to Massachusetts with the twins.  A custody dispute ensued. 

 The California Supreme Court evaluated the claim of parentage by K.M. under California 

Family Code Section 7613, which is modeled under the Uniform Parentage Act (not adopted by 

South Carolina), and held that E.G.’s genetic connection constitutes “evidence of a mother and 

child relationship.”  Id. at 71.  Under Section 7613(b), “the donor of semen provided to a 

licensed physician and surgeon for use in artificial insemination of a woman other than the 

donor’s wife is treated in law as if he were not the natural father of a child thereby conceived”  

Id. (emphasis added). After an analysis of the facts in light of section 7613, the court concluded 

that, “A woman who supplies ova to be used to impregnate her lesbian partner, with the 

understanding that the resulting child will be raised in their joint home, cannot waive her 

responsibility to support that child.  Nor can such a purported waiver effectively cause that 

woman to relinquish her parental rights.”  Id. at 72.  Key factors in the court’s reasoning appear 

to be evidence of the parties’ legal status as registered “domestic partners” and their express joint 

intent to raise the child in their home at the time of the donation.  The court viewed their 

relationship as akin to marriage and therefore afforded K.M. the status of parent, regardless of 

the signed donor consent forms and in light of their express joint intent to raise the children in 

their home. 

 Finally, Nevada has also addressed the issue of same sex parentage in St. Mary v. Damon, 

309 P.3d 1027, 129 Nev. Adv. Op 68 (Nev. 2013).  The St. Mary case provides a great example 

for how same sex couples should navigate parentage when engaging in third party reproduction.  
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The parties in St. Mary provide the most evidence of “intent to parent,” as opposed to the 

aforementioned cases. 

 St. Mary and Damon were romantically involved as a same sex couple and decided to 

have a child together created from donor sperm.   Damon provided the egg and St. Mary gestated 

the child.  The parties executed a co-parenting agreement which set forth that they sought to 

“jointly and equally share parental responsibility, with both of [them] providing support and 

guidance.”  Id. at 1030.  The agreement also provided that if their relationship ended, they would 

each work to ensure that the other maintained a close relationship with the child, share the duties 

of raising the child, and make a ‘good faith effort to jointly make all major decisions affecting’ 

the child.”  Id.  Once the child was born in June of 2008, only St. Mary was listed on the birth 

certificate.  St. Mary signed an affidavit declaring Damon the biological mother and Damon filed 

an ex parte action in 2009 to amend the birth certificate to add her name. Id.  As a result, both 

women are listed on the child’s birth certificate thereafter. Id. 

 When the relationship ended the same year, St. Mary filed an action for custody, 

visitation, and child support.  Id.  The court determined that both women were the legal mothers 

of the child based on St. Mary’s right as a birth mother and Damon’s right created by biology 

plus evidence of their joint intent to raise the child together.  Consequently, the court held their 

co-parenting agreement enforceable and consistent with “Nevada’s policy of encouraging parents 

to enter into parenting agreements that resolve matters pertaining to the child’s best interests.”  

Id. at 1036. 

 While the issue of parental rights for same sex parents has not yet been litigated in South 

Carolina, our family court may look at the cases above as persuasive case law to make their 

decision.  These cases, along with relevant facts surrounding pre-conception intent, can sway the 

court in either direction.  Therefore, as a family law attorney, it pays to have your client provide 

copies of any clinic consent forms, pre-conception agreements, cancelled checks for fertility 

services, birth announcements, the birth certificate, etc. to either establish or dispel any claim of 

intent to parent by the non-genetic parent. 

Marital Property Rights & Embryo Disposition 

 Consequently, there is common legal ground for married heterosexual couples and same 

sex couples during divorce where stored embryos exist.  With greater frequency, parties have 

engaged in IVF during the marriage which requires egg retrieval from the wife or an egg donor, 

and insemination by the husband’s or a donor’s sperm to create viable embryos.  With greater 

frequency, same sex female couples are engaging in cross-egg fertilization.  In all of these 

scenarios, the end result is typically the birth of a child and embryos.  The remaining embryos 

are typically cryopreserved and become the subject of a bitter dispute in divorce proceedings.  

This is because they have, to date, been deemed marital property of special character by the trial 

courts across the country and represent an opportunity for the spouse who wants to use them and 

a violation of the right to privacy by the spouse who wants them destroyed.  Accompanying 
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these competing interests are previously signed fertility clinic forms which may be held binding 

by the family court.   

 First and foremost, you need to know the following: 

1. Martial status of the parties at the time embryos were created, 

2. Written expression of intent prior to conception; 

3. Written expression of intent provide by egg/sperm donor; and 

4. Post delivery legal action to solidify equal parenting rights. 

 While the issue of a right to cryopreserved embryos has not yet been litigated in South 

Carolina, our courts may be persuaded by other trial courts which have applied one of the 

following 4 tests to reach its outcome: 

 Balancing the Interests – When there is no controlling embryo disposition agreement 

between the parties, the court should balance the interests of the parties and find that the right to 

avoid conception should prevail absent exigent circumstances of the opposing party.  Davis v. 

Davis, 842 S.W.2d 588 (Tenn. 1992). 

• Prior Written Agreement – When the progenitors of embryos freely enter into an 

agreement regarding embryo disposition, the court should uphold the agreement.  Kass v. 

Kass. 696 N.E.2d 174 (N.Y. 1998). 

• Contemporaneous Mutual Consent - Regardless of a pre-existing embryo disposition 

agreement between the parties, a court may find that such an agreement is valid “subject 

to the right of either party to change his or her mind about disposition up to the point of 

use of destruction of any stored embryos.’” In re Marriage of Whitten, 672 N.W.2d 768 

(2003) 

• Exigent Circumstances – When embryo litigation ensues, if a party can show that the 

embryos represent their only opportunity to have a biological child due to exigent 

circumstances, such as infertility due to cancer treatment, the right to procreate will 

outweigh the opposing parties’ right to avoid procreation. Reber v. Reiss, 42 A.3d 1131 

(2012). 

 In light of the tests above, in the absence of SC statute or case law, and depending upon 

your client’s position and desired outcome, it pays to conduct careful review of the embryo 

disposition forms, unveil evidence of any subsequent agreements between the parties, and to note 

the medical history of the parties’ which may impact the outcome.  

 As you can see, parental rights and rights to embryos as marital property are not child’s 

play.  While science is developing at lighting speed, the family courts are doing their best to 

protect the integrity of families built by ART, which includes a myriad of infertility treatment 
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options.  However, as with any divorce, conflicts arise regarding parental rights and property.  

Therefore, have the conversation, ask the hard questions, and be prepared to give your client a 

homework project to secure as many factual documents as possible to support their position and 

arm you as their advocate. 
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COOPERATIVE NEGOTIATION PARTICIPATION AGREEMENT 

 

I. OVERVIEW/INTRODUCTION 

 

This Agreement ("CNPA") is made between ____________________________ and 

____________________________________ ("Parties" or "Participants"). 

 

We understand the cooperative process  (the “Process”) and how it differs from other dispute 

resolution processes. Therefore, in consideration of our mutual promises, we agree to use the 

Process and follow the terms as set forth in this CNPA. 

 

II.   PARTICIPANTS’ GOALS 

 

1. Negotiation of the terms of our Marital Settlement Agreement ("MSA") [or other Family 

Court Agreement] cooperatively, with honesty, cooperation, integrity and 

professionalism, geared toward ensuring the future well-being of the participants and 

their family members. 

 

2. Avoiding, if at all possible, the negative economic, social, and emotional consequences 

to the participants – including children and other family members -  of protracted 

litigation. Avoiding the publicity and potential harm to our child(ren) and other family 

members that could be caused by litigation. 

 

3. Putting children’s interests first and keeping children out of conflict. 

 

III.   THE PROCESS 

 

In furtherance of the stated goals of this process, party-participants agree and promise to: 

 

• Listen carefully to and try to understand interests of everyone in this Process; 

• Treat everyone in the Process with sincere respect; 

• Provide full, prompt, honest and open disclosure of all information pertinent to our case, 

whether requested or not, and to exchange Financial Declarations in a timely manner; 

• Work to protect the privacy and dignity of all involved, including parties, our children (if 

any) and family members, attorneys and consultants; 

• Refrain from disparaging each other to family, colleagues, mutual friends, and 

acquaintances; 

• Engage in informal discussions, conferences and other communications with the goal of 

settling all issues that need to be resolved to complete our MSA. 

• Engage in vigorous good-faith negotiation. Each party is expected to assert his/her own 

interests and our respective attorneys will help each of us to do so. 

• Take a reasoned position in all disputed issues and use our best efforts to create proposals 

that meet the fundamental needs of both of the parties. We recognize that compromise may 

be needed in order to reach a settlement of all issues.   

• Understand that “fair” does not always mean 50-50. 

• Discuss the likely outcome of a litigated result during negotiations but refrain from using 

the threat of litigation as a way of forcing settlement. 
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IV.   ROLES 

 

We recognize that, while the attorneys share a commitment to the process described in this 

Agreement:  

 

 (a) each of the lawyers has an attorney-client privilege solely with, and a professional duty 

to diligently represent, his or her client and not the other party;  

 

 (b) as such, each of the lawyers may have confidential and privileged communications with 

his/her client; and  

   

 (c) such communications are not inconsistent with a cooperative process. 

 

We agree to direct all attorneys, therapists, appraisers, as well as experts and other consultants 

retained by us, to work in a cooperative effort to resolve issues, without resort to litigation or any 

other external decision-making process, except as agreed upon by participants and attorneys.  If 

experts are needed, the parties together with their attorneys will consider retaining them jointly as 

neutrals, ensure their payment, and share their work product.   

 

V.   FINANCIAL RESTRAINTS 

 

We agree that commencing immediately, neither party will: 

 

a) borrow against, cancel, transfer, dispose of, or change the beneficiaries of any pension, 

retirement plan or insurance policy, or permit any existing coverage to lapse, including life, 

health, automobile and/or disability held for the benefit of either party without the prior written 

consent of the other party. 

 

b) sell, transfer, encumber, conceal, assign, remove or in any way dispose of any property, real 

or personal, belonging to or acquired by either party, without the prior written consent of the 

other party, except in the usual course of business or investing, payment of reasonable attorneys 

fees and costs, or for the necessities of life. 

 

c) incur any further debts that would burden the credit of the other, including but not limited to 

further borrowing against any credit line secured by the marital residence, or unreasonably using 

credit cards or cash advances against credit or bank cards or will incur any liabilities for which 

the other may be responsible, other than in the ordinary course of business or for the necessities 

of life without the prior written consent of the other. 

 

VI.  LEGAL PROCESS 

        Court Proceedings: Unless otherwise agreed or filed by either party prior to entering 

into this Agreement, no Summons and Complaint (or Supplemental Complaint) will be 

served or filed prior to discussion between the attorneys, nor will any other motion or 

document be prepared or filed with the court which would initiate court intervention without 
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prior discussion between the attorneys and attempts to resolve the issue without litigation. 

As part of a final agreement, a procedure for obtaining a legal dissolution of the marriage or 

final disposition of other types of family law matters will be discussed and agreed upon. 

Neither party nor their lawyer will use the court during the cooperative law process except 

as set forth in this Agreement. 

        Valuation Date: In recognition of the fact that the parties are by agreement delaying the date of 

filing of a Complaint for  _____________, the parties acknowledge and agree with the intent to bind 

themselves and their attorneys now and in the future, that ______________, 20____, shall be used 

by them, their attorneys, and the court in lieu of the actual date of the filing of the Complaint for 

determination of retroactive support, marital assets and liabilities, trust or will, or any other purpose 

set forth in relevant statutes and the case law interpreting same. 

 

VII.  ATTORNEYS’ and PROFESSIONALS’ FEES AND COSTS 

 

Parties agree that both parties' attorneys and all agreed-upon professionals retained are entitled to be 

paid for their services, and one task in this matter is to ensure payment is timely made to each of 

them. We agree to make funds available for this purpose. 

 

VIII.   CONFIDENTIALITY 

 

All communications among attorneys and parties exchanged within this process will be confidential 

and treated as settlement negotiations, which are inadmissible as evidence in court, except as to 

Rule 408 (attorneys’ fees).  However, non-privileged information which is obtained in this process 

and admissible shall not be rendered confidential or inadmissible because it is referred to or 

produced in this process. The work product of retained financial neutrals shall not be confidential 

for purposes of court proceedings. 

 

We will treat as confidential all information obtained through this process about the other party's 

medical, psychiatric, or psychological treatment, and refrain from disclosing any such information 

except to our own lawyers, therapists, or others by agreement of participants. 

 

IX.   TERMINATION/ABUSE OF THE PROCESS 

 

We will make every reasonable effort to settle our case without court intervention.  However, we 

understand that the process cannot eliminate the irreconcilable differences that underlie the current 

conflict.  We acknowledge that there is no guarantee that the cooperative process will be successful 

in resolving our case. 

 

Each party understands that his/her attorney may withdraw from our case as soon as possible upon 

learning that his or her client has failed to uphold this CPNA or acted so as to undermine or take 

unfair advantage of the process. Such failure or abuse of the process would include the withholding 

or misrepresentation of information, the secret disposition of marital property, the failure to disclose 

the existence or the true nature of assets and/or financial obligations, or otherwise acting to 

undermine or take unfair advantage of this process. 
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To discourage either party from seeking court intervention, the parties agree to give each other no 

less that 15 days notice before filing any complaint, motion, or petition in court, in order to provide 

a "cooling-off" period that will enable the parties to reassess whether court involvement is needed. 

During this "cooling-off" period the parties shall make a good faith effort to resolve the matter 

through their attorneys and/or mediation, preferably using a mediator who is a member of the 

Charleston Cooperative Family Law Association.  If parties agree to participate in mediation, a 

Complaint may be filed so that the mediation will satisfy the Court requirement for mediation in the 

event that a settlement is not reached. This paragraph shall not prevent either party from seeking 

immediate court intervention in the event of an emergency. 

 

Upon withdrawal of either counsel, the withdrawing attorney will promptly cooperate to facilitate 

the transfer of the client's file and any information needed for continued representation of the client 

to successor counsel. 

 

XI. PLEDGE 

 

Both parties and their attorneys hereby pledge to comply with and to promote the spirit and letter of 

this agreement, unless modified by written agreement signed by both parties and their attorneys.  

 

 

_____________________________    ____________________________________ 

Name of Party: ________________      Name of Party:________________________ 

Date: _______________________     Date:_________________  

 

________________________________ ________________________________ 

Name of Attorney:_________________ Name of Attorney:_________________ 

Attorney for ______________________ Attorney for ______________________ 

Date:____________________________ Date:____________________________ 
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CNPA RIDER FOR CASES INVOLVING CHILD/CHILDREN 

 

Parties agree to make every effort to reach amicable solutions about sharing the enjoyment of and 

responsibility for the child(ren) that promote the children's best interests. We agree to act quickly to 

mediate and resolve differences related to the child(ren) to promote a caring, loving, and involved 

relationship between the children and both parents. 

 

Parties acknowledge that inappropriate communications regarding their separation/divorce can be 

harmful to their children and other family members. Settlement issues/negotiations will not be 

discussed in the presence of parties’ children or other family members. The parties agree not to 

make any changes to the residence of the child(ren) without first obtaining the written agreement of 

the other party, and notifying both attorneys (and child specialist/co-parenting coordinator, if 

applicable). 

 

WE AGREE TO REFRAIN FROM: 

 

1. Discussing litigation/divorce with Child(ren) [e.g. Telling Child(ren) that we are tired 

because all of this discussion about separation is exhausting] unless agreed to in writing 

by both parents and attorneys, or as directed by child specialist/co-parenting coordinator; 

 

2. Disparaging the other parent or anyone associated with the other parent, such as: 

a. Telling Child(ren) that we could do X but only if the other parent agreed, and 

s/he hasn’t agreed; 

b. Telling Child(ren) that the other parent was supposed to do something and 

didn't; 

c. Referring to the other parent using a sneering tone of voice or snide nickname. 

 

3. Exposing Children to overnight romantic companions. 

 

4. Exposing Children to age-inappropriate activities or situations, such as (for non-teens): 

a. R-rated movies/ visual programs; 

b. Adult parties with alcohol; 

c. _______________________ 

 

5. Using unprescribed prescription or illegal drugs, cigarettes, or excessive alcohol while 

Child(ren) is/are in our physical custody. 

 

6. Texting while driving with Child(ren) in our car. 

 

7. Requiring clinical mental health professionals to be deposed, produce documents, or 

appear in court. 

 

8. ____________________________________________ 

 

 

Signed: _____________________________    Signed:______________________________ 

Name of Party: ________________       Name of Party:________________________ 

Date: _______________________      Date:_________________  
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CNPA AGREEMENT FOR PRODUCTION OF INFORMATION 

 

An integral part of the cooperative process is voluntary and timely production of requested 

information.  Therefore, we agree to provide the following information by the dates indicated: 

 

           PARTY/PARTIES 

ITEM   DATE RANGE       TO PRODUCE       DUE DATE      NOTES 

Tax returns     

Bank (NAME) 

statements 

    

Bank [NAME] 

statements 

    

Bank [NAME] 

statements 

    

Credit card [NAME] 

statements 

    

Credit card [NAME] 

statements 

    

Credit card [NAME] 

statements 

    

Mortgage [NAME] 

statements 

    

Appraisal of 

[PROPERTY] 

    

Appraisal of 

[PROPERTY] 

    

Retirement Account 

[NAME] statements 

    

Retirement Account 

[NAME] statements 

    

Retirement Account 

[NAME] statements 

    

Investment Account 

[NAME] statements 

    

     

     

     

     

     

     

     

Sworn Financial 

Declarations 

    

 

_____________________________    ____________________________________ 

Name of Party: ________________      Name of Party:________________________ 

Date: _______________________     Date:_________________  
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ENFORCEMENT OF SETTLEMENT AGREEMENTS 
REACHED IN MEDIATION 

 
I. Issue And Definitions 

 
A divorce case enters mediation. The parties sign a writing setting forth the 

terms of settlement. A few days later, one spouse has second thoughts and argues that 
the terms are not binding. Who is right? Has the case settled, or not? This outline 
will set forth law, mostly from South Carolina but sometimes from other states, 
bearing on this question. 

 
When a case settles during mediation, there is normally some form of writing 

stating the terms of settlement. That writing is often not a full formal settlement 
agreement. For purposes of this outline, a writing that is less than a full formal 
settlement will be called a term sheet. The question of whether a case has settled 
during mediation often turns upon whether the term sheet is a binding contract. 

 
When a case enters mediation, the parties will sometimes sign a mediation 

agreement setting forth the procedures to be used in the mediation. A mediation 
agreement can change some of the default rules that would otherwise apply to 
mediation. 

 
Some sources use the term "mediation agreement" more broadly to refer to 

settlement agreements reached during mediation. This outline will use the term 
"mediation agreement" narrowly to refer to a preliminary agreement setting forth the 
ground rules for mediation, and use the term "settlement agreement" to refer to an 
agreement reached during mediation. 

 

The abbreviation SCADR refers to the South Carolina Court-Annexed 
Rules of Alternative Dispute Resolution. 

 
This outline will cite a few unpublished South Carolina cases. These cases are 

not legal authority and cannot be cited in court. Rule 268(d)(2), SCACR. But they 
still offer valuable practice tips. 



2  

II. Must There Be A Writing? 
 

A. Rule 43, SCRCP 
 

Agreements of Counsel. No agreement between counsel affecting 
the proceedings in an action shall be binding unless reduced to 
the form of a consent order or written stipulation signed by 
counsel and entered in the record, or unless made in open court 
and noted upon the record, or reduced to writing and signed by 
the parties and their counsel. Settlement agreements shall be 
handled in accordance with Rule 41.1, SCRCP. 

 
Rule 43(k), SCRCP. 

 
Clearly, if the agreement is between counsel, and it is not made in open 

court, the law requires a writing signed by the parties and their counsel. 
 

B. Buckley v. Shealy, 370 S.C. 317, 635 S.E.2d 76 (2006) 
 

Husband argues that the family court erred in determining 
that the 1997 agreement between the parties was unenforceable 
pursuant to Rule 43(k), SCRCP. We disagree. 

 
Rule 43(k), SCRCP, provides that "[n]o agreement . . . in 

an action shall be binding unless reduced to the form of a consent 
order or written stipulation signed by counsel and entered in the 
record, or unless made in open court and noted upon the record." 
Because the purported agreement the parties reached following 
mediation was neither entered into the court's record nor 
acknowledged in open court and placed upon the record, Rule 
43(k), SCRCP, plainly provides that the agreement is 
unenforceable. Accordingly, we uphold the family court's 
decision not to enforce the agreement. 

 
370 S.C. at 322, 635 S.E.2d at 78. 

 
Buckley made no reference to the last clause of the first sentence of the 

rule, which states that agreements are enforceable if "reduced to writing and 
signed by the parties and their counsel." That language was not present in the 
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rule at the time. So Buckley does not require that all settlement agreements be 
reduced to a consent order or entered upon the record. But it probably does 
require that all settlement agreements within the scope of Rule 43(k) be written 
and signed by both parties and their counsel. 

 
C.      Ferira v. Ferira, 293 S.C. 328, 360 S.E.2d 321 (1987) 

 
Appellant alleges that subsequent to the filing of this 

appeal, an oral settlement agreement was reached. Appellant 
further alleges that despite the oral settlement, respondent now 
refuses to sign a consent order based on the oral agreement. 

 
Supreme Court Rule 15 states, "No private agreement or 

consent between the parties or their attorneys, in respect to the 
proceeding in a cause, shall be binding, unless the same shall 
have been reduced in writing to the form of an order by consent 
and entered." 

 
In our opinion, both the oral agreement and the unexecuted 

consent order are unenforceable under Rule 15. 
 

293 S.C. at 328-29, 360 S.E.2d at 322. 
 

Ferira construes former Supreme Court Rule 15, which applied to any 
private agreement. Present Rule 43(k) applies only to agreements "between 
counsel." But clearly, if agreement is "between counsel," Rule 43(k) requires 
a writing. 

 
D. "Between Counsel" 

 
1. Rule 43(k) applies only to agreements "between counsel." Can 
the parties themselves, without counsel, settle a divorce case without a 
signed writing? No case has addressed this point under the present 
language of the rule. 

 
2.      Perry v. Perry, 301 S.C. 147, 390 S.E.2d 480 (Ct. App. 1990) 

 
The court also confirmed an oral property settlement 
agreement entered into by the parties at the time they 
separated. 
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301 S.C. at 149, 390 S.E.2d at 481. There have been multiple rule 
changes since Perry. The case may no longer be good law. But it is 
valid on the books. 

 
3. It is barely possible that an oral agreement between the parties, 
not between counsel, might be enforceable. 

 
4. The South Carolina courts often restate the substance of Rule 
43(k) without mentioning the "between counsel" requirement. See, e.g., 
Motley v. Williams, 374 S.C. 107, 110, 647 S.E.2d 244, 246 (Ct. App. 
2007) ("To be enforceable, settlement agreements must either be entered 
into the court's record or acknowledged in open court and placed upon 
the record."). Very few cases pay much attention to "between counsel." 

 
5. The much greater likelihood is that "between counsel" will be 
construed narrowly. Courts like Rule 43(k) because it tends to avoid 
difficult disputes over what the parties agreed to. If counsel played any 
significant role in negotiating the agreement—as they normally do 
during mediation—Rule 43(k) probably applies, and a signed writing is 
required. 

 
6. Cf. Rule 6(b)(3), SCADR (requiring each party's counsel of record 
to attend mediation). 

 
E. Rule 6, SCADR 

 
(g) Agreement in Family Court. . . . Upon the parties reaching an 
agreement, the mediator shall provide a Memorandum of 
Agreement to the parties, attorneys of record, and guardians ad 
litem of record. It is the obligation of the parties to seek approval 
of the agreement by the family court. 

 
Rule 6(g), SCADR. This language on its face requires a "Memorandum," 
which strongly implies a writing. It does not state expressly what the remedy 
is if no writing is prepared, but it is highly likely that an oral agreement is not 
enforceable. 
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F.      Landry v. Landry, 430 S.C. 153, 843 S.E.2d 491 (2020) 
 

[T]he better practice is for counsel to reduce the agreement to 
writing in a formal, typed document duly initialed and signed by 
the parties. 

 
430 S.C. at 165, 843 S.E.2d at 497. 

 
G. Spousal Support 

 
Where an agreement for the support of the petitioner is brought 
about, it must be reduced to writing and submitted to the court for 
approval. Where possible, the court shall see both parties and 
shall inquire of each whether the agreement, which he must state 
to them, is what they have agreed to. If it is, and the court shall 
approve it, the court without further hearing may thereupon enter 
an order for the support of the petitioner by the respondent in 
accordance with such agreement, which shall be binding upon the 
respondent and shall in all respects be a valid order as though it 
had been made after process has been issued out of the court. The 
court record shall show that such order was made upon 
agreement. 

 
S.C. Code Ann. § 63-17-360 (emphasis added). 

 
H. Mediation Agreement 

 
Some mediation agreements provide that no agreement reached in 

mediation is enforceable unless it is written, and perhaps signed as well. These 
provisions are probably enforceable. See, e.g., Catamount Slate Prods., Inc. 
v. Sheldon, 2003 VT 112, ¶ 18, 176 Vt. 158, 164, 845 A.2d 324, 329 ("[T]he 
Mediation Agreement Judge O'Dea sent to the parties prior to the mediation 
clearly contemplates that  any settlement agreement emanating from the 
mediation would be binding only after being put in writing and signed."; 
refusing to enforce unwritten agreement). 

 
The same principle may not apply in reverse; it might not be possible to 

waive a writing requirement imposed by law. "[T]he parties may not avoid the 
requirements of [the writing requirement] by orally agreeing to an alternative 
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procedure during the mediation conference."  Graves v. Graves, 649 So. 2d 
284, 286 (Fla. 2d DCA 1995). 

 
I. Bottom Line 

 
If there is not a writing, signed by the parties and their attorneys, the 

case has probably not settled. The law requires most divorce settlements to be 
in writing. 

 
III. Presenting The Writing To The Court 

 
A. Procedure 

 
At the approval hearing, the agreement or a copy of it should be 
marked as an exhibit, and the parties should be examined under 
oath concerning their understanding of the agreement, its 
voluntary nature, their satisfaction with counsel, and whether 
there has been a full disclosure of all marital assets and debts. 
Thereafter, counsel should request the court admit the agreement 
into evidence. 

 
Landry, 430 S.C. at 165, 843 S.E.2d at 497. 

 
While having a formal, typed document introduced into 

evidence and ultimately attached to the family court's final order 
is preferred, we recognize that sometimes, as here, an agreement 
is reached immediately before a scheduled contested hearing and 
is not reduced to a formal typed document. [Citation omitted.] In 
that case, the terms of the agreement should be carefully stated 
upon the record, and thereafter, the parties should be thoroughly 
questioned under oath concerning their understanding of the 
terms of the agreement, the voluntariness with which the 
agreement was entered, their satisfaction with counsel, and 
whether there has been a full financial disclosure. 

 
Id. 
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B. Manigault v. Manigault, No. 2008-UP-221, 2008 WL 9841482 (S.C. 
Ct. App. Apr. 11, 2008) (UNPUBLISHED AND NOT CITEABLE) 

 
1. Facts 

 
[T]he parties reached an agreement during mediation. This 
agreement was reduced to writing by the mediator in a 
letter, but not signed by either party. Husband and Wife 
anticipated this letter would be published and approved by 
the family court at the final hearing. 

 
Husband failed to appear at the final hearing, and did 

not request a continuance. Wife informed the family court 
an agreement was reached at mediation, but did not inform 
the court the agreement was memorialized in a letter by the 
mediator. Instead, the Wife went forward with the trial in 
Husband's absence. 

 
2008 WL 9841482, at *1. 

 
The husband moved to set the final decree aside. The trial court 

granted the motion, finding that the wife should have informed the court 
that a written version of the agreement existed. 

 
2. Holding 

 
In the instant case, the judge granted a new trial 

when she learned the parties' mediated agreement was 
reduced to writing by the mediator but not presented to the 
court at trial by Wife's counsel in Husband's absence. The 
judge reasoned she would have briefly stayed the 
proceedings to contact Husband to gain his consent. Given 
the judge's delayed knowledge of the written mediation 
agreement, it was within the court's discretion to grant a 
new trial. We find no abuse of discretion in this situation. 

 
Id. at *3. 

 
3. Lesson: If a mediation agreement has been reduced to writing, 
and both parties intend to be bound, give the court a copy of the writing. 



8  

4. Lesson: If you want a mediation agreement to be binding, make 
certain both parties and their counsel sign it. 

 
5. Question: The writing was not signed. Was the writing 
unenforceable under Rule 43(k), or did Rule 43(k) not apply because the 
agreement was not "between counsel"? The trial court seemed to 
believe either party still had the right to opt out of the agreement, but it 
still wanted to see the writing and find out whether the parties wanted 
it to be binding. The appellate court did not address the point. 

 
 
IV. Intent To Be Bound 

 
A. Rule 6, SCADR 

 
Agreement in Circuit Court. Upon reaching an agreement, the 
parties shall, before the adjournment of the mediation, reduce the 
agreement to writing and sign along with their attorneys. If the 
parties envision a more formal agreement, the mediator shall 
assign one of the parties' attorneys to prepare the agreement. 

 
Rule 6(f), SCADR (emphasis added). 

 
B. Rule 6(f), SCADR anticipates two types of writings 

 
1. The parties may intend to be bound immediately by the terms they 
agree upon. If so, the parties must write down the terms of their 
agreement, and the parties and their attorneys must sign the writing. 

 
2. The parties may "envision a more formal agreement." If the 
parties do not intend to be bound until they sign the formal agreement, 
the term sheet is not binding—it is just a guide to be used by the 
selected attorney in drafting the formal agreement, which the parties 
may ultimately each accept or reject. 
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C.   Family Court 
 

1. Rule 6(f) applies only in Circuit Court. Rule 6(g), dealing with 
Family Court, does not expressly anticipate the situation in which 
the parties envision a more formal agreement. 

 
2. It is nevertheless not uncommon that the parties to a Family Court 
mediation agree on certain terms but still envision a more 
formal agreement. The fact pattern anticipated in the last sentence 
of Rule 6(f) arises in Family Court. 

 
D. Bugg v. Bugg, 272 S.C. 122, 249 S.E.2d 505 (1978) 

 
1.  Facts 

 
Just prior to this hearing the parties, through 

their respective counsel, entered into negotiations by 
telephone in an attempt to arrive at a settlement of 
the issues in dispute. An oral agreement acceptable 
to both parties and their respective  counsel was  
reached over the telephone . . . . This settlement was 
confirmed by the wife's counsel in a letter to the 
husband's counsel [which recited the terms of the 
settlement.] 

 
The husband's attorney responded immediately 

by forwarding a "proposed Order and Separation and 
Property Settlement Agreement" along with a cover 
letter which contained the following directions: 

 
. . . I would appreciate your having your 
client review same and if she concurs, have 
her sign it, returned to me, I will obtain Mr. 
Bugg's signature on same, submit it to the 
court and forward you a certified copy of 
same. 

 
272 S.C. at 123-24, 249 S.E.2d at 506-07. 
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The wife refused to sign the agreement. The husband argued 
that there was a binding oral agreement, confirmed by the 
exchange of letters. 

 

2.      Holding 
 

Whether the parties to an oral or informal 
agreement became bound prior to the execution of a 
contemplated formal writing is a question depending 
largely upon their intention. This principle is 
sometimes expressed as whether they intend the 
formal writing to be a condition precedent to the 
taking effect of the agreement. Where it is 
determined that the parties intended not to be bound 
until the written contract is executed, no valid and 
enforceable obligation will be held to arise. 

 
Id. at 125, 249 S.E.2d at 507. 

 
The cases uniformly hold that whether the 

contracting parties intended to be bound by an 
informal agreement prior to the execution of a 
contemplated formal agreement is to be determined by 
the surrounding facts and circumstances of each 
particular case. Thus, it is necessary that we examine 
the negotiations leading to the proposed written 
agreement in order to determine the intentions of the 
parties. 

 
Id.; see also Blanton Enters., Inc. v. Burger King Corp., 680 F. 
Supp. 753, 770 (D.S.C. 1988) (following Bugg; oral franchise 
agreement was "unenforceable under South Carolina law since the 
undisputed facts and circumstances of this case demonstrate that 
the parties intended to be bound only after BKC issued written 
approvals and the parties reduced their agreement to writing"). 

 
3. Thus, the mere presence of an informal writing does not 
automatically prove that the parties intended to be bound. The 
question is whether the parties intended to bound immediately or 
whether they did not intend to be bound until a formal 
settlement agreement was signed. This is a question of fact, on 
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which the court must hear evidence. 
 

4. On the facts, the Bugg court held that there was no agreement: 
 

[W]e conclude that the execution of the written agreement 
by the parties was a condition precedent to its 
effectiveness. The husband's counsel clearly indicates in 
the above letters the absence of finality in agreement by 
use of the terms "if she concurs" and "as soon as the 
agreement is entered into". Mrs. Bugg, the wife, was 
examined by the court as to why she had verbally 
consented to the informal agreement. She  stated "my 
understanding was that I would get a written proposal from 
Mr. McDougall (husband's counsel) and at this time I went 
ahead and approved it at that time." The above statement is 
indicative of the fact that Mrs. Bugg did not consider the 
informal agreement as binding until it had been reduced to 
writing and executed by the parties. 

 
272 S.C. at 126, 249 S.E.2d at 508. 

 
5. Mediation 

 
a. Bugg was not a mediation case. But the law regarding the 
effect of a preliminary agreement or term sheet does not depend 
upon whether the writing was signed inside or outside of 
mediation. The key question is always, did the parties intend to 
be immediately bound? 

 
b. "Because the initial agreement reached in mediation is 
often preliminary, mediated cases are an especially fertile field for 
disputes as to whether a preliminary agreement was intended to 
be immediately binding." Brett R. Turner & Laura W. Morgan, 
Attacking and Defending Marital Agreements § 2.08 (ABA 2d ed. 
2012). 

 
c. Rule 6(f), SCADR confirms this analysis by anticipating 
that the parties to an agreement reached during mediation may or 
may not intend to be bound before a formal agreement is 
prepared, depending upon the facts. 
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d. The preliminary agreement in Bugg was oral, and then 
confirmed by an exchange of letters. But the holding probably 
applies even where the preliminary agreement consists of a single 
writing signed by both parties. If the parties do not intend to be 
bound until a final agreement is prepared and signed, they are not 
bound by any form of preliminary agreement. 

 
E.     Liles v. Liles, 272 S.C. 511, 252 S.E.2d 886 (1979) 

 
The facts in Bugg v. Bugg, supra, clearly indicated the 

parties contemplated the execution of a formal written agreement. 
Here, however, the settlement agreement was read into the record 
and appellant's counsel thereupon advised the court that Mr. Liles 
authorized and agreed to it. There is nothing to indicate the 
parties envisioned the execution of a more formal document prior 
to the finality of the settlement agreement. Accordingly, we 
conclude the settlement agreement became binding when it was 
read into the record, ratified by both parties, and accepted by the 
court. 

 
272 S.C. at 513, 252 S.E.2d at 887; see also Small v. Small, 286 S.C. 87, 90, 
332 S.E.2d 769, 771 (1985) (refusing to allow the wife to back out of a 
settlement agreement read into the record; "Unlike the situation in Bugg, there 
is no indication that the parties intended not to be bound by the agreement until 
it was embodied in a formal written contract."). 

 
Caveat: There was no contention made in Liles or Small that the 

attorney lacked authority to settle the case. Contrast Elwell v. Elwell, 947 
A.2d 1136, 1141 (D.C. 2008) (where counsel stated agreement on the 
record with wife present, and "[t]here is no indication in the record that 
appellee objected to her counsel's statements," terms as stated were binding 
upon the wife), and Lynch v. Lynch, 122 A.D.2d 572, 573, 505 N.Y.S.2d 739, 
741 (1986) ("A stipulation of settlement made by counsel may bind a 
client even where it exceeds counsel's actual authority if counsel had 
apparent authority to enter into the stipulation."), with Walson v. Walson, 37 
Va. App. 208, 216, 556 S.E.2d 53, 57 (2001) (no apparent authority had been 
given to attorney on the facts; "It was unmistakably evident at the second 
negotiation meeting that [wife's attorney] had no authority to act on his own. 
He could not accept husband's counteroffer without first calling wife to 
obtain her assent."). 
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Prudent counsel should of course make certain the client agrees before 
consenting in the client's name. See Brumbelow v. N. Propane Gas Co., 251 
Ga. 674, 675, 308 S.E.2d 544, 546 (1983) (where attorney has apparent 
authority but no actual authority, "[t]he client's remedy . . . is against the 
attorney who overstepped the bounds of his agency, not against the third party" 
who relied on the apparent authority). 

 
Lesson: After the agreement has been read into the record, and after 

counsel has represented to the court that the case has settled, it is too late to 
argue that the parties did not intend to make a contract. But counsel who 
makes such a representation had best make absolutely certain that the client 
is on board. 

 
F. Burden of Proof 

 
1. "To recover in an action for breach of contract, the plaintiff must, 
of course, prove the existence of a contract." W.E. Gilbert & Assocs. v. 
S.C. Nat'l Bank, 285 S.C. 421, 423, 330 S.E.2d 307, 309 (Ct. App. 
1985). "The party asserting the existence of a contract has the burden 
of proving that one existed." 17B C.J.S. Contracts § 931 (Westlaw 
2001). 

 
2. It is therefore the burden of the party seeking to enforce an 
agreement reached during mediation to prove that the parties intended 
to be immediately bound. 

 
3. There is language in Liles stating that the agreement was binding 
because "[t]here is nothing to indicate the parties envisioned the 
execution of a more formal document prior to the finality of the 
settlement agreement." 272 S.C. at 513, 252 S.E.2d at 887. This 
language could be read to argue that the party opposing the agreement 
has the burden of proof. 

 
4. But this result would be inconsistent with the strong general rule 
that a party who claims a contract must prove one. A better explanation 
of Liles is that counsel stated that the agreement was binding when the 
agreement was read into the record. This statement alone met the 
burden to prove that a contract existed, so that the party opposing the 
agreement then bore the burden of overcoming that statement. But not 
all informal agreements will indicate on their face an intent to be 
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bound. Where the writing itself is unclear, the burden of proving the 
existence of a contract should be on the party who seeks to enforce it. 

 
G. Factors 

 
We have articulated several factors that help determine whether 
the parties intended to be bound in the absence of a document 
executed by both sides. The court is to consider (1) whether there 
has been an express reservation of the right not to be bound in the 
absence of a writing; (2) whether there has been partial 
performance of the contract; (3) whether all of the terms of the 
alleged contract have been agreed upon; and (4) whether the 
agreement at issue is the type of contract that is usually 
committed to writing. 

 
Winston v. Mediafare Entm't Corp., 777 F.2d 78, 80 (2d Cir. 1985); see also 
Willey v. Willey, 2006 VT 106, 180 Vt. 421, 912 A.2d 441 (applying the 
Winston factors in the divorce setting). 

 
H. Degree of Formality 

 
1. The more formal an agreement is, the more likely it is that the 
parties intended to be bound. 

 
2. For example, where the agreement is purely oral, that is one factor 
tending to suggest that the parties did not intend to be bound until 
the terms were written down, even if an oral agreement is 
technically enforceable in some cases. "We find that mediation 
agreements are customarily reduced to writing and that this factor 
supports the conclusion that the parties contemplated a written 
settlement agreement." Billhartz v. Billhartz, 2015 IL App (5th) 
130580-U, ¶ 39 (unpublished opinion). 

 
3. By contrast, where the parties sign a full written formal 
agreement, it would probably take very strong evidence to convince a 
court that the parties did not intend to be bound. 

 
4. The hardest cases are those in which the agreement is set forth on 
an informal term sheet. These cases can go either way depending on 
the facts. The likelihood that the term sheet will be binding is 
materially greater if the term sheet is signed. 
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I. Part Performance 
 

1. It is more likely that the parties intended to be bound if the 
agreement has been partly performed. The obvious question is, if the 
objecting party did not believe that he or she was bound by the contract, 
why did that party actually perform under the contract? 

 
2.     See Willey, 2006 VT 106, ¶ 12, 180 Vt. at 426, 912 A.2d at 
445 (finding that the parties intended to be bound where agreement had 
been partly performed). 

 
J. Ford v. Ford, 68 P.3d 1258 (Alaska 2003) 

 
1. Facts 

 
The mediation produced a settlement, and the parties 

went into an empty courtroom to place their agreement on 
the record. Because the mediation did not end until 
approximately 6:30 p.m., no court personnel were present 
when the parties recorded the settlement. 

 
68 P.3d at 1261. Since no court personnel were present, apparently 
counsel or the mediator knew how to use the recording machinery. The 
device of recording an oral settlement is interesting. The wife's attorney 
was to prepare a formal agreement, but the mediators and both counsel 
stated in the recording that the settlement was immediately binding. 

 
The husband then refused to sign the formal agreement, and tried 

to back out of the deal: 
 

Henry claimed that because of his health he could 
not concentrate during the mediation and "did not 
understand the true nature and consequences of his actions 
and did not know how to express settlement intentions to 
his attorney present at the conference." Henry claimed, "All 
I [knew] is [that] I needed to have the hearing end so I 
could get rest and get away from the intolerable stress of 
the mediation." 

 
Id. at 1262. 
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2. Holding 
 

a. The parties intended to be bound: 
 

Sanders [the mediator] began the recital 
process by stating that a settlement had been reached 
and was going to be placed on the record. Brand 
stated that it was her intent to put the agreement in 
written form so that the parties could have 
something to reference but that the settlement was 
final. Keene stated that the agreement, as stated on 
the record, was binding on Henry and Darlene. 
Sanders ended the proceedings by stating that 
Alaska law was clear the parties would be held to 
the settlement as set out at that point by the parties. 
Under these circumstances, the references to a later 
writing do not support Henry's position that the 
recital was not final and binding. 

 
Id. at 1265. The key fact was that the attorneys and the mediator 
stated that the recording was an enforceable agreement, and the 
husband did not object. 

 
b. Both the trial court and the appellate court reviewed the 
recording of the settlement and concluded that the husband 
was alert and aware. His contention that he was disabled by 
health concerns and unable to speak his mind was not supported 
by the evidence. "[I]n light of Henry's active participation, 
particularly at the end of the day when he now alleges he was 
exhausted and unable to understand the process, the superior 
court's finding that Henry intended to settle the case on 
August 31 was not clearly erroneous." Id. at 1264. 

 
c. While the Alaska Supreme Court found the settlement 
valid, it offered some practical guidance for recording 
settlements: 

 
[T]his case would be easier for us—and would have 
been easier for the superior court—if the mediator 
had  directly  addressed  the  parties  during  the 
recorded session and confirmed that each understood 
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the settlement and agreed with it. Simple 
affirmations by the parties of their understanding 
and intent to be bound may have obviated the need 
for an extensive evidentiary hearing and for later 
detailed reviews of the recitations made at the 
recorded session. 

 
Id. at 1266. Direct questions from the mediator may be a little 
less useful in South Carolina where the Family Court must 
approve all settlements. (There is no such requirement in 
Alaska.) But it is still a good idea to have each party expressly 
consent to the agreement in the recording. 

 
K. Practice Tips 

 
1. With careful practice, it should be possible to avoid the "intent to 
be bound" problem entirely. 

 
2. If the parties intend an agreement reached during mediation to be 
enforceable, write the terms down. Have both parties and both counsel 
sign the terms. Then write at the bottom, "The parties intend to be 
immediately bound by this agreement, even though preparation of a 
more formal writing is anticipated." The term sheet is very likely to be 
binding. 

 
3. The previous point is essentially what the parties and their counsel 
did in the Alaska decision in Ford, although the statement of intent to 
be bound was a recorded oral statement rather than a written statement. 

 
4. Conversely, if the parties intend that an agreement reached during 
mediation not be immediately binding, do not have anyone sign the term 
sheet. Then write at the bottom, "This term sheet is only a guide to be 
used in preparing a formal agreement. The parties do not intend to be 
bound by this term sheet. They will be bound only upon the signing of 
a formal agreement." The term sheet is very likely to be not binding. 

 
5. The hard cases are the ones where the term sheet says nothing 
about intent to be bound.  But there is no requirement that your term 
sheets be silent on this very critical point! The prudent practice is to 
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state expressly on every term sheet or informal agreement whether 
it is intended for it to be immediately binding or not. 

 

V. Partial Agreements 
 

A. General Rule 
 

Where the parties intend to be bound, a mediation agreement need 
not settle the entire case. An agreement is not unenforceable simply 
because it settles only part of the case. 

 
B. Lewin v. Lewin, 396 S.C. 349, 721 S.E.2d 1 (Ct. App. 2011) 

 
Although the parties were unable to resolve their dispute 
through mediation, they informed the family court in 
October 2009 that they had reached an agreement as to all 
issues except attorney's fees. On November 16, 2009, the 
parties' agreement was approved by the family court. . . . 

 
Mother pursued her request for attorney's fees and costs 

by filing a brief with the family court. 
 

396 S.C. at 354, 721 S.E.2d at 3.  The court enforced the agreement on 
the issues it covered and resolved the attorney's fees issue itself. 

 
C. Yun Zhou v. Hao Zhang, 334 Conn. 601, 223 A.3d 775 (2020) 

 
1. A preliminary writing which revoked a prior agreement was 
not enforceable where the husband reasonably believed, based 
upon statements made on the mediator's website, that "mediation is 
an all or nothing process" and that no party was bound by any 
promises until a full and final agreement was reached. 

 
2. What did the website say, exactly? 

 
Among other things, Segall's website contained the 
following representations about the advantages of  
mediation: "The couple has control over the process, 
and control over the decisions that affect [their] lives 
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and the lives of [their] children." (Emphasis in 
original.) "With the help of the mediator, the couple is 
able to make their own fully informed decisions." 
(Emphasis in original.) "Mediation is informal and 
confidential." (Emphasis in original.) "Mediation is 
entirely voluntary. Anyone can leave mediation at 
any time, without sacrificing any of [his or her] rights." 
(Emphasis in original.) 

 
334 Conn. at 607, 223 A.3d at 780. These statements really do not 
say directly that mediation is all or nothing. But the trial court 
held otherwise, and the appellate court affirmed. 

 
3. Yun Zhou suggests that the parties can probably agree 
in a mediation agreement that the mediation is "all or nothing." 
But where that intent exists, it would be prudent to state the intent 
expressly. 

 
4. Absent a contrary statement in the mediation agreement, 
the greater likelihood is that a mediation agreement is not 
unenforceable merely because it settles only part of the case so 
long as both parties intended to be bound on the issues that the 
agreement addressed. 

 
 
VI. Validity Of Assent 

 
A. General Rule 

 
At common law, contracts are invalid if one party's assent was 

procured by fraud, mistake, duress, or undue influence. Contracts made 
during mediation are subject to these defenses. 

 
B. Is There a Duty to Seek Approval? 

 
1. Rule 6, SCADRR 

 
Agreement in Family Court. . . . Upon the parties 
reaching an agreement, the mediator shall provide a 
Memorandum of Agreement to the parties, 
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attorneys of record, and guardians ad litem of 
record. It is the obligation of the parties to seek 
approval of the agreement by the family court. 

 
Rule 6(g), SCADR (emphasis added). 

 
2. Rule 8, SCADR 

 
Limited Exceptions to Confidentiality. There is no 
confidentiality attached to information that is disclosed 
during a mediation: 

 
. . . . 

 
(4) offered for the limited purpose in judicial 
proceedings of establishing, refuting, approving, 
voiding, or reforming a settlement agreement 
reached during a mediation[.] 

 
Rule 8(c)(4), SCADR. 

 
3. These two rules conflict. If parties to an agreement have "an 
obligation . . . to seek approval," Rule 6(g), SCADR, why would there 
be a need to offer evidence for the purpose of "refuting," "voiding" or 
"reforming" the agreement under Rule 8(c)(4)? Rule 6(g) says the 
parties have an obligation to seek approval; Rule 8(c)(4) clearly 
anticipates that the parties are permitted to raise contract law defenses 
to mediated agreements. 

 
4. As we shall see, the South Carolina courts are not acting as if all 
parties to a Memorandum of Agreement are required to seek approval 
and are forbidden from raising recognized contract law defenses. See 
especially May v. May, 428 S.C. 131, 833 S.E.2d 78 (Ct. App. 2019) 
( affirmed a trial court decision reforming a mediated agreement to 
correct a mutual mistake). 

 
5. Rule 8(c)(4) was added in 2018 and therefore is more recent than 
Rule 6(g). May. 
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6. Rule 6(g) is not being construed in practice to require all parties 
to a mediation agreement to seek approval and to prevent the parties 
from raising otherwise valid contract law defenses. 

 
7. Most states allow parties to raise contract law defenses to 
mediated agreements: 

 
[A] property settlement agreement resulting from a 
voluntary mediation, like any privately negotiated PSA, 
may be reformed where there is unconscionability, fraud, 
or mistake and concealment. Indeed, there may be more 
reason to apply the principle in this context, since the 
mediator has no authority to compel disclosure and the 
process is dependent upon the candor and forthrightness of 
the parties. 

 
Addesa v. Addesa, 392 N.J. Super. 58, 75, 919 A.2d 885, 895 (App. Div. 
2007). 

 
We hold that the court may invoke its inherent power to 
maintain the integrity of the judicial system and its 
processes by invalidating a court-ordered mediation 
settlement agreement obtained through violation and abuse 
of the judicially-prescribed mediation procedures. 

 
Vitakis-Valchine v. Valchine, 793 So. 2d 1094, 1099 (Fla. Dist Ct. App. 
2001). 

 
8. A better statement of the law would be, "It is the obligation of the 
parties to present the agreement to the Family Court, and either seek 
approval or state a proper basis, consistent with Rule 11, SCRCP, for 
denying approval." The reference to Rule 11 is intended to ensure that 
arguments for denying approval are made with good cause. 

 
C. Presence of Counsel 

While presence of counsel is always advisable, parties may participate 
in mediation without counsel. See May, 428 S.C. at 134, 833 S.E.2d at 79 
("Wife appeared pro se at the mediation, although she had previously been 
represented by counsel."). The mere fact that a party lacked counsel is not a 
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defense to an agreement reached during mediation. But the absence of counsel 
is one relevant fact in applying certain common-law contract defenses. 

D. Duress and Undue Influence 

1. Duress is present when one party's consent to a contract is 
procured by a wrongful threat made by the other, when the victim had 
no reasonable alternative to signing the agreement, and when the threat 
would have coerced a person of reasonable firmness to sign the 
agreement. E.g., Gainey v. Gainey, 382 S.C. 414, 428, 675 S.E.2d 792, 
799 (Ct. App. 2009). 

 
2. Undue influence is present when a party is deprived of free will, 
not by the single thunderclap of a wrongful threat but, rather, by a 
coercive pattern of conduct, especially one that preys upon some 
weakness of the victim. Macaulay v. Wachovia Bank of S.C., 351 S.C. 
287, 299, 569 S.E.2d 371, 378 (Ct. App. 2002). 

 
3. Most parties to mediation have counsel, and counsel are required 
to attend the mediation. Rule 6(b)(3), SCADR. Exceptions could exist, 
but in most cases, the presence of counsel should be reasonable 
protection against duress and undue influence. 

 
4. Mediators should be sensitive to any facts suggesting that unfair 
pressure is being exerted against either party. 

 
5. The last point is especially applicable when a party to a mediation 
lacks counsel. See Matos v. Matos, 932 So. 2d 316, 320 (Fla. 4th DCA 
2006) (refusing to enforce mediated agreement; wife lacked 
counsel, " the husband was physically abusive during the marriage," and 
significant assets had not been disclosed). 

 
E. Fraud 

 
1. Fraud is present when one party's consent to a contract is the 
result of an intentional material misstatement of fact made by the other 
side, when the victim reasonably relied on the misstatement and suffered 
injury as a result. E.g., Moseley v. All Things Possible, Inc., 388 S.C. 
31, 35, 694 S.E.2d 43, 45 (Ct. App. 2010), aff'd, 395 S.C. 492, 719 
S.E.2d 656 (2011). 
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2. Fraud is also present when one party's consent to contract is the 
result of the other party's failure to disclose a material fact, when a duty 
to disclose that fact exists, and when the victim reasonably relied on 
the nondisclosure and suffered injury as a result. Ellie, Inc. v. Miccichi, 
358 S.C. 78, 101, 594 S.E.2d 485, 497 (Ct. App. 2004). 

 
3. Duties of disclosure are common in divorce cases. For example, 
parties are required by law to disclose certain information on financial 
statements and in response to discovery requests. Some agreements 
also create a contractual duty of disclosure. 

 
4. Hard experience has shown that a significant minority of divorce 
litigants attempt to conceal or undervalue assets. Spouses who are 
inclined to commit these forms of misconduct are not going to suddenly 
change course when the case goes to mediation. 

 
5. The mere fact that an agreement was reached in mediation is 
therefore not automatically a defense to a claim of fraud. 

 
6. Hess v. Hess, 290 So. 3d 512 (Fla. 2d DCA 2019) 

 
a. The parties signed a settlement agreement in mediation. 
The wife attacked the agreement on grounds of fraud. 

 
b. "[T]he trial court announced during opening statements, 
prior to presentation of any testimony or other evidence, it would 
not be making a finding of fraud or misrepresentation." 290 So. 
3d at 517. Not surprisingly, after the evidence was submitted, the 
trial court did not find fraud. 

 
c. The appellate court reversed. "Florida courts have 
consistently found error where a trial court prejudges a case." Id. 
at 518. "The former wife was deprived [of] her entitled 
evidentiary hearing and, most importantly, due process and her 
day in court." Id. 

 
d. Lesson:  In any given case, a claim of fraud may or may not 
be well-founded. But it is reversible error to dismiss a claim of 
fraud out of hand without hearing the evidence. 
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7. A party with counsel has a greater ability to  double-check 
statements made by an opponent, and is expected to make reasonable 
use of that ability. "[W]e take this opportunity to remind the Bar that 
parties must avail themselves of the discovery process and be attentive 
to the warning signs of fraud." Ray v. Ray, 374 S.C. 79, 85 n.2, 647 
S.E.2d 237, 240 n.2 (2007). 

 
But again, the presence of counsel does not automatically prevent 

a party from being defrauded. For example, even a party with counsel 
may permissibly rely upon the truth of discovery responses made under 
oath when the responses are not on their face questionable. See Wells 
v. Wells, 12 Va. App. 31, 35, 401 S.E.2d 891, 893 (1991) (noting that 
discovery answers are under oath, and "statements made under oath are 
commonly accepted and relied upon as true. Such falsehoods may also 
cause even a prudent person to refrain from making further inquiries"). 

 
8.    Shaw v. Shaw, No. 2017-002258, 2020 WL 4346749 (S.C. Ct. 
App. July 29, 2020) (UNPUBLISHED AND NOT CITEABLE) 

 
We acknowledge Wife's allegation that Husband 

purposefully did not disclose valuable assets in the marital 
estate prior to or at mediation. Still, the fact remains that 
Wife made the decision to rely on Husband's disclosure 
and did not conduct further investigation to verify all 
marital assets were listed in the disclosure despite the fact 
that she had some knowledge of the assets due to her 
participation in the business as well as the tools to obtain 
further knowledge through discovery. 

 
If there was evidence Wife had diligently 

investigated Husband's financial disclosure but still failed 
to discover these alleged misrepresentations, we would be 
more inclined to believe the agreement was not 
substantively fair. Here, however, the parties admit they 
entered into the settlement agreement voluntarily and with 
the advice and assistance of counsel. We accordingly find 
the family court did not err in granting Husband's motion 
to enforce the agreement's financial provisions. 

 
2020 WL 4346749, at *6. 
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Wife acknowledged during the hearing that she 
entered into the settlement agreement based on the 
information Husband provided and that she wanted to 
resolve the case quickly. She said that she did not hire an 
appraiser to value the parties' real property, did not ask the 
parties' business partner for information about the business 
properties, did not request any information about 
Husband's debts to his parents, and did not send discovery 
requests or subpoenas to Husband's bank to request any 
records prior to mediation. 

 
Id. at *2. 

 
Shaw suggests that when a party with counsel fails to make any 

attempt to verify that the opposing party has disclosed all marital 
assets, the court will hold that any resulting harm was caused by 
that party's negligence, even if the other side fraudulently concealed 
assets. 

 
9. Situations will arise in which a party learns after mediation is 
complete that material misstatements of fact were made by the opposing 
party or that the opposing party did not comply with a duty to disclose 
material facts. Where the injured party undertook reasonable measures 
of self-protection, cf. Shaw, these fact patterns normally give rise to an 
argument that a contract is invalid for fraud. The mere presence of a 
mediator does not defeat such an argument. 

 
F. Mistake 

 
1. "A contract may be reformed on the ground of mistake when the 
mistake is mutual and consists in the omission or insertion of some 
material element affecting the subject matter or the terms and 
stipulations of the contract, inconsistent with those of the parol 
agreement which necessarily preceded it." May, 428 S.C. at 138, 833 
S.E.2d at 81 (quoting George v. Empire Fire & Marine Ins. Co., 344 
S.C. 582, 590, 545 S.E.2d 500, 504 (2001)). 

 
2. A drafting mistake occurs when "both parties intended a certain 
thing and by mistake in the drafting did not obtain what was intended." 
Id. 
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3. A substantive mistake occurs when the parties are both mistaken 
"in reference to the facts or supposed facts upon which the contract is 
based." King v. Oxford, 282 S.C. 307, 313, 318 S.E.2d 125, 128 (Ct. 
App. 1984). 

 
4. A unilateral mistake is generally not a basis for relief unless either 
(a) the mistake was "induced by the fraud, deceit, misrepresentation, 
concealment, or imposition" of the opposing party, or (b) the mistake "is 
accompanied by very strong and extraordinary circumstances which 
would make it a great wrong to enforce the agreement, sustained by 
competent evidence of the clearest kind." Id. 

 
5. Mediators are not perfect, and their mere presence does not make 
others around them act perfectly. The mere presence of a mediator 
is therefore not automatically a defense to a claim of mistake. 

 
6.      May v. May, 428 S.C. 131, 833 S.E.2d 78 (Ct. App. 2019) 

 
a. Facts. A mediated settlement agreement provided: 

 
The Wife shall refinance or assume the debt on the 
home to remove the Husband's name from the 
indebtedness to Benchmark Mortgage . . . on or 
before June 7, 2016. The Husband hereby waives 
and relinquishes any and all interest in the property 
and the equity therein. The Wife shall be responsible 
for any and all debts and liabilities associated with 
this property and shall hold the Husband harmless 
therefrom. 

 
Should the Wife not refinance or otherwise 

remove the Husband's name from the Benchmark 
Mortgage on or before June 7, 2016, the house shall 
be placed on the market for sale  by  June 13, 2016. 
. . . All net sales proceeds shall be split by the 
parties on a 50/50 basis. 

 
428 S.C. at 135, 833 S.E.2d at 79. In short, on the face of the 
agreement, the husband received 50% of the net proceeds if the 
home sold but nothing if the wife refinanced the mortgage. 
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b. The wife refinanced the home. The husband filed a motion 
to reform the agreement, claiming that the parties agreed that the 
wife should pay him $60,000 if she was able to refinance the 
home. This provision did not appear in the written agreement. 

 
c. "Husband's attorney, Husband, and the mediator presented 
affidavits" supporting the husband's claim. Id., 833 S.E.2d at 80. 

 
d. "The family court concluded the Agreement reflected a 
mistake and should be reformed. The family court indicated it did 
not rely on the mediator's affidavit in reaching its conclusion. 
Rather, the family court relied on the parties' affidavits and the 
internal inconsistency in the Agreement which under Wife's 
interpretation, would give Husband no equity in the marital home 
if Wife refinanced but would give him half the equity if the home 
was sold." Id. at 135-36, 833 S.E.2d at 80. 

 
e. Rule 8, SCADR did not prevent admission of evidence of 
statements made in mediation. In particular, Rule 8(c)(4) "makes 
clear [that the legislature] intended to permit the correction of 
mediated settlement agreements." Id. at 138, 833 S.E.2d at 81. 

 
f. "[C]onsidering all the information presented to the family 
court, it is clear the parties agreed to the $60,000 equity payment 
and it was inadvertently omitted from the Agreement." Id. at 139, 
833 S.E.2d at 81-82. 

 
g. "Although Husband should have read the Agreement more 
carefully, Wife either neglected to read the Agreement herself or 
recognized Husband's error and elected to remain silent. 
Consequently, we affirm the family court's decision to set aside 
the judgment and reform the Agreement to correct the mutual 
mistake of the parties." Id. at 140-41, 833 S.E.2d at 82. 

 
7. See also Wright v. Wright, No. 2017-000484, 2019 WL 5061481 
(S.C. Ct. App. Oct. 9, 2019) (UNPUBLISHED AND NOT 
CITEABLE) (affirming a family court decision correcting a clerical 
error in a mediated agreement). 
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VII. Fairness And Reasonableness 
 

A. General Rule 
 

In all decrees entered after this decision, the parties may 
contract concerning their property settlement and alimony, but the 
submitted agreement must be approved by the family court. The 
parties may specifically agree that the amount of alimony may not 
ever be modified by the court; they may contract out of any 
continuing judicial supervision of their relationship by the court; 
they may agree that the periodic payments or alimony stated in the 
agreement shall be judicially awarded, enforceable by contempt, 
but not modifiable by the court; they may agree to any terms they 
wish as long as the court deems the contract to have been entered 
fairly, voluntarily and reasonably. With the court's approval, the 
terms become a part of the decree and are binding on the parties 
and the court. However, unless the agreement unambiguously 
denies the court jurisdiction, the terms will be modifiable by the 
court and enforceable by contempt. 

 
Moseley v. Mosier, 279 S.C. 348, 353, 306 S.E.2d 624, 627 (1983) (emphasis 
added). 

 
1. Divorce settlements must therefore be submitted to the Family 
Court. They are enforceable only if the Family Court expressly finds that 
the agreement was entered into "fairly, voluntarily and reasonably." Id. 

 
2. There is no mediation exception to Moseley. Therefore, even 
agreements signed in mediation are subject to Family Court review. 

 
3. While mediated agreements are subject to Family Court review, the 
presence of mediation should probably have some effect upon that 
review. The mediation process does impose certain safeguards against 
abuse of the negotiation process. Where other facts are equal, an 
agreement reached during mediation is more likely to be fair and 
reasonable than an agreement signed outside of mediation. 

 
4. But all other facts are not necessarily equal in every case. It is not 
impossible for an agreement signed in mediation to contain terms that  
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are unfair or unreasonable. The ultimate safeguard against unfairness in 
the settlement process is the Family Court's power to review the 
agreement. The power does not disappear merely because the case 
settled in mediation. 

 
5. Nevertheless, a party who asks the court to disapprove an 
agreement signed during mediation will need to produce powerful proof 
of some significant problem with the agreement. As a practical matter, 
most agreements signed during mediation are ultimately approved by 
the court. 

 
B. Rights of Children 

 
1. One particular issue on which Family Court review is especially 
important is an issue involving the rights of children—custody, 
visitation, and child support. 

 
2. It is settled law that the Family Court judge has a duty to protect 
the rights of children and that private agreements on these rights are 
not enforceable if a Family Court judge finds that they are not in the best 
interests of the children. See Martin v. Ross, 286 S.C. 43, 45, 331 S.E.2d 
785, 786 (Ct. App. 1985) (summarily reversing a trial court decision 
holding that the court had "no jurisdiction to consider the issues of child 
support, visitation, custody, or property, by virtue of the settlement 
agreement"). 

 
3. "[F]amily courts have continuing jurisdiction to do whatever is in 
the best interests of the child regardless of what the separation agreement 
specifies." Moseley, 279 S.C. at 351, 306 S.E.2d at 626. "No agreement 
can prejudice the rights of children." Lunsford v. Lunsford, 277 S.C. 
104, 105, 282 S.E.2d 861, 862 (1981). 

 
4. There is no mediation exception to the Family Court's power 
to protect the best interests of children. 

 
5. The fact that an agreement is reached in mediation does not 
necessarily mean that the rights of children are protected. The parties to 
a mediation are the mother and the father; the children are not 
represented. The presence of a mediator is therefore no guarantee that 
the agreement is in the children's best interests. 
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6. For example, it is settled law that the parents of a child cannot 
completely waive child support, even if they want to. E.g., Lunsford. 
The parties cannot avoid this rule merely by finding a mediator who will 
go along with their desired bargain. 

 
7.      Shaw v. Shaw, No. 2017-002258, 2020 WL 4346749 (S.C. Ct. 
App. July 29, 2020) 

 
Given the parties' deteriorating relationship and the 
potential effect on [the child], we agree with the family 
court's decision declining to enforce the [mediated] 
settlement's custody and visitation provisions until after the 
court could conduct a more extensive hearing. 

 
2020 WL 4346749, at *7. The mediated settlement agreement in Shaw 
called for the parties to alternate custody of their remaining minor child 
on a weekly basis. There was considerable animosity between the 
parties, and the guardian ad litem expressed concern that "the lingering 
animosity . . . would make week-to-week custody unworkable." Id. 

 
8. Fletcher v. Fletcher, No. M2010-01777-COA-R3CV, 2011 WL 
4447903 (Tenn. Ct. App. Sept. 26, 2011) (unpublished) 

 
We do not hold that, in every instance in which a trial 

court is presented with a mediated parenting plan, the trial 
court must conduct a full evidentiary hearing. Divorces are 
like snowflakes; each one is different. In some cases, the 
trial court is called upon to determine custody with no prior 
exposure to the parties; in other cases, by the time the trial 
court decides custody, the trial judge has come to know the 
parties all too well. We hold only that the trial judge, and 
the trial judge alone, has the solemn duty to determine 
whether a given parenting arrangement is in the best 
interest of a child in his charge, and that the record must 
reflect a sufficient basis for such a determination. In this 
case, we hold that the trial court abused his discretion by 
finding that the parenting arrangement in the mediated 
agreement was in the children's best interest, in the absence 
of evidence to support such a finding. 
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2011 WL 4447903, at *10 (emphasis added). 

9. Agreements reached in mediation are still subject to review by 
the Family Court to make certain that their terms are not contrary to 
the best interests of the parties' children. 

 
10. That point having been made, the great majority of all 
divorcing parties do reach agreements consistent with the best 
interests of their children. A party arguing that an agreement 
reached in mediation is contrary to the best interests of the 
children will need to show strong facts in order to obtain relief. 

 
 
VIII.    Settlement Negotiations And Confidentiality 

 
A. General Rule 

 
Evidence of (1) furnishing or offering or promising to furnish, 
or (2) accepting or offering or promising to accept, a 
valuable consideration in compromising or attempting to 
compromise a claim which was disputed as to either validity 
or amount, is not admissible to prove liability for or 
invalidity of the claim or its amount. Evidence of conduct or 
statements made in compromise negotiations is likewise not 
admissible. This rule does not require the exclusion of any 
evidence otherwise discoverable merely because it is 
presented in the course of compromise negotiations. This 
rule also does not require exclusion when the evidence is 
offered for another purpose, such as proving bias or prejudice 
of a witness, negativing a contention of undue delay, or 
proving an effort to obstruct a criminal investigation or 
prosecution. 

 
Rule 408, SCRE (emphasis added). 

 
Any mediation communication disclosed during a 
mediation, including, but not limited to, oral, 
documentary, or electronic information, shall be 
confidential, and shall not be divulged by anyone in 
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attendance at the mediation or participating in the 
mediation, except as permitted under this rule or by statute. 

Rule 8, SCADR. 
 

B. Existence of an Agreement 
 

1. The issue has not arisen in South Carolina, but it is settled 
law generally that proving or disproving the existence of an 
agreement is "another purpose" under Rule 408, so that settlement 
negotiations are admissible: 

 
Perhaps the largest group of precedents involves the 

use of compromise evidence [settlement negotiations] 
where the compromise agreement is the basis for the claim 
rather than circumstantial evidence of the validity of the 
claim being compromised. For example, if suit is brought 
for breach of a settlement contract, Rule 408 does not 
prevent the plaintiff from proving the agreement. 

 
23 Victor J. Gold, Federal Practice and Procedure § 5314 (2d ed. 
Westlaw 2021) (emphasis added) (footnote omitted); see, e.g., 
Roberts v. Green Bay Packaging, Inc., 101 Ark. App. 160, 272 
S.W.3d 125, 128 (2008) (settlement negotiations were admissible to 
prove whether or not settlement had been reached). 

 
2. If the law were strictly construed otherwise, it would be difficult 
to prove that a contract existed. Any evidence suggesting that the parties 
intended to be bound could be excluded as settlement negotiations. This 
is obviously not the law. But if the law allows evidence that the parties 
did intend to be bound, it must by the same logic allow evidence that 
the parties did not intend to be bound. 

 
3. The whole issue of intent to be bound is one of the independent 
purposes for which settlement negotiations are admissible. 

 
4. Rule 8(c)(4), SCADR expressly allows evidence of statements 
made during mediation to be "offered for the limited purpose in judicial 
proceedings of establishing, refuting, approving, voiding, or reforming 
a settlement agreement reached during a mediation."  When the court 
determines whether a contract was made, the court considers the 
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questions of "establishing" or "refuting" the agreement. Id. 
 

C. Terms of the Agreement 
 

1. Rule 8, SCADR does not prevent the parties from disclosing the 
terms of a mediated agreement to the court: 

 
The documents referred to in Rule 8 [SCADR] are 
designed to protect any documents prepared for use by the 
mediator and the parties to the mediation itself. Once the 
parties reach a settlement,  documents prepared in 
conjunction with the settlement and release are not for the 
purpose of, or in the course of, mediation. Rather, they are 
documents prepared in connection with the litigation and to 
bring the litigation to a close. Rule 8 is designed to protect 
the communications made during the mediation itself and to 
protect the process. The parties' mediation agreement 
reinforces the rule and simply incorporates the same 
language. The request for production of the settlement 
documents does not disclose confidential information from 
the mediation (i.e., it does not disclose or discuss 
information the parties utilized to reach the settlement). 
Further, any confidential matters the parties do not want 
disclosed can be protected through court proceedings 
including confidentiality provisions. 

 
Huck v. Oakland Wings, LLC, 422 S.C. 430, 436, 813 S.E.2d 288, 290-91 
(Ct. App. 2018) (emphasis added). 

 
2. "Upon the signing by the parties of an agreement reached during 
mediation, confidentiality is waived as to the terms of the agreement, 
unless otherwise agreed to by the parties." Rule 8(b), SCADR. 

 
3. Despite the last sentence, the parties probably cannot agree to keep 
the terms of their settlement agreement confidential from the court. If the 
court does not know the terms of the agreement, it cannot approve the 
agreement. As discussed above, family law agreements, mediated or 
otherwise, are enforceable only if they are approved by the Family Court. 
Moseley. 
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4. The parties can agree, of course, to keep the terms of any 
settlement agreement confidential as against third parties. 
Confidentiality provisions are generally enforced unless there exists a 
very strong public interest in disclosure. See, e.g., Perricone v. 
Perricone, 292 Conn. 187, 972 A.2d 666 (2009). The Perricone court 
suggested several situations in which a strong public interest might 
exist, such as where a confidentiality agreement prevents disclosure of 
criminal misconduct or misconduct bearing on the fitness of a person 
holding public office. 

 
D. Validity of the Agreement 

 
1. The same series of points applies to issues of validity. 

 
2. Settlement negotiations are not being used as an admission when 
used to prove or disprove validity. Rather, they are direct evidence of 
how the parties behaved during negotiation, evidence which is critical to 
determining whether the parties' consent to the agreement was voluntary. 

 
3. Rule 8(c)(4), SCADR allows mediation communications to be used 
in judicial proceedings for "establishing, refuting, approving, voiding, or 
reforming a settlement agreement reached during a mediation."  Issues 
of validity involve questions of "approving, voiding or reforming" the 
agreement. Id. 

 
4. In May, the court held that affidavits suggesting the presence of a 
mutual mistake could be admitted into evidence: 

 
In the instant case, neither Husband's, nor Husband's 

attorney's, nor the mediator's affidavits disclosed the 
substance of the negotiations. Rather, they stated what the 
parties agreed to as a result of the mediation and that the 
Agreement as prepared did not contain the agreed-upon 
terms. The statement of what the parties agreed to at the 
conclusion of the mediation process, even if it was 
incorrectly memorialized in the written agreement, is not 
"information they utilized to reach the settlement," nor does 
it reveal documents or material relied upon during or in the 
course of the mediation. Therefore, Rule 8 as it existed at 
the time of Husband's motion did not protect the relevant 
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affidavits. Furthermore, the legislature's revision to Rule 8 
last year [Rule 8(c)(4), SCADR] makes clear it intended 
to permit the correction of mediated settlement 
agreements. Accordingly, the admission of the disputed 
affidavits was not erroneous. 

 
428 S.C. at 138, 833 S.E.2d at 81. 

 
E. Construction of the Agreement 

 
1. General Rule 

 
The family court's obligation to review the fairness of an 
agreement includes a duty to examine plain, unambiguous 
agreements. Ambiguous agreements, however, require the 
family court to determine the intent of the parties before 
making a ruling as to fairness and to consider several 
factors as enumerated in our family court jurisprudence. 

 
Landry, 430 S.C. at 166, 843 S.E.2d at 497 (citation omitted). 

 
2. No South Carolina law considers mediation confidentiality in the 
construction context. If the agreement is unambiguous, the court cannot 
consider any evidence outside the writing. But if the agreement is 
ambiguous, evidence of intent is generally admissible. Landry. 

 
3. Where evidence of intent is admissible, can that evidence include 
settlement negotiations? The issue of construction is similar to the issue 
of mistake; the court must determine exactly what the parties intended to 
agree upon. It seems likely that determining the content of the agreement 
is another independent purpose under Rule 408. 

 
4. Rule 8(c)(4), SCADR expressly allows evidence of statements 
made during mediation to be "offered for the limited purpose in judicial 
proceedings of establishing . . . a settlement agreement reached during a 
mediation." When the court construes an ambiguous agreement, the 
court considers the questions of "establishing" the exact terms of the 
agreement. Id. 
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F. Bottom Line 
 

If no settlement is reached, settlement negotiations and mediation 
communications generally cannot be used to prove anything. If one party 
claims that a settlement has been reached, settlement negotiations and mediation 
communications are generally admissible (1) on the question of whether a valid 
agreement was made, (2) if an agreement was made, on the question of whether 
the agreement is valid, and (3) if an agreement was made, on the proper 
construction of any ambiguous provisions. 

 
G. Communication Versus Evidence 

 
1. Mediation confidentiality applies only to communications. 

 
2. "Information that would be admissible or subject to discovery does 
not become inadmissible or protected from discovery by reason of its 
disclosure or use in a mediation." Rule 8(h), SCADR. Otherwise 
admissible evidence does not cease to be admissible simply because it is 
produced or used in mediation. 

 
3. Hicks v. Hicks, No. 2011-UP-124, 2011 WL 11733613 (S.C. Ct. 
App. Mar. 24, 2011) (UNPUBLISHED AND NOT CITEABLE) 

 
Although Wife's attorney produced the bills during 
mediation, one of his objections to their admissibility was 
the very fact that they were communications during 
mediation and the agreement to mediate prohibited their 
introduction during the final hearing. 

 
2011 WL 11733613, at *2. 

 
[T]he Alternative Dispute Resolution Rules do not 
expressly restrict the admission of evidentiary material 
provided during mediation if that material was not created 
solely for the mediation. See Rule 7(b)(3), ADR 
(authorizing a mediator to "define and describe" "[t]he 
inadmissibility of conduct and statements as evidence in any 
arbitral, judicial or other proceeding"); Rule 8(a), ADR 
("Communications during a mediation settlement 
conference shall be confidential.") (emphasis added); Rule 
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8(a)(5), ADR (prohibiting the reliance on or 
introduction as evidence in any proceeding "[a]ll 
records, reports or other documents created solely for 
use in the mediation") (emphasis added). 

 
Id. at *3 (court's emphasis). 

 
H. Waiver 

 
1.      Burch v. Burch, 395 S.C. 318, 717 S.E.2d 757 (2011) 

 
Wife asserts that the family court improperly 

relied on evidence of mediation in violation of ADR 
Rule 8(a)(4) on confidentiality to award attorney's fees. 
Specifically, the family court found that "the majority of 
the issues brought before the Court by [Wife] were of 
such a nature that they should have been resolved by the 
parties through agreement and/or mediation." 

 
It is not clear that the family court considered 

confidential communications in reaching its decision to 
award attorney's fees because it merely looked at the 
"nature" of the "issues brought before the [c]ourt." Id. 
Even if the family court considered evidence of 
mediation, the Record suggests that both parties may have 
waived confidentiality by agreeing to voluntarily submit 
the various offers of settlement for the court's 
consideration. 

 
395 S.C. at 332-33, 717 S.E.2d at 764-65 (emphasis added). A party 
cannot submit evidence to the court for consideration and then claim that 
the court is prohibited by mediation confidentiality from 
considering that same information. 
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IX. Testimony Of The Mediator 
 

A. Testimony Cannot Be Compelled 
 

Mediator Not to be Called as Witness. The mediator shall not 
be compelled by subpoena or otherwise to divulge any 
records or to testify in regard to the mediation in any 
adversary proceeding or judicial forum. All records, reports 
and other documents received by the mediator while 
serving in that capacity shall be confidential. 

 
Rule 8(g), SCADR. 

 
B. Voluntary Testimony May Be Admissible 

 
1. Rule 8(g) says that the mediator cannot be "compelled" to provide 
evidence. It does not say that the mediator is not permitted to 
provide evidence voluntarily. 

 
2. Uniform Mediation Act 

 
a. "A mediator may not be compelled to provide evidence of 
a mediation communication[.]" Uniform Mediation Act § 6(c). 

 
b.    "The mediator may still testify voluntarily if the exceptions 
[to confidentiality] apply, or the parties waive their privilege, but 
the mediator may not be compelled to do so." Id. § 6 cmt. point 
12. 

 
 3.    May v. May, 428 S.C. 131, 833 S.E.2d 78 (Ct. App. 2019) 

 
a. The husband filed a motion to reform a mediated agreement 
to correct a mutual mistake. 

 
b. "Husband's attorney, Husband, and the mediator presented 
affidavits" stating that the final agreement included terms "other 
than what they agreed to at mediation." 428 S.C. at 135, 833 
S.E.2d at 80 (emphasis added). 

 
c. The court reformed the agreement to correct the mutual 
mistake, and the appellate court affirmed. 
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d. The trial court expressly stated that it was not considering 
the mediator's affidavit, as the evidence was sufficient to prove a 
mutual mistake even without that affidavit. 

 
The appellate court expressly held that the 
mediator's affidavit did not improperly disclose 
mediation communications: In the instant case, 
neither Husband's, nor Husband's attorney's, nor 
the mediator's affidavits disclosed the substance of 
the negotiations. Rather, they stated what the 
parties agreed to as a result of the mediation and 
that the Agreement as prepared did not contain the 
agreed-upon terms. The statement of what the 
parties agreed to at the conclusion of the 
mediation process, even if it was incorrectly 
memorialized in the written agreement, is not 
"information they utilized to reach the settlement," 
nor does it reveal documents or material relied upon 
during or in the course of the mediation. 

 
Id. at 138, 833 S.E.2d at 81. 

 
C. When Should a Mediator Voluntarily Testify? 

 
1. "Mediators have a duty to improve the practice of mediation." 
S.C. Standards of Conduct for Mediators, Standard IX. "Mediators . . . 
have an obligation to use their knowledge to help educate the public 
about mediation; to make mediation accessible to those who would like 
to use it; to correct abuses; and to improve their professional skills and 
abilities." Id. (emphasis added). 

 
2. The practice of mediation suffers great harm when mediation is 
successfully used as a venue for abusive conduct. A mediator owes a 
professional duty to the mediation system itself to ensure that the 
mediation system functions properly. 

 
3. "Self-determination is the fundamental principle of mediation. It 
requires that the mediation process rely upon the ability of the parties to 
reach a voluntary, uncoerced agreement." Id. Standard I (emphasis 
added). 
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4. Most attacks upon mediated agreements do not raise issues central 
to the integrity of the mediation process. In most cases, therefore, there 
is no reason for a mediator to provide evidence. "[W]e acknowledge the 
significance of the confidentiality of the mediation process and the strong 
policy considerations that support it, and we thus urge trial courts to 
exercise caution in calling mediators to testify." Wilson, 282 Ga. 733-34, 
653 S.E.2d 707. 

 
5. When a party uses mediation as an opportunity to obtain a 
settlement which is involuntary or coerced, that conduct is a fundamental 
threat to the integrity of the mediation system: 

 
If parties believed that . . . the absence of evidence from 
mediators would enhance the viability of a contention that 
apparent consent to a settlement contract was not legally 
viable, cynical parties would be encouraged either to try to 
escape commitments they made during mediations or to use 
threats of such escapes to try to re-negotiate, after the 
mediation, more favorable terms—terms that they never 
would have been able to secure without this artificial and 
unfair leverage. 

 
Id. at 733, 653 S.E.2d at 706 (quoting Olam v. Congress Mortg. Co., 68 
F. Supp. 2d 1110, 1137 (N.D. Cal. 1999)). 

 
6. When the mediation process is abused, a mediator should consider 
voluntarily providing evidence, especially when the mediator is the sole 
neutral witness to conduct that threatens the integrity of the mediation 
process. See Wilson (trial court did not err in hearing testimony of 
mediator, where husband argued that he lacked capacity to contract, and 
"the only witness to all but about 15 minutes of Mr. Wilson's conduct 
during the mediation was the mediator"; noting that mediator testified 
only to husband's competence and did not reveal the substance of any 
mediation communication). 

 
7. With some types of abuse, the abuse may be so bad that the 
mediator has an ethical duty to take action. "A mediator shall withdraw 
from a mediation or postpone a session if the mediation is being used to 
further illegal conduct, or if a party is unable to participate due to drug, 
alcohol, or other physical or mental incapacity." S.C. Standards of 
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Conduct for Mediators, Standard VI; cf. Rule 8(c)(2), SCADR (no 
mediation confidentiality attaches to information "that is used to plan 
a crime, commit or attempt to commit a crime, conceal ongoing 
criminal activity, or threaten violence"). Voluntary testimony, if 
necessary to address abusive conduct, is consistent with the above rules.  

 

A simple mutual mistake does not pose the same sort of danger to 
the mediation process as abusive conduct. Still, one can argue that a 
mediator has an obligation to ensure that the contents of an agreement 
reached during mediation are represented correctly to the court. See 
May (where a mediator gave a voluntary affidavit in support of reforming 
the agreement to add a provision which was omitted due to a mutual 
drafting mistake). The best way to avoid misunderstandings is to insist 
that all terms agreed to by the parties be properly stated in writing. But 
even the best written agreements sometimes contain mistakes. 

 
8. A mediator has a duty to be impartial as between the parties. 
S.C. Standards of Conduct for Mediators, Standard II. But that duty 
must be balanced against a mediator's duty to the mediation system to 
ensure that all agreements are voluntary and uncoerced and to address 
abuses of the mediation system. In some situations, the latter duties 
may be stronger. 

 
 
X. Conclusions 

 
A. A mediator's duty is to assist the parties in reaching an agreement 
that is voluntary and uncoerced. S.C. Standards of Conduct for Mediators, 
Standard I. 

 
B. When a party argues that a mediated settlement agreement is not 
binding, the party essentially argues either that no agreement was reached 
to begin with or that the agreement that was reached was either 
involuntary or coerced. Such attacks are fundamentally consistent with 
the principles of mediation. The law favors settlements, but only where 
the Family Court finds that they are fair and reasonable. 

 
C. In past cases, attacks on mediated settlement agreements have 
sometimes succeeded and sometimes failed, depending on the facts. In most 
situations, the court should be able to hear the evidence, weigh the 
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arguments, and reach a reasonable result without any involvement of the 
mediator. 

 
D. Mediators can help the court to resolve these disputes by making 
certain that the parties leave mediation with a writing that clearly states 
the terms agreed upon and clearly states whether the parties intend to be 
immediately bound. In the stress of practice, it may be difficult to 
consistently attain this goal.  But most of the successful attacks upon 
mediation agreements occur when the terms are unclear or when the intent 
to be bound (or lack thereof) is not clearly stated. Clear drafting of terms 
is always a key to creating a settlement that will last. 

 
E.  A minority of litigants are determined to use coercion or fraud to 
obtain a favorable agreement. These litigants are unlikely to change their 
conduct simply because a case goes to mediation. Mediators should be 
alert to the warning signs of these forms of misconduct. Where 
misconduct occurs, as it will in some cases, mediators must consider their 
proper role in making certain that the misconduct is not successful. 
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How To Avoid Lawyer Burnout….or How To Deal With It 

By Kevin M. Barth 

1.  What is Burnout:   
a. Definition: “complete mental or emotional fatigue lasting 

weeks or months at a time, generally the result of exposure 
to stress that is prolonged, complete and pervasive.” 

b. Also known as “compassion fatigue” and “vicarious trauma” 
c. Why is burnout so pervasive in lawyers, especially Family 

Court lawyers? 
d. Understand that lawyer burnout is avoidable and not 

inevitable!! 
2. Reasons for Lawyer Burnout 

a. Long hours and billing pressures 
b. Burdens and responsibility of someone else’s money, family, 

children, freedom 
c. Deadlines 
d. Constant interruptions 
e. Expectation of instant communications (email, texts, etc.) 
f. Competition for clients 
g. Clients’ stress transferred to lawyer 
h. Gap between the ideals of changing the world and reality 
i. Lack of intellectual stimulation 

3. Progression of Burnout Stages 
a. A compulsion to prove oneself to everyone else 
b. Work harder, and longer hours 
c. Neglecting one’s personal or family needs 
d. Displacement of conflicts 
e. Revision of values 



f. Denial of emerging problems 
g. Withdrawal from social contacts 
h. Obvious behavior changes 
i. Depersonalization 
j. Inner Emptiness 
k. Depression 
l. Burnout 

4.  Personal Symptoms 
a. Uncommunicative 
b. Neglecting personal hygiene 
c. Neglecting personal responsibilities 
d. Unusually restless or withdrawn 
e. Increase in use of alcohol or drugs/medications 

5. Professional Symptoms 
a. Inability to say “no” 
b. Inadequate breaks or rest 
c. Constantly under pressure 
d. Feeling like everything is your responsibility 
e. Chronic fatigue (a/k/a “hitting the wall”) 
f. Feeling guilt about missing family or church events 

6. Physical Symptoms 
a. Insomnia or excessive sleeping 
b. Constant colds, headaches, or other unexplained general 

pain 
c. Low energy 
d. Inability to relax without drugs or alcohol 
e. Significant weight gain or loss in a short amount of time 
f. Fast or skipping heartbeat 



7. Non-physical Symptoms 
a. Become seriously more cynical 
b. Become more critical of one’s self or others  
c. Irritable for no reason 
d. Impatient 
e. Lack of empathy or compassion for others 
f. Forgetful 
g. Unable to concentrate….or easily distracted 
h. Procrastinate more than usual 
i. No sense of purpose or accomplishment 
j. Anxiety or dread for no apparent reason 
k. Feeling that one is on a constant emotional roller coaster 

 

Personal Solutions for Burnout 

1. Exercise every day 
2. Eat healthy 
3. Get enough sleep 
4. Laugh 
5. Get away from the office 
6. Vacations…..schedule them in advance 
7. “Family night” 
8. Take/make time to do what you like 
9. Stay in touch with family and friends 
10. Prioritize your life 
11. Volunteer 
12. Take your mental health seriously 

 



Office Solutions for Burnout 

1. Manage your workload 
2. Learn to say “no” 
3. Do the important things first 
4. Learn stress management tools 
5. Learn organization tools…and management tools 
6. Avoid the biggest time wasters 
7. Learn problem focused strategies as opposed to emotion focused 

strategies 
8. Avoid problem/difficult clients 
9. Don’t be such a perfectionist 
10. Use staff more efficiently 
11. Reestablish personal v. office boundaries 
12. Interrupt negative thinking 

Resources 

1. Lawyers Helping Lawyers 
2. Stress Management for Lawyers, Amiram Elwork 
3. www.lifecoachingforlawyers.com 

 

 

 

 

 

 

http://www.lifecoachingforlawyers.com/�
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The Lawyers’ Epidemic: Depression, Suicide and Substance Abuse 

 

 

 In a period of 18 months, six lawyers committed suicide in South Carolina.  In late 2008, 

a student at the Charleston (SC) School of Law committed suicide.  Around that same time, a 

student at the USC School of Law died of alcohol poisoning.  Recent studies show that lawyers 

are three times as likely to suffer from depression as members of other professions.  The rate of 

substance abuse among lawyers is twice that of the general population.   

 

 The South Carolina Bar formed the HELP Task Force in November 2008 to shine a 

bright light on these problems.  The HELP mission is to raise awareness and promote prevention 

of substance abuse, mental illness, and suicide within the legal profession.  The Bar already has a 

confidential service for lawyers who suffer from substance abuse and mental illness--Lawyers 

Helping Lawyers (LHL).  HELP complements the work of LHL by educating lawyers, law firms, 

law students and judges about the services available through LHL.  HELP also promotes a better 

understanding of mental health issues in the legal profession. 

 

 The HELP Task Force hopes to save lives and restore integrity to our profession, by 

bringing an end to the epidemic of depression, suicide, and substance abuse among lawyers.  

 

I. Defining the Problem 

 

 A. Lawyers 

 

• A 1990 study by Johns Hopkins University found that among more than 100 

occupations studied, lawyers were the most likely to suffer from depression and 

were 3.6 times more likely than average to do so.  (“Occupations and the 

Prevalence of Major Depressive Disorder,” 32 Journal of Occupational Medicine 

1079 (1990)).   

• A research study of 801 lawyers in the State of Washington found that 19% 

suffered from depression.  (“The Prevalence of Depression, Alcohol Abuse, and 

Cocaine Abuse Among United States Lawyers,” 13 Journal of Law and 

Psychiatry 233 (1990)). 

• Some studies estimate that of the 1 million lawyers in this country, approximately 

250,000 suffer from some form of depression.  (“Depression is the Law’s 

Occupational Hazard,” The Complete Lawyer, 3/1/08, Daniel Lukasik).   

• 1 in 4 lawyers suffer from elevated feelings of psychological distress, including 

feelings of inadequacy, inferiority, anxiety, social alienation, isolation and 

depression (Benjamin Sells, “Facing the Facts About Depression in the 

Profession,” Florida Bar News, March 1995).   



• Male lawyers in the United States are two times more likely to commit suicide 

than men in the general population (1992 study by the National Institute for 

Occupational Safety and Health).   

• Estimates from around the country indicate that the incidence of substance abuse 

among lawyers is as much as double the national average.  Substance abusers are 

10 times more likely to commit suicide.  

• The quality of life survey by the North Carolina Bar Association in 1991 revealed 

that almost 26% of respondents exhibited symptoms of clinical depression, and 

almost 12% said they contemplated suicide at least once a month. (Michael J. 

Sweeney, The Devastation of Depression; research conducted by Campbell 

University) 

• The North Carolina study was prompted in part by “the tragic suicides of eight 

Mecklenburg County lawyers in a seven year period.”  (“Reclaiming our Roots – 

Understanding Law as a ‘Learned Profession’ and ‘High Calling’,” The North 

Carolina State Bar Journal (Spring 2009), Carl Horn, III) 

• Surveys of lawyers in Washington and Arizona show that most lawyers suffering 

from depression also had suicidal thoughts.  (Depression Among Lawyers, 33 

Colorado Lawyer 35 (January 2004)).  This study found that lawyers have a much 

greater risk of acting on their suicidal thoughts and succeeding in doing so.   

• Suicide ranks among the leading causes of premature death among lawyers.  

(Utah State Bar Journal August/September 2003).   

 B. Law Students 

 

• “According to studies conducted by Dr. Andrew Benjamin, et. al., in the 1980s 

and 1990s, depression among law students approximated that of the general 

population before law school (about 9-10%).  However, it rose to 32% by the end 

of the first year of law school, and rocketed to an amazing 40% by the third year, 

never to return to pre-law school levels.”  (“Depression is Prevalent Among 

Lawyers – But Not Inevitable,” The Complete Lawyer, 12/2/08, Susan Daicoff). 

• “Represented graphically, this would indicate that depression rises as steeply as a 

ski slope.  Now, either the pre-law students assessed two weeks before law school 

classes begin were uncharacteristically ‘happy,’ at the top of their game, and 

scored as less often depressed than they really were, or law school has a 

significant, permanent deleterious affect on them.”  (Daicoff).   

• Lawrence Krieger, a professor at Florida State University College of Law, has 

conducted research showing that practicing lawyers exhibit clinical anxiety, 

hostility and depression at rates that range from 8 to 15 times those of the general 

population.  (The National Law Journal).   



• Despite law schools’ reputations as grueling and highly competitive, Krieger does 

not advocate changes in their operations.  Instead, making students aware that 

feeling anxious or depressed is common during law school is the best way to help 

them.  (The National Law Journal).  

• Krieger’s research also indicates that the loss of intrinsic values may be 

responsible for at least a lowered sense of well-being among first-year law 

students.  (Daicoff).  

II. Depression 

 A. What is depression? 

 

• Clinical depression is a serious health problem that affects the total person.  In 

addition to feelings, it can change behavior, physical health, appearance, 

professional performance, social activity, and the ability to handle everyday 

decisions and pressures.  (“Assisting the Depressed Lawyer,” Texas Bar Journal, 

Vol. 70, No. 3, Ann D. Foster).   

• “Depression is more than the blues or the blahs; it is more than the normal, 

everyday ups and downs.  When that ‘down’ mood, along with other symptoms, 

last for more than a couple of weeks, the condition may be clinical depression.”  

(Foster).   

• “We all experience periods of depression, typically in reaction to some difficult 

life experience, such as the end of a relationship or the death of a loved one.  But 

for most of this, these times of sadness are brief and don’t affect our ability to 

function.”   

• “In contrast, clinical depression is more extreme and more prolonged.  The lows 

are lower, and the periods spent in these emotional depths are longer.  Depression 

in its most severe forms can render people unable to carry out the day-to-day 

necessities of life and can lead to suicide.”  (“The Depressed Lawyer,” Texas Bar 

Journal, March 2007, Greg Miller).   

 B. What are the symptoms? 

 

• Depressed mood  

• Loss of interest or pleasure  

• Change in appetite or weight 

• Change in sleeping patterns 

• Fatigue or loss of energy 

• Speaking and/or moving with unusual speed or slowness 

• Feelings of worthlessness or excessive or inappropriate guilt 

• Diminished ability to think or concentrate, or indecisiveness 

• Recurrent thoughts of death or suicide 

• Suicide attempts 



 

At least several of these symptoms must be present during the same two-week period in 

order to meet the diagnostic criteria for a major depressive episode. 

 

 

 C. What are the types of depression? 

 

  1. Major depression 

 

An extreme or prolonged episode of sadness in which a person loses 

interest or pleasure in previously enjoyed activities. 

 

An untreated major depressive episode can last from six months to two 

years, with the average duration being nine months. 

 

See William Styron’s book, Darkness Visible. 

 

  2. Dysthymia 

 

Continuous low grade symptoms of major depression and anxiety, and 

chronic depression. 

 

  3. Manic-depressive illness (bipolar disorder) 

 

Alternating episodes of mania (“highs”) and depression (“lows”). 

 

The main point here is that we are not talking about the ordinary blues or 

occasionally feeling down; major depression is when the condition takes 

over your life. 

 

See The Unquiet Mind by Kay R. Jamison. 

 

D. What causes depression? 

 

  1. Functional abnormalities or chemical imbalances in the brain 

  2. Heredity 

  3. Biological factors 

4. Environmental influences (job, marriage, family, economic and social 

influences) 

 

Medical research outlines the biological and physiological factors involved in 

mental disorders, including depression.  Despite this research, there remain many 

myths, misinformation, and misconceptions about mental illness. 

 

71% of Americans believe that mental illness is due to some moral 

or emotional weakness. 

 



65% believe that it is a result of bad parenting and at least 35% 

believe that it is a result of sinful behavior.  

 

43% of those polled thought that mental illness was brought on by 

the individual.  

E. Who gets depression? 

 

• 10% of Americans (more than 19 million people) suffer from depression every 

year. 

• More Americans suffer from clinical depression than heart disease and cancer. 

 

• 62% of Americans personally know someone with a mental illness. 

  1. Men and women 

 

Women are twice as likely to have depression as men. 

 

Why the difference: biological differences; women more likely to seek 

treatment; fewer men diagnosed because depression is masked behind 

alcoholism or antisocial behavior.  

 

  2. Children and adolescents 

 

   10% of American children have a mental or emotional disorder. 

 

  3. Young people 

 

A Parade Magazine survey found that 46% of young people 18 to 24 

years of age personally know someone who should be receiving help for 

mental health problems but is not.   

 

 F. What is the treatment for depression? 

 

Effective treatment for depression is available for 90% of those with a depressive 

illness.  The most important component of a treatment protocol is information, 

with accurate, current facts on causes, symptoms, treatment options, and tips for 

coping.  

 

• Medication 

 

o There are several different classes of medications for depression.  

Many of the more recent medications have fewer side effects than 

other types of anti-depressants. 

 

o There are many misconceptions about anti-depressant medications.  

These medications are not mood elevators or tranquilizers.  If a person 



is depressed, the anti-depressant medication will probably make the 

individual feel better.  If a person is not depressed, the medication will 

not make the person “extra happy”.  Anti-depressant medications are 

like aspirin in that aspirin will reduce fever, but will not affect the 

normal temperature.  And, anti-depressant medications are not known 

to be addictive.   

 

o While 70% of the American population have said they would take 

medication for a headache, only 12% would take an antidepressant.  

This is further evidence of the current misconceptions about 

medications used to treat depression and other mental illnesses. 

 

o Individuals with depression should consider consulting a mental health 

professional for adequate diagnosis and treatment.   

 

• Ask for help! 

 

o The most important - and sometimes most difficult - step toward 

overcoming depression is asking for help.   

o “Often people don’t know they are depressed so they don’t ask for or 

get the right help.  Most people fail to recognize the symptoms of 

depression in themselves or in other people.  Also, depression can zap 

energy and self-esteem and thereby interfere with a person’s ability or 

wish to get help.”  (Foster).   

o “Although effective help is out there, attorneys often have a hard time 

availing themselves of it.  Trained to be impersonal and objective, 

lawyers are often reluctant to focus on their own feelings.  Attorneys 

tend to be more comfortable in the role of counselor, solving the 

problems of others, than being the person seeking help.”  (Miller).   

 

o A whole host of people are out there who are sick and hurting, and for 

whatever reasons refuse to get help–perhaps because they are too 

embarrassed or too ashamed.  That is why it is important to let people 

know that depression is a medical problem so they can get help and 

there will be no stigma associated with seeking treatment.   

 

o It has often been said that there is a stigma associated with mental 

illness.  The word “stigma” in the dictionary is defined as a “scar” left 

by a hot iron, a brand or mark of shame or discredit.  People with 

mental illness should not be made to feel as though they have been 

branded, that they bear a mark of shame.  We must work to ensure that 

this attitude dies a quick death. 

 

 G. How to help 

 



• The most important thing you can do for someone who is depressed is to get the 

person to a professional for an appropriate diagnosis and treatment.   

• Do not assume that someone else is taking care of the problem.  Negative 

thinking, inappropriate behavior, or physical changes need to be addressed as 

quickly as possible.  (Foster). 

• Your help may include the following: 

o Call Robert Turnbull, program director for Lawyers Helping Lawyers, on the 

toll-free helpline at 866-545-9590 or on his cell at 803-603-3807.   

o Give the person the number for the Lawyers Helping Lawyers toll-free 

helpline at 866-545-9590.  

o Refer them to LifeFocus Counseling Services, toll-free at 866-726-5252, for a 

referral to a counselor in their area, 24 hours a day.   

o Give suggestions of names and phone numbers of reputable therapists or 

psychiatrists. 

o Encourage or help the individual to make an appointment with a professional 

and accompany the individual to the doctor. 

o Encourage the individual to stay with treatment until symptoms begin to 

abate.  

o Encourage continued communications with the physician about different 

treatment options if no improvement occurs. 

o Offer emotional support, understanding, patience, friendship, and 

encouragement. 

o Engage in conversation and fellowship.  Listen. 

o Refrain from disparaging feelings; point out realities and offer hope. 

o Take remarks about suicide seriously; do not ignore them and don’t agree to 

keep them confidential.  Report them to the individual’s therapist or doctor if 

your friend or colleague is reluctant to discuss the issue with you or his or her 

doctor.   

o Invite the individual for walks, outings, to the movies, and other activities.  Be 

gently insistent if your invitation is refused. 

o Encourage participation in some activity that once gave pleasure–hobbies, 

sports, religious, or cultural activities. 



o Don’t push the depressed person to undertake too much too soon; too many 

demands may increase feelings of failure. 

o Eventually with treatment, most people get better.  Keep that outcome in mind 

and keep reassuring the depressed person that with time and help, he or she 

will feel better.  (Foster). 

III. Suicide 

 

• In 2006, suicide was the third leading cause of death among attorneys, after cancer and 

heart disease.  The rate of death by suicide for lawyers is nearly six times the suicide rate 

for the general population.   

• 15% of people with clinical depression commit suicide. 

• Women attempt suicide at least two times more than men, but men are “successful” four 

times more than women.  

• Substance abusers are ten times more likely to commit suicide than the general 

population.  

• Although most depressed people are not suicidal, most suicidal people are depressed.  It 

is important to learn how to distinguish depression from ordinary sadness.   

• Suicide can be prevented.  While some suicides occur without any outward warning, 

most do not.   

• We can prevent suicide among lawyers by learning to recognize the signs of someone at 

risk, taking those signs seriously and knowing how to respond to them. 

• The emotional crises that usually precede suicide are most often recognizable and 

treatable.  Colleagues, family members and friends play important roles in recognition of 

depression symptoms and helping those in need get treatment.  

A. What are the warning signs of suicide? 

• Observable signs of serious depression  

o Unrelenting low mood 

o Pessimism 

o Hopelessness 

o Desperation 

o Anxiety 

o Inner tension 

o Withdrawal 

o Sleep problems 

• Increased alcohol and/or other drug use 



• Recent impulsiveness and taking unnecessary risks 

• Threatening suicide or expressing a strong wish to die 

• Making a plan  

o Giving away prized possessions 

o Sudden or impulsive purchase of a firearm 

o Obtaining other means of killing oneself such as poisons or medications 

• Unexpected rage or anger 

B. What to do when you fear someone may take his or her life 

• Take it seriously 

o 75% of all persons who commit suicide give some warning of their intentions 

to a friend or family member. 

 

o All suicide threats and attempts must be taken seriously. 

 

o Be willing to listen 

 

§ Take the initiative to ask what is troubling them and persist to overcome 

any reluctance to talk about it.   

 

§ If professional help is indicated, the person you care about is more apt to 

follow such a recommendation if you have listened to him. 

 

§ If your friend or loved one is depressed, do not be afraid to ask whether he 

is considering suicide, or even if he has a particular plan or method in 

mind. 

 

§ Do not attempt to argue anyone out of suicide.  Rather, let the person 

know you care and understand, that he is not alone, that suicidal feelings 

are temporary, that depression can be treated and that problems can be 

solved.  

 

§ Avoid the temptation to say, “You have so much to live for,” or “Your 

suicide will hurt your family.”  

 

• Seek professional help 

o Be actively involved in encouraging the person to see a physician or mental 

health professional immediately.  

 

o Individuals contemplating suicide often do not believe they can be helped, so 

you may have to do more.  



 

o Some may resist seeing a psychiatrist until a friend offers to accompany him 

on the visit. 

 

o You can make a difference by helping the person in need of help find a 

knowledgeable mental health professional or reputable treatment facility. 

 

• In an acute crisis 

o In an acute crisis, take your friend or loved one to an emergency room or 

walk-in clinic at a psychiatric hospital.  

 

o Do not leave him alone until help is available. 

 

o Remove from the vicinity any firearms, drugs, or sharp objects that could be 

used in a suicide attempt. 

 

o Hospitalization may be indicated and may be necessary at least until the crisis 

abates.   

 

o If a psychiatric facility is unavailable, go to your nearest hospital or clinic.   

 

o If the above options are unavailable, call your local emergency number or the 

national suicide prevention lifeline at 1-800-232-TALK.   

 

• Follow-up on treatment 

o Suicidal patients are often hesitant to seek help and may run away or avoid it 

after an initial contact unless there is support for their continuing.  

 

o If medication is prescribed, take an active role to make sure they are taking 

the medication and be sure to notify the physician about any unexpected side 

effects.   

 

o Often, alternative medications can be prescribed. 

 

IV. Substance Abuse 

A. Lawyers and Addiction 

• The National Institute on Alcohol and Alcohol Abuse estimates that 10% of the 

U.S. population is alcoholic or chemically dependent. 

• In the legal profession, the abuse may be as high as 20%.  

• Lawyers are at risk for problems with addiction at almost twice the rate as the 

general population. 



• Alcoholism is a factor in 30% of all completed suicides.   

• Reports from lawyer assistance programs indicate that 50%-75% of lawyer 

discipline cases nationwide involve chemical dependency. 

• Most substance abusers are functional in the workplace.  Nearly three out of four 

are employed, though the risks for the employer are high. 

• The defenses of denial, rationalization and justification often make it difficult for 

people abusing substances to recognize they have a problem. 

 B. How do you know? 

• The CAGE Questionnaire was developed in 1970 by Dr. John A. Ewing and is 

used for screening of patients for alcoholism. 

• According to Dr. Ewing, two or more “yes” answers indicate a positive history of 

alcoholism.   

o Cut Back? 

Have you ever felt the need to reduce the level of your consumption? 

o Annoyed? 

Have people ever annoyed you with their criticism of your drinking or using 

habits? 

o Guilty? 

Have you ever felt guilty while you were drinking or using? 

o Eye-opener? 

Have you ever started the day with a drink or drug, either to wake yourself up, 

to relax or to cure a hangover? 

C. Signs of Substance Abuse 

• Signs of substance abuse are sometimes subtle and can be mistaken for other 

problems, such as depression.  Some of the observable signs are: 

o smell of alcohol 

o bloodshot eyes or a puffy face 

o slurred or rapid speech 

o hyper-vigilance or suspiciousness  

o failure to return from lunch or break 

o pattern of being late or a no-show on Mondays 

o leaving early from work 



o failure to return phone calls 

o missing appointments 

o failure to meet deadlines 

o change in mood or general demeanor 

o deterioration of personal appearance or hygiene 

D. How to Help 

• You may want to explain to your friend that you know that alcoholism is an 

illness.  You now know that treatment works so you want to urge your colleague 

to get an assessment, go to treatment, or even head straight for the nearest AA 

meeting.   

• There are those who call for help on their own, go to AA, go to outpatient or 

inpatient treatment, and stop drinking or drugging.  But, the truth is that most 

active alcoholics and drug addicts are not ready and willing to quit simply 

because someone suggests it.  Lawyers may be particularly resistant to admitting 

a drinking or drug problem.   

• What are some general guidelines for helping an addicted lawyer? 

o Get some education about the illness that you are up against. 

o Talk to therapists, doctors, or Robert Turnbull at Lawyers Helping Lawyers; 

AA members may have practical experience with the disease and may be 

helpful.  

o Get assistance and coaching from the experts.  Members of AA, NA, Robert 

Turnbull at Lawyers Helping Lawyers, local treatment centers, therapists, 

doctors, and professional interventionists are great resources.  Someone who 

has recovered from the same illness may be an ally when you have these 

conversations.  They have instant credibility; you may not.   

o Leverage a bad day.  Timing is sometimes important.  Approaching someone 

who is struggling with the negative consequences of his addiction or 

dependency on a bad day may be more receptive to your suggestions than 

during the “good” times.   

o Do not try to talk to someone when he is impaired.  It does not work.   

o Do not label the individual with a diagnosis.  Expressions of concern, offers of 

hope, and specific ideas for a solution are helpful.  Speaking honestly about 

how the individual’s drinking or drug use has affected you, giving specific 

examples, is recommended.  Labeling someone an addict or an alcoholic will 

backfire.   

o Be armed with solutions.  Offer ideas about how to get help.  Have phone 

numbers available and offer to get the individual to help immediately.  If your 



friend seems even remotely receptive, act quickly; the small opening in the 

hard shell of addiction will not stay open long.  You may not get another 

chance. 

o Do not enable.  Never do for John what John can do for himself.  Stop 

protecting him from consequences.  Be honest.  Do not cover up, lie, stand in, 

or do his work.  Do not ignore the problem.  Do not be a scapegoat.  Do not 

try to control her drinking or his drug use.  Respect his dignity.  Be realistic 

about events.  Allow success or failure.  Share your hope for recovery.  

Participate in his good behavior.  Offer concrete solutions. 

• Whether you are the husband, wife, employee, judge, law student, law partner, 

law firm associate, friend, or colleague of a person challenged by drugs or 

alcohol, your understanding of the nature of the problem can play a vital part in 

helping that individual to achieve and maintain recovery.  Please remember that 

there is hope, and there is help.  You are not alone.  (Foster).   

V. The Practice of Law 

• Perfectionism: The Perfect is the Enemy of the Good    

o Research suggests that those who suffer from intense perfectionism are at higher 

risk for suicide.  They are driven by an intense need to avoid failure.  To these 

people, nothing seems quite good enough, and they are unable to derive 

satisfaction from what ordinarily might be considered even superior performance.  

(Dr. Sidney J. Blatt, “The Destructiveness of Perfectionism: Implications for the 

Treatment of Depression,” American Psychologist, Volume 49, Number 12 

(1997)).   

o Why are lawyers more prone than anyone else to the dangerous disease of 

depression?  Psychologist Lynn Johnson points to two personality traits many 

lawyers have: perfectionism and pessimism.  (Lynn Johnson, Stress Management, 

Utah State Bar Journal, January/February 2003).   

o It is no secret that the legal profession attracts perfectionists and rewards 

perfectionism.  Perfectionism drives us to excel in college, in law school, and on 

the job.  Perfectionism has a dark side; it can produce “a chronic feeling that 

nothing is good enough.”  (Johnson, Stress Management).   

o According to Johnson, perfectionism raises levels of stress hormones and high 

levels of such hormones lead to various health problems, including depression.  

And when we make the inevitable mistake, perfectionism magnifies the failure.  

“Perfectionists are more vulnerable to depression and anxiety, harder to treat with 

either therapy or drugs, and much more likely to commit suicide when things go 

very wrong.”  (Johnson, Stress Management).  

o In “Stress Management for Lawyers,” Dr. Amiram Elwork notes that 

perfectionism is rewarded in both law school and the practice of law.  However, it 



can lead to negative thinking: “If I don’t do it perfectly, I’m no good; it’s no use; I 

should just give up,” or “I have to do it perfectly and I can’t quit until its perfect.”  

This type of thinking can lead to isolation and depression.  (Daicoff).   

o “Perfectionism can also lead to an overdeveloped sense of control and 

responsibility so that individuals believe they are responsible for situations over 

which they actually do not have complete control.  If things do not turn out well, 

these individuals often blame themselves: they didn’t work hard enough or they 

weren’t sufficiently prepared or vigilant.  They then either ‘beat themselves up’ or 

resolve to ‘work harder’ next time, not acknowledging that some things are out of 

their control.  This erroneous belief causes a great deal of angst, which is then 

expressed either as depression or irritability and anger, which are really two sides 

of the same coin.”  (Daicoff). 

• Pessimism    

o Less intuitive than the prevalence of perfectionism is the prevalence of pessimism 

among lawyers.  A Johns Hopkins study in 1990 showed that in all graduate 

school programs in all professional fields except one, optimists outperformed 

pessimists.  The one exception: law school.   

o Pessimism helps lawyers excel: it makes us skeptical of what our clients, our 

witnesses, opposing counsel, and judges tell us.  It helps us anticipate the worst 

and thus prepare for it.  The pessimism is bad for our health: it leads to stress and 

disillusionment, which makes us vulnerable to depression.  (“Depression, The 

Lawyers’ Epidemic: How You Can Recognize the Signs,” Raymond P. Ward, 

3/16/05).   

• Unrealistic Expectations 

o “Depression can also arise if prospective lawyers harbor unrealistic expectations 

about their chosen profession.  Reich (1976) found that many pre-law students 

wished to be seen as confident, socially ascendant, and in control, but that 

inwardly they felt awkward, anxious, cautious, and unsure.”  (Daicoff). 

o “[Reich] suggested that they may have chosen law as a career because it allows 

them to hide behind a professional mask of confidence, leadership, and 

dominance; they don’t have to expose more tender feelings of discomfort and 

social awkwardness.  In other words, lawyers can interact with clients, other 

lawyers, and judges at a comfortable professional distance and according to 

professionally defined ‘roles’ with clear expectations and obligations, often 

imposed by the lawyers’ code of ethics.”  (Daicoff). 

o “For some, this might reduce their anxiety.  However, it can also be isolating, 

lonely, and discouraging – and ultimately lead to depression.  As a result, lawyers 

often end up feeling alone as they are surrounded by clients, assistants, other 

lawyers, paralegals, and law office personnel.  The very psychological dynamic 

that may have in part driven them to choose the law as a career may ultimately 



contribute to debilitating depression necessitating treatment and behavioral 

change.”  (Daicoff).   

VI. South Carolina Bar – Lawyers Helping Lawyers 

 

 Lawyers Helping Lawyers (LHL) provides programs and services to assist members of 

the legal profession in South Carolina who suffer from problems of substance abuse or 

depression, which affect their professional and/or personal life.  Members of the Lawyers 

Helping Lawyers Committee comprise a support network of recovering judges and lawyers who 

assist in carrying the recovery message.  LHL provides referral services, peer support, 

monitoring services, and education.     

 

 LHL is not a 12-step program; however, it often recommends participation in programs 

such as Alcoholics Anonymous, Narcotics Anonymous or other recovery programs as major 

resources for a lawyer’s or judge’s recovery.  LHL is not a treatment program, counseling center, 

employment agency, legal referral center or employee assistance program; however, all of these 

services can be accessed through LHL resources and referrals. 

 

• Free helpline 

Call the Lawyers Helping Lawyers toll free helpline at (866) 545-9590.  

• Free counseling services 

LifeFocus Counseling Services will also provide up to five free hours of intervention 

counseling for attorneys experiencing emotional or stress-related issues.  Lawyers using 

the service will remain completely anonymous.  Bar members may call LifeFocus 

Counseling Services toll-free at (866) 726-5252 to be referred to a counselor in their area 

24 hours a day. 

• J. Robert Turnbull, Jr., Director 

1-866-545-9590 (toll free helpline) 

(803) 799-6653, ext. 181 (office) 

(803) 355-9086 (pager) 

(803) 603-3807 (cell) 

rturnbull@scbar.org 

• South Carolina Bar 

950 Taylor Street 

Columbia, South Carolina 29201 

(803) 799-6653 (Phone) 

(803) 799-4118 (Fax) 

www.scbar.org 
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