Table of Contents

INTRODUCGTION......ccuiiiiieiieieee ettt st ee st e e sseesseesseesaeenseens 1
CHAPTER 1 — Elements of a Claim for Legal Malpractice.............................. 3
CHAPTER 2 - The Attorney-Client Relationship...................c.cccccoevviiinnnnnn.. 5
A. GeNETAllY....iiiiiiieeiee s 5
B. Forming the Attorney-Client Relationship.........ccccoeceeiiininnnnnen. 9
C. Terminating the Attorney-Client Relationship.........c.ccccceeevvenennnee. 12
CHAPTER 3 — Breach of Duty...........ccccoooiiiiiiiiiiieeeeeceeee e 15
A. GeNETANLY...oiiiiiiieeiee e e 15
B The Requirement of Expert Testimony...........ccccceeveveeneenieeneennen. 16
C Exceptions to the Requirement of Expert Testimony..................... 20
D. Qualifications of EXPErts......c.cccvveriieriieriieiieeieeieeeie e 24
E Relevance of the Rules of Professional Conduct
to an Alleged Breach of Duty........ccccceeveiieiciiiiiiiecieccee e, 27
CHAPTER 4 — Proximate Causation............c....ccoouiiriiiiniieiniieenieenieeeiee e 31
A. GeNETAllY....oiiiiiieeiiie e 31
B Cause-1N-Fact.......cccoiiiiiiiiii e 32
C Case-Within-the-Case DOCIINE.........ccoceevuirrierieniieienienieeiesceees 34
D. FOreseeability.......ccuuiiiiiiiiiiie e 37
E EXpert TEeStIMONY........cccveiieeiieieeiieeie et 39
F Collectability......cccuveeeciieeciieeeee e e 42
G Malpractice Claims Arising from Criminal Matters...................... 44



TABLE OF CONTENTS

CHAPTER 5 — Damages..........ccccooviiiiiiiiiiiieiieeeeeeeee ettt 47
A. GeNETAllY....eiiiiiieeiiie e 47

B. The Payment Rule..........cccovviiiiiiiiicceeeeeeeeee e 49

C. Attorneys’ Fees and Damages...........ccccvevveeiienieeciienieeieeieeeenn, 49

D. Non-Pecuniary Damages..........coceeveeeiienieniiienieeieeee e 51

E. Punitive Damages.........c.ccovveeiierieeniienieciieeie et 52
CHAPTER 6 — Relationship to Other Causes of Action...................ccccoeuneenne. 55
A. Breach of Fiduciary Duty.........ccccocvvieeiiieeiiieeieeceeeee e 55

B. Violation of the South Carolina Unfair Trade Practices Act.......... 56
CHAPTER 7 — Third-Party Claims...............cccccoooiiiiiiiiiniieeieeeeeee e 59
A. Attorney IMmMUNILY......ccuveeiiiiieiiiicciee e e 59

B Aiding and ADETING.........ccveviieiiierieeiieie et 61

C. Claims by Beneficiaries of Wills.........cccccuveeviieeiiieeiiiecieecee, 62

D Claims by Officers and Directors of Corporate Clients................. 62
CHAPTER 8 — Defenses...........cccoooiiiiiiiiiiiieiieiiceeceeeeee et 65
A. GeNETANLY...oiiiiiiieie e e 65

B Statute of Limitations..........cecveueriereriienieieeiesceeee e 65

C The Judgmental Immunity Rule............ccccooeviiiiiiiiniiieee, 71

D. Comparative Fault..........cccoevvieiiiiiiiiiecieeeeeeee e 72

E Assumption of the RisK..........cccoveiiiiiiiiiiiiceceee e, 73

F Waiver and EStoppel.........ccoocieiiieiiiiiieieeieeeeeeeeee e 73

1. WaAIVET. ..ot 73

2. Collateral EStoppel......c.cccveeiieiiieiieiieeieeiiecieeeeeve e 74

3. Res JUAICALA. ..........ooceeeeaeieeeiieeeeeeeeeee e 76

4. Judicial EStoppel......c.ccccveviieiiiiiiieiieeieeieeceeeeee e 78

il



TABLE OF CONTENTS

G. Ratification........cooiuiiiiiiiecie e 78
H. Failure to Miti@ate.......ccceevuieruiieiieiieeieeciie ettt 80
L. Election of Remedies.........ccooueiiiiiiiiiiiniiiiieeeeeeee e 82
CHAPTER 9 — Law Firm and Partner Vicarious Liability............................ 83
CHAPTER 10 — Assignability of Legal Malpractice Claims........................... 85
CHAPTER 11 — Federal Jurisdiction.................ccoooeiiiiiiniiiiniiiinicceeeeeeee 91
A. Diversity JUriSAiCtion........c.cccveviieriienieeiieeie e 91
B. Federal Question JuriSdiction...............cooeveeieeiiieeieciieec e 92
TABLE OF AUTHORITIES.........ccoooiiiiiee et 95
INDEX ... oottt ettt e s e ss e e s e e seenseensesseenseeneens 109

il



